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PEOCEEDINGS 


UPON    THE 


lath  uf  iftaag  Igriffionnel, 

HAD  IN 

THE  SUPREME  COURT  OF  ILLINOIS, 

AT    THE 

JANUAKY   TEEM,    1869,   AT   SPKIJSTGFIELD. 


At  a  meeting  of  the  members  of  the  bar  in  attendance  upon  the  Supreme 
Court  at  Springfield,  on  the  15th  day  of  February,  1869,  the  following  reso- 
lutions were  adopted,  respecting  the  death  of  Murray  McConnel,  and  were 
presented  to  the  court,  on  behalf  of  the  bar,  by  Mr.  A.  L.  Knapp,  who 
moved  that  they  be  spread  upon  the  records  of  the  court  : 

Whereas,  We  have  heard  with  profound  regret  of  the  recent  death  of 
the  Hon.  Murray  McConnel,  by  the  hand  of  an  assassin,  at  his  residence 
in  Jacksonville,  and  in  view  of  the  long  continued  connection  of  the  deceased 
with  the  bar  of  the  State,  and  his  deservedly  high  rank  in  the  profession : 
Therefore,  in  expression  of  our  views  upon  the  melancholy  occasion, 

Be  it  Resolved,  That  in  the  death  of  Gen.  McConnel  we  are  called  upon 
to  part  with  one  of  the  oldest  and  most  eminent  members  of  our  bar,  whose 
experience,  reaching  back  to  the  earliest  history  of  the  State,  has  served  to 
connect  the  past  with  the  present,  and  who,  having  a  practice  extending 
over  the  last  fifty  years,  often  engaged  in  matters  of  the  greatest  importance, 
never  failed  to  show  himself  entitled  to  take  rank  with  the  ablest  of  his 
brethren,  and  deserving  at  our  hands  to-day  of  this  tribute  to  his  memory. 

Besolved,  That  in  other  spheres  of  usefulness  and  trial,  to  which  he  had 
often  been  called  by  the  partiality  of  his  immediate  fellow  citizens,  he  ever 
brought  to  the  public  service  an  animated  desire  to  be  serviceable  to  the 
2— 50th  III. 
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State,  and  by  all  means  in  his  power  to  advance  and  develop  all  her  mate- 
rial interests,  and  to  these  ends  ever  laboring  with  the  earnestness  of  sincere 
conviction ;  and  bringing  into  action  a  mind  fertile  in  resources  and  stored 
with  great  information,  it  was  his  good  fortune  to  aid  materially  in  placing 
our  State  in  her  present  proud  position. 

Besolved,  That  in  the  esteem  and  regard  felt  for  the  deceased  by  all  in  any 
manner  associated  with  him  consists  his  best  eulogy  to-day,  and  while  the 
recollection  of  many  contests  may  linger  in  the  memory  of  those  who  sur- 
vive him,  yet  they  will  be  effaced  in  that  memory  by  the  remembrance  of 
that  sterling  integrity  and  probity  which  ever  characterized  him  as  a  citizen 
and  a  man. 

Besolved,  That  we  extend  to  the  family  of  our  departed  friend  and  brother 
our  heartfelt  sympathies  in  this  terrible  bereavement. 

Besolved,  That  these  resolutions  be  presented  to  the  Supreme  Court,  now 
in  session,  with  the  request  that  they  be  spread  upon  the  records  of  the 
court,  and  that  the  clerk  transmit  a  copy  of  the  same  to  the  widow  and 
family  of  the  deceased. 

After  the  reading  of  the  resolutions,  Mr.  Chief  Justice  Breese,  on 
behalf  of  the  court,  responded  as  follows : 

The  resolutions  just  presented  meet  with  the  cordial  concurrence  of  the 
members  of  this  court,  to  whom  Mr.  McConnel  was  so  well  known,  and  by 
whom  he  was  so  highly  appreciated,  and  they  will  be  entered  on  the  records 
of  this  court. 

The  tidings  of  the  death  of  Mr.  McConnel,  and  the  manner  of  its  occur- 
rence, under  circumstances  so  appalling,  shocked  us  in  a  degree  as  great  as 
they  did  his  associates  at  this  bar  and  the  community  generally,  all  of  whom 
were  astounded  at  the  audacity  of  the  homicide. 

Mr.  McConnel  was,  by  many  years,  the  oldest  practicing  lawyer  at  the  bar 
of  this  court,  and  all  who  knew  him  will  unite  in  the  declaration  that  but 
few  of  his  competitors  attained  to  greater  professional  eminence  than  he. 
He  was  laborious,  zealous,  ingenious  and  astute,  and  faithful  in  all  things  to 
his  clients. 

In  his  friendships  he  was  sincere  and  devoted,  and  though  possessed  of 
the  usual  infirmities  of  humanity,  he  was  a  most  valuable  member  of  the 
bar  and  of  society,  and  his  loss  will  be  deeply  felt  and  sincerely  deplored. 

His  sudden  exit  from  a  life  which  a  few  short  years,  in  the  course  of 
nature,  would  have  terminated,  so  unexpected  and  so  violent,  while  we 
shudder  at  the  tragedy,  and  lament  his  fate,  admonish  us  that  no  professional 
or  political  elevation,  or  great  acquisitions,  can  save  from  the  assassin's  blow, 
or  stay  the  arm  raised  to  destroy. 

It  was  my  fortune  to  have  had  most  intimate  personal  relations  with  our 
departed  brother  for  near  half  a  century.  "  He  was  my  friend,  faithful  and 
just  to  me ;"  as  such  I  prized  him  living — as  such  I  mourn  him  dead! 

Ordered,  That  the  court  be  adjourned  until  court  in  course. 
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IN   THE 


SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 


ADOPTED  AT  SEPTEMBER  TERM,  1870. 


OF   ORAL  AND    PRINTED    OR   WRITTEN   ARGUMENTS. 

Bule  80.  Ordered,  That  where  a  cause  shall  be  argued 
orally  in  behalf  of  either  party,  no  printed  or  written  argu- 
ment will  be  received  in  behalf  of  such  party,  unless  it  be 
filed  at  the  time  the  oral  argument  is  made. 


CASES 


SUPREME  COURT  OF  ILLINOIS 


SECOND     GRAND    DIVISION. 


JANUARY     TERM,      1869 


• 


Hugh  Smith  et  al. 


v. 
Starky  R.  Powell  et  al. 

1.  Continuance — of  motion  to  dissolve  injunction.  It  is  not  error  to  refuse 
an  application  to  continue  a  motion  to  dissolve  an  injunction,  based  upon  an  affi- 
davit which  simply  states  that  the  complainant  expects  to  disprove  the  answer 
(which  denies  the  allegations  of  the  bill),  by  certain  unnamed  and  unlocated  wit- 
nesses. It  should  be  shown  what  facts  can  be  proven  by  the  witnesses,  and  their 
names  and  residence. 

2.  Jurisdiction  in  chancery — when  there  is  a  defense  at  law.  Where  by  the 
use  of  ordinary  diligence  and  precaution,  a  defense  could  have  been  made  availa- 
ble upon  the  trial  of  a  suit  at  law,  no  relief  will  be  granted  in  equity. 

3.  A  party  cannot  resort  to  chancery  to  deliver  himself  from  a  judgment 
which  includes  usurious  interest,  when  he  had  an  opportunity  to  defend  against 
the  recovery  of  the  judgment. 
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4.  So,  while  it  may  not  be  said  a  court  of  chancery  should  never  open  a 
judgment  on  application  of  sureties  to  let  in  a  defense  of  usury,  yet  where  sure- 
ties, upon  being  sued,  neglect  to  ascertain  from  their  principal  the  character  of 
the  transaction,  and  do  not  attempt,  in  any  way,  to  make  a  defense  at  law,  a  court 
of  chancery  will  not  interfere. 

5.  Chancery — neglect  of  ewe's  attorney.  The  fact  that  a  party  against  whom 
a  default  has  been  taken  in  a  suit  at  law,  applied  to  an  attorney  to  make  a  motion 
to  set  aside  the  default,  and  the  attorney  failed  to  make  the  motion,  is  no  ground 
for  relief  in  chancery. 

6.  Suggestion  of  damages — on  dissolution  of  injunction — when  not  necessary. 
Damages  may  be  awarded  upon  the  dissolution  of  an  injunction  granted  to  restrain 
the  collection  of  a  judgment  at  law,  without  the  filing  of  suggestions  in  writing. 
In  such  case  the  practice  is  governed  by  the  act  of  1845  on  that  subject,  and  not 
by  that  of  1861*. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  bill  in  chancery,  to  set  aside  a  judgment  at  law, 
and  enjoin  further  proceedings  against  certain  of  the  complain- 
ants. 

The  bill  alleges  that  the  complainants,  Green,  Carpenter  and 
Crinion,  as  sureties,  and  Smith  as  principal,  gave  a  promis- 
sory note  to  the  defendant,  Powell,  for  $1,000,  payable  one 
year  after  date,  with  interest  at  10  per  cent.,  for  money  loaned 
Smith  ;  that  upon  discounting  the  note,  Powell  charged  and 
collected  of  Smith  $30  usurious  interest,  more  than  specified 
in  the  note,  and  in  consideration  thereof  agreed  to  extend  the 
time  of  payment  of  the  note  to  live  years  from  its  date ;  and 
that  the  usurious  interest  so  reserved  and  the  extension  of  the 
time  of  payment  so  agreed  upon,  were  without  the  knowledge 
or  consent  of  the  sureties;  that  a  judgment  was  afterwards 
recovered  by  default,  in  favor  of  the  said  Powell  against  all 
the  complainants,  upon  the  said  note,  and  before  the  sureties 
had  knowledge  of  any  defense  to  the  action  ;  that  complain- 
ant, Smith,  was  unavoidably  absent  (attending  a  funeral)  at  the 

*See  also  Shaffer  v.  Sutton,  49  111.  606. 
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time  of  the  rendition  of  the  judgment ;  that  upon  his  return  he 
attempted  to  procure  the  judgment  to  be  set  aside,  and  applied 
to  an  attorney  to  do  so,  but  that  his  said  attorney  was  induced 
to  desist  and  suffer  it  to  remain,  by  the  false  representations 
of  the  said  Powell,  which  the  complainant  did  not  learn  to  be 
false  until  after  the  final  adjournment  of  that  term  of  the 
court ;  that  an  execution  was  issued  and,  by  the  other  defen- 
dant, Schnell,  levied  upon  the  property  of  the  sureties.  And 
the  sureties  claim,  on  their  own  behalf,  in  and  by  the  said  bill, 
that  the  defendant  Powell's  new  contract  with  their  principal, 
extending  the  time  of  payment,  being  made  without  their 
knowledge  or  consent,  released  them  from  all  liability  on  the 
note ;  or  if  any  liability  remained  it  would  be  for  the  princi- 
pal sum  only,  the  interest  being  forfeited  by  usury  ;  and  the 
complainant  Smith,  for  himself,  also  claims  that  the  interest  is 
forfeited.  The  bill  waives  an  oath  to  the  answer,  and  prays, 
specifically,  for  an  injunction  restraining  further  proceedings 
against  the  sureties,  and  from  proceeding  against  the  principal 
(Smith)  until  the  expiration  of  the  five  years,  and  from  col- 
lecting any  interest  upon  the  said  note.  The  bill  was  sworn  to 
by  the  complainant  Smith. 

An  answer  was  filed — sworn  to  by  defendant  Powell — deny- 
ing all  the  material  allegations  of  the  bill,  and  praying  a  disso- 
lution of  the  injunction,  assessment  of  damages,  etc.  A 
general  replication  to  the  answer  was  duly  filed. 

Afterwards  the  complainants  moved  for  a  continuance  of  the 
motion  to  dissolve  the  injunction,  and  supported  their  motion 
by  their  own  several  affidavits,  on  the  ground  that  the  allega- 
tions of  the  bill  were  true,  and  those  of  the  answer  false,  and 
that  all  this  could  be  proved  by  witnesses  whose  testimony 
they  had  been  unable  to  procure  since  the  filing  of  the  answer, 
but  expected  to  be  able  to  procure  by  the  next  term.  The 
affidavits  do  not  give  the  names  or  residence  of  any  of  the 
witnesses,  nor  what  facts  the  affiants  expected  to  prove  by  any 
of  them,  excepting  in  very  general  terms — to  prove  the 
allegations  of  the  bill  and  disprove  those  of  the  answer.     The 
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defendants  filed  two  counter  affidavits,  tending  to  disprove 
the  allegations  of  the  bill  as  to  the  employment  of  an  attorney 
by  Smith  to  procure  the  default  to  be  set  aside,  and  as  to  the 
usury. 

Thereupon  the  court  dissolved  the  injunction  and  dismissed 
the  bill  for  want  of  equity,  and  assessed  five  per  cent,  damages 
on  the  amount  of  the  judgment,  and  decreed  complainants  to 
pay  costs,  etc.,  and  in  default  thereof  for  30  clays,  ordered  an 
execution  to  be  issued. 

To  this  ruling  and  decree  the  complainants  excepted,  and 
assigned  as  errors :  1st,  overruling  the  complainants'  motion 
for  a  continuance  ;  2d,  dissolving  the  injunction  and  dismiss- 
ing the  bill ;  3d,  assessing  damages  without  "  suggestions  in 
writing  being  first  filed,  setting  forth  the  nature  and  amount 
of  the  damages  claimed,"  and  without  hearing  any  evidence 
on  that  point. 

Messrs.  Chapman,  Henderson  &  Kiggs,  for  the  plaintiffs  in 
in  error. 

Mr.  H.  Case,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  are  at  a  loss  to  perceive  any  merits  whatever  in  the 
plaintiff's  case,  and  the  court  did  right  in  dismissing  the  bill, 
as  there  is  not  a  semblance  of  equity  in  it. 

While  we  do  not  say  a  court  of  chancery  should  never  open 
a  judgment  on  application  of  sureties  to  let  in  a  defense  of 
usury,  the  fact  in  this  case  so  clearly  appearing,  that  the  com- 
plainants did  not  consult  their  principal  when  process  was 
served  upon  them,  for  the  purpose  of  ascertaining  the  exact 
character  of  the  transaction,  or  attempt,  in  any  way,  to  make 
a  defense  at  law,  taken  in  connection  with  the  character  of 
the  defense  now  pretended,  forbids  us  from  interfering. 
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The  point  of  objection,  that  the  court  refused  to  continue 
the  motion  to  dissolve  the  injunction,  has  no  force.  The  stat- 
ute provides  when  such  motion  is  made,  if  the  complainant 
will  satisfy  the  court  by  his  own  affidavit,  or  the  affidavit  ot 
any  disinterested  person,  that  the  answer  or  any  material  part 
of  it,  to  be  specified  in  such  affidavit,  is  untrue,  and  that  he 
has  witnesses  whose  testimony  he  believes  he  can  procure  by 
the  next  term  of  the  court,  who  will  disprove  the  answer,  or 
such  material  part  of  it  as  may  be  specified,  and  that  he  has 
had  no  opportunity  to  procure  such  testimony  since  the  coining 
in  of  the  answer,  the  court  may  continue  the  motion  until  the 
next  term.     Rev.  Stat.  383,  sec.  13. 

The  answer  in  this  case  was  a  denial  of  the  statements  in  the 
bill,  and  in  the  affidavits  filed  by  complainants  there  is  not  to 
be  found  the  name  of  a  single  witness,  nor  their  residence, 
nor  the  facts  they  will  prove,  but  simply,  that  they  expect  to 
disprove  by  some  unnamed  and  unlocated  witnesses,  the  ans- 
wer. Such  affidavits  surely  could  not  "  satisfy"  any  court 
competent  to  administer  the  law,  that  the  answer  was  untrue, 
and  that  affiant  had  witnesses  to  disprove  it.      , 

We  have  said  there  was  no  equity  on  the  face  of  the  bill, 
and  if  there  was  none,  a  continuance  of  the  motion  would 
have  been  of  no  avail.  There  was  no  equity,  because  the 
sureties,  complainants,  showed  no  diligence  to  find  out  from 
their  principal  (Smith)  the  precise  nature  of  the  transaction, 
and  Smith  himself  let  judgment  go  by  default;  and  he  never 
informed  his  sureties  there  was  any  defense  of  usury  or  other- 
wise, to  the  note.  The  sureties  might  have,  by  the  use  of 
ordinary  diligence,  attained  a  knowledge  of  the  defense  to  the 
note,  and  they  are  inexcusable  for  not  exercising  it.  A  party 
cannot  claim  the  benefit  or  aid  of  a  court  of  equity,  who  has 
been  guilty  of  laches  in  protecting  his  rights,  unless  such  laches 
may  be  imputable  to  the  party  claiming  against  him,  of  which 
there  is  no  pretense  in  this  case.  Dickerman  v.  Burgess,  20 
111.  266  ;  BalUmce  v.  Loc-hiis,  22  ib.  84 ;  Owen  v.  Ranstead,  ib. 
161,  and  numerous  other  cases  to  the  same  purport  might  be 
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cited,  that  being  the  doctrine  of  this  court  since  its  first  organ- 
ization. And  in  a  case  of  usury,  this  court  said  in  Lucas  v. 
Spencer ',  27  111.  15,  that  a  party  cannot  resort  to  chancery  to 
deliver  himself  from  a  judgment  which  includes  usurious 
interest,  where  he  had  an  opportunity  to  defend  against  the 
recovery  of  the  judgment. 

But  plaintiffs  say  after  the  judgment  by  default  was  ren- 
dered, they  applied  to  Mr.  Case,  an  attorney  of  the  court,  to 
move  to  set  aside  the  default.  This  is  contradicted  by  the 
affidavit  of  Mr.  Case,  and  besides,  if  he  had  been  applied  to, 
and  failed  to  make  the  motion,  that  would  be  no  ground  of 
relief  in  chancery,  as  this  court  said  in  Albro  v.  Dayton,  28 
111.  325. 

In  Ramsey  v.  Perley,  34  ib.  504,  this  court  said  the  rule  was 
well  settled,  that  where  by  the  use  of  ordinary  diligence  and 
precaution,  a  defense  could  have  been  made  available  upon 
the  trial  of  a  suit  at  law,  no  relief  will  be  granted  in  equity. 

The  remaining  point  is  the  assessment  of  damages  on  the 
dissolution  of  the  injunction.  It  is  clear  the  act  of  1845 
applied  to  this  case,  and  not  the  act  of  1861,  and  the  assess- 
ment was  proper  under  the  first  named  act. 

There  being  no  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Toledo,  Wabash  &  Western  Kailway  Company 

v. 
David  Prince. 

1.     Principal  and  agent — ratification   of  acts  of  an  agent — evidence  of.     The 
act  of  an  agent  in  employing  surgical   skill  necessary  to  save  human  life — as  in 
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the  case  of  one  injured  in  the  service  of  the  principal — will  generally  be  found 
by  a  jury  to  have  been  ratified  by  the  principal,  upon  somewhat  slight  evidence. 
2.  Same — principal  liable  for  unauthorized  acts  of  an  agent — when.  Where  a 
railroad  station  agent  engages  a  surgeon  to  attend  an  employee  injured  in  the 
service  of  the  company,  although  such  act  is  unauthorized,  yet  the  company  will 
be  liable,  if,  upon  due  notice  given  to  the  general  superintendent,  the  act  is  not 
repudiated.  To  avoid  responsibility  in  such  case,  the  superintendent  should 
nave  dissented  from  the  action  of  the  station  agent,  and  directed  him  to  apprise 
the  surgeon  of  such  dissent. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 

Messrs.  Robertson  &  Barnes,  for  the  appellants. 

Messrs.  Ketcham  &  Atkins,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  is  substantially  like  that  of  the  same  appellant 
against  Rodrigues,  47  111.  188.  Both  were  actions  against 
the  railway  company  for  services  rendered  to  an  employee 
wounded  in  its  service.  The  appellee  in  this  case  was  a  sur- 
geon, and  was  sent  for  by  the  station  agent  at  Jacksonville 
to  take  charge  of  the  wounded  man,  whose  leg  it  was  neces- 
sary to  amputate.  The  account  for  professional  services  was 
sent  to  the  general  superintendent,  who  refused  payment,  and 
this  suit  was  brought  and  a  judgment  recovered. 

The  jury  found  their  verdict  on  the  ground  of  ratification, 
and  we  cannot  say  there  was  not  sufficient  evidence  to  sustain 
it.  Although  a  railway  company  is  under  no  legal  obligation 
to  provide  medical  attendance  for  persons  injured  in  its 
service,  yet  this  would  be  so  reasonable  a  thing  to  do,  where 
the  wounded  employee  is  dependent  upon  his  daily  labor  for 
support,  that  a  jury  will  generally  find,  even  upon  somewhat 
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slight  evidence,  that  the  act  of  the  station  agent  in  employing 
the  surgical  skill  necessary  to  save  human  life  was  ratified  by 
his  superiors.  In  this  case,  however,  the  station  agent  reported 
the  case  to  the  general  superintendent  a  few  days  after  the 
accident,  and  he  testifies  that  he  heard  no  complaint  in  regard 
to  his  action  until  he  afterwards  presented  the  bills  for 
payment,  If  the  superintendent  desired  to  save  the  company 
from  being  held  responsible,  he  should,  on  receiving  the  report 
of  the  case,  have  dissented  from  the  action  of  the  station  agent, 
and  directed  him  to  apprise  the  surgeon  of  such  dissent, 
instead  of  allowing  the  latter  to  continue  his  services  under 
the  belief  that  he  was  in  the  employment  of  the  company. 
The  agent  testifies  that  he  reported  the  facts  of  the  case,  and 
the  jury  had  the  right  to  presume  from  this  that  he  reported 
them  in  full,  including  his  employment  of  appellee.  We 
cannot  say  the  verdict  was  against  the  evidence,  and  the 
instructions,  taken  together,  gave  the  law  to  the  jury  in  a 
form  that  could  not  have  misled  them. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  East  St.  Louis 

v. 

Philip  H.  Wehrung. 

1.  Municipal  corporations — power  conferred  upon — to  regulate  any  calling  or 
business — cannot  be  delegated  to  individuals.  Where  the  power  is  conferred  upon 
municipal  corporations  to  regulate  any  calling  or  business,  it  is  so  done  with  the 
intention  that  such  power  shall  be  exercised  by  the  corporations,  and  in  the 
mode  prescribed  ;  and  they  are  not  warranted  in  delegating  a  discretionary 
authority  to  others,  or  to  an  individual. 

2.  Same — ordinance  authorizing  an  officer  of  the  corporation  to  exercise  a  poicer 
conferred  upon  the  latter — declared  void  in  a  particular  case.     By  the  charter  of  the 
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city  of  East  St.  Louis,  the  power  was  conferred  upon  the  city  council  to  regulate 
the  selling  of  spirituous  liquors,  and  by  an  ordinance  of  that  body  prohibiting 
the  sale  thereof,  under  a  penalty,  without  a  license,  the  city  treasurer  was 
authorized  to  grant  licenses,  and  fix  the  amount  to  be  paid  therefor,  and,  with 
the  concurrence  of  the  mayor,  to  reject  any  application  for  the  same.  Held,  that 
by  such  ordinance,  the  city  council  attempted  to  delegate  their  powers  to  an 
officer  of  the  corporation,  which  action  was  unwarranted,  and  that  a  prosecution 
could  not  be  maintained  for  any  violation  thereof. 

3.  Same — power — alone  to  be  exercised  by  the  corporation.  The  manifest  inten- 
tion was,  in  conferring  this  power  upon  the  city,  that  it  should  alone  be  exercised 
by  the  corporate  body,  under  reasonable  and  proper  ordinances,  and  any  attempt 
to  delegate  such  authority  to  others,  would  be  unwarranted. 

4.  And  until  the  city  council  shall,  by  proper  ordinance  under  their  charter, 
either  prohibit  the  sale  of  liquor,  or  regulate  its  sale,  and  fix  a  penalty  for  a 
violation  thereof,  no  prosecution  can  be  maintained  by  the  city  against  a  person 
for  selling  liquor  without  a  license,  as  the  charter  itself  fixes  no  penalty  for 
such  act. 

5.  Same — power  remains  dormant — until  properly  exercised.  And  this  power, 
delegated  to  the  city  by  its  charter,  remains  dormant,  until  called  into  exercise 
in  the  mode  prescribed  by  the  charter. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood,  for  the  appellant. 

Mr.  G.  Koerner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  before  the  city  judge  of  East  St.  Louis, 
against  Philip  H.  Wehrung,  for  the  violation  of  an  ordinance 
of  the  city  prohibiting  the  sale  of  spirituous,  alcoholic,  vinous, 
mixed,  intoxicating,  malt  or  other  liquor  or  cider,  without  a 
license.  After  trial,  the  case  was  removed  by  appeal  to  the 
circuit  court,  and  from  that  to  this  court. 
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The  6th  section  of  article  II,  of  ordinance  56,  declares  that 
"licenses  may  be  granted  under  this  article  to  proper  persons, 
for  a  period  of  not  less  than  one  month  nor  more  than  six 
months,  to  be  determined  by  the  city  treasurer  in  each  case, 
but  the  city  treasurer  may,  in  his  discretion,  reject  any  appli- 
cation for  license  under  this  article  for.  a  longer  period  than 
one  month,  and,  with  the  concurrence  of  the  mayor,  he  may 
reject  any  application  for  license  under  this  article." 

Sec.  2  declares  that  dram-shop  keepers  shall  pay  an 
amount  to  be  fixed  in  each  case,  not  less  than  at  the  rate  of 
$50  for  six  months,  to  procure  a  license  to  keep  such  dram- 
shop. 

Sec.  7  of  the  same  article  provides  that  any  person  desiring 
to  obtain  a  license  to  sell  such  liquors,  shall  present,  at  the 
time  of  making  application,  to  the  city  treasurer,  a  good  and 
sufficient  bond  in  the  sum  of  $500,  with  one  or  more  securities 
approved  by  the  mayor,  conditioned  that  the  applicant  shall 
keep  an  orderly  house,  and  in  case  of  failure  to  do  so,  the 
bond  and  license  to  become  forfeited.  The  ordinance  declares 
that  any  person  violating  its  provisions  shall  forfeit  not  less 
than  $3  nor  more  than  $100  for  each  offence. 

It  was  agreed  that  appellee  was  a  dram-shop  keeper  on  and 
after  the  1st  of  September,  1867,  and  on  the  2d  day  of  that 
month  tendered  to  the  treasurer  of  the  city  the  amount 
required  of  him  for  a  license  as  a  dram-shop  keeper  for  six 
months,  from  and  including  the  1st  day  of  that  month,  in  a 
certificate  of  indebtedness  issued  by  the  Metropolitan  Police 
Commissioners  of  the  city,  and  demanded  a  receipt  for  the 
amount  upon  which  to  obtain  a  license,  and  the  treasurer 
refused  to  receive  the  certificate  and  give  a  receipt  therefor ; 
that  appellee  continued  to  keep  a  dram-shop  as  he  had  done, 
and  is  prosecuted,  under  the  ordinances  of  the  city,  for  keep- 
ing a  dram-shop  without  a  license. 

The  case  was  tried  in  the  circuit  court,  where,  upon  the 
agreed  facts,  the  court  found  for  appellee,  whereupon  appel- 
lant entered  a  motion  for  a  new  trial,  which  was  overruled  and 
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judgment  rendered  against  the  city,  to  reverse  which,  this 
appeal  is  prosecuted. 

The  ordinance  under  which  this  proceeding  was  instituted, 
delegates  to  the  treasurer  of  the  city  the  power  to  determine 
the  amount  that  each  applicant  for  a  license  shall  pay — not  less 
than  $50  for  six  months.  As  a  general  rule,  where  power  is 
conferred  upon  a  municipal  corporation  to  regulate  any  calling 
or  business,  they  are  powerless  to  delegate  a  discretionary 
authority  to  others,  or  to  an  individual.  In  creating  such 
bodies,  it  is  designed  to  aid  the  government  in  the  preservation 
of  good  order,  and  to  protect  more  effectually  persons  in  the 
particular  community  from  injuries  and  annoyances  that  can- 
not be  so  readily  guarded  against  by  the  general  laws  of  the 
State.  And  in  conferring  the  power  upon  the  corporate  body, 
it  is  with  the  intention  that  it  shall  be  exercised  by  the  body 
created,  and  in  the  mode  prescribed,  and  any  departure  from 
such  authority,  or  any  attempt  by  the  body  to  transfer  their 
powers  to  others  is  unwarranted. 

The  44th  section  of  article  III  of  the  city  charter  (Private 
Laws,  1865,  p.  349)  declares  that  the  city  council  shall  have 
power  "to  restrain,  prohibit  and  suppress  tippling-houses, 
dram-shops,  gaming,  bawdy,  and  other  disorderly  houses." 
This  provision  manifestly  intended  that  the  power  should  be 
exercised  by  the  city  council,  under  reasonable  and  proper 
ordinances,  and  not  that  they  should  authorize  an  individual  to 
grant  or  refuse  a  license,  or  to  fix  the  amount  which  should  be 
paid  for  a  license.  If  the  treasurer  may,  under  this  ordinance, 
refuse  licenses  with  the  concurrence  of  the  mayor,  then  they, 
and  not  the  city  council,  would  regulate  or  suppress  dram- 
shops ;  and  if  the  treasurer  may,  in  his  discretion,  fix  the  sum 
to  be  paid,  then  he,  and  not  the  city  council,  would  discharge 
the  duty. 

In  the  proper  exercise  of  this  power,  the  city  council  should 
adopt  general  ordinances,  prescribing  a  general  rule  by  which 
licenses  might  be  obtained.  They  might,  no  doubt,  prescribe 
the   character   of  persons   who   might,  or  might  not  obtain 
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licenses  ;  or  they  might,  in  their  regular  or  called  meetings, 
in  such  manner  as  they  might  ordain,  grant  such  licenses. 
The  ordinances  should  prescribe  the  amount  required  to  be 
paid  for  each  license,  either  by  an  ordinance  relating  to  the 
entire  city,  or  grade  the  rates  by  divisions  or  portions  of  the 
city,  or  otherwise.  The  ordinance  should  be  of  that  general 
character  that  all  persons  coming  within  its  requirements 
should  be  entitled,  by  complying  with  its  provisions,  to  receive 
a  license.  And  the  amount  to  be  paid  should  be  determined 
by  ordinance  or  order  of  the  council,  and  not  left  within  the 
discretion  of  a  single  officer  of  the  city. 

It  is,  however,  contended,  that  appellee  was  liable  to  the 
forfeiture,  notwithstanding  the  ordinances  are  unwarranted, 
inasmuch  as  the  city,  by  sec.  8,  declares  that  any  person  who 
shall  engage  in  the  trade  or  business  of  selling  liquor  contrary 
to  the  ordinance  shall  be  subject  to  a  fine  for  each  offense. 
There  is,  no  doubt,  power  conferred  upon  the  city  to  pro- 
hibit the  sale  of  such  liquors  within  the  limits  of  the  city ; 
but  it  is  obvious  that  such  was  not  the  purpose  of  the 
ordinance,  as  the  authorities,  on  the  contrary,  endeavored  to 
provide  the  means  by  which  such  traffic  might  be  carried  on 
in  the  city.  It  then  follows,  that  the  common  council  have 
neither  prohibited  the  sale  of  spirits  without  a  license,  nor 
have  they  regulated  its  sale  ;  nor  has  the  city  charter  rendered 
it  penal  to  sell  liquors  without  a  license.  Hence,  the  city  has 
no  right  to  recover  a  penalty  until  they  shall,  by  proper 
ordinance  under  their  charter,  either  prohibit  the  sale  of 
liquor,  or  regulate  its  sale  by  an  ordinance  free  from  objection, 
and  fix  a  penalty  for  a  violation  of  such  ordinance. 

The  power  conferred  on  the  city  in  reference  to  this  subject 
has  not  been  properly  exercised,  and,  until  it  shall  be,  it 
remains  dormant,  subject  to  be  called  into  active  exercise 
whenever  the  city  shall  see  proper  to  act  in  the  maimer 
authorized  by  their  charter.  As  we  have  before  said,  "Where 
there  is  no  law  there  can  be  no  transgression."  If  appellee 
has  sold  liquor  contrary  to  the  statutes  of  the  State,  and  without 
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a  license  from  the  city  or  county,  he  would,  no  doubt,  be 
liable  to  a  prosecution  by  the  State  authorities  for  such  offense. 
He  cannot  escape  liability  simply  by  offering  to  procure  a 
license  under  an  ordinance  which  is  not  binding. 

For  the  reasons  above  indicated,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


Phcebe  G.  Strawn 

*  v. 

William  Strawn  et  al. 


1.  Husband  and  wife — right  of  survivorship.  Where  husband  and  wife  are 
jointly  seized  in  fee  of  real  estate,  upon  the  death  of  one,  the  land  passes  to  the 
survivor. 

2.  But  where  husband  and  wife  join  in  the  conveyance  of  land  owned  by  the 
former  in  his  own  right,  the  husband  still  holding  the  reversion  in  fee,  upon  the 
death  of  the  husband  and  the  subsequent  extinguishment  of  the  outstanding 
freehold  estate  created  by  the  conveyance,  the  wife  will  not  become  entitled,  as 
surviving  grantor,  to  the  lands  in  question,  but  they  will  revert  to  the  heirs  at 
law  of  the  husband. 

3.  Same — application  of  the  rule.  In  this  case  the  owner  of  certain  lands 
executed  a  deed,  his  wife  joining  therein  in  the  usual  mode  for  the  purpose  of 
relinquishing  her  dower,  whereby  he  conveyed  the  lands  to  his  daughter,  to  have 
and  to  hold  the  same  to  her  and  the  heirs  of  her  body  begotten,  forever.  Sub- 
sequently he  died,  and  after  his  death  the  grantee,  his  daughter,  died,  unmarried, 
and  leaving  no  issue.  Held,  that  the  estate  which  reverted  upon  the  death  of 
the  grantee  did  not  vest  in  the  widow  of  the  grantor  by  right  of  survivorship. 

4.  Conveyance  by  hdsband  and  wife  of  the  lands  of  the  former — effect  thereof 
as  to  the  wife.  Where  the  owner  of  land  executes  a  conveyance  thereof,  his  wife 
joining  therein  in  the  usual  mode  prescribed  by  the  statute  for  the  purpose  of 
relinquishing  her  dower,  the  deed  will  operate,  so  far  as  the  wife  is  concerned, 
merely  to  release  her  inchoate  right  of  dower,  and  is  not  evidence  of  a  joint 
seizin  in  fee  in  the  husband  and  wife  at  the  time  of  the  conveyance. 

3— 50th  III. 
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5.  Same — where  the  wife  joins  in  a  covenant  of  warranty — whether  she  is  bound — 
act  of  1861.  Although  the  wife  who  joins  with  her  husband  in  a  conveyance  of 
his  land,  also  joins  in  the  covenants  for  title  contained  therein,  she  will  not  be 
bound  by  such  covenants.  Even  if  it  were  her  own  land,  and  her  husband  had 
united  in  a  conveyance  of  it,  containing  covenants,  she  could  not  be  held 
responsible  upon  them  any  further  than  that  they  should  be  held  to  convey  from 
her  and  her  heirs,  her  right  and  interest  in  the  land.  This  immunity  of  the  wife 
from  liability  upon  such  covenants  is  not  destroyed  by  the  act  of  1861  securing 
to  married  women  the  enjoyment  of  their  separate  property. 

6.  Dower — to  what  character  of  estate  it  will  attach.  A  reversionary  interest 
in  land  is  not  such  an  estate,  though  it  be  in  fee,  as  will  give  the  wife  of  the 
owner  thereof  a  right  of  dower  in  the  premises,  unless,  by  the  death  of  the 
intermediate  freeholder,  or  a  surrender  of  the  outstanding  estate  to  the  husband, 
the  inheritance  becomes  entire  in  him  during  coverture. 

7.  Estoppel.  The  fact  of  a  married  woman  joining  her  husband  in  the  exe- 
cution of  a  conveyance  of  land  of  which  the  husband  was  the  owner,  will  not 
estop  his  heirs  from  denying  that  the  wife  was  jointly  seized  in  fee  with  her 
husband,  to  defeat  any  claim  she  may  set  up  to  the  property  upon  its  reverting 
after  the  husband's  death.  Even  a  declaration  by  the  wife,  in  so  many  words, 
in  the  deed,  that  she  was  joint  owner  of  the  lands,  would  not  bind  the  heirs,  nor 
estop  them  from  denying  that  such  was  the  fact,  as  against  her. 


Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Thomas  &  McClure,  for  the  appellant. 

Mr.  Henry  E.  Dummer,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Morgan  Circuit  Court, 
by  Phoebe  G.  Strawn,  against  William  Strawn  and  others, 
heirs  at  law  of  Jacob  Strawn,  deceased,  to  quiet  the  title  to 
lands  she  claimed  as  surviving  grantor,  or,  in  the  alternative, 
that  she  might  have  her  dower  assigned  her  in  those  lands,  as 
the  widow  of  the  deseased. 
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The  case  was  submitted  on  bill,  answer  and  replication,  and 
the  bill  was  dismissed,  the  court  deciding  that  complainant 
was  not  entitled,  as  surviving  grantor,  to  the  lands  in  question, 
or  to  dower,  as  the  widow  of  her  deceased  husband. 

To  reverse  this  decree,  complainant  appeals  to  this  court. 

The  facts  are  briefly  these  :  On  the  23d  of  September,  1864, 
Jacob  Strawn  and  complainant,  his  wife,  by  their  deed  of  that 
date,  sold,  confirmed  and  conveyed  to  their  daughter,  Martha, 
a  large  quantity  of  land,  of  the  estimated  value  of  $38,000 
and  upwards,  of  which  Jacob  Strawn  was  the  owner  in  fee  in 
his  own  right,  to  have  and  to  hold  the  same  to  her  and  the 
heirs  of  her  body  begotten,  forever.  The  grantors  covenanted 
for  themselves,  their  heirs  and  assigns,  that  they  would  forever 
warrant  and  defend  the  title  to  the  same. 

The  usual  acknowledgment  of  its  execution  was  taken  by 
a  justice  of  the  peace,  in  which  the  complainant  formally 
relinquished  her  dower,  as  prescribed  by  the  statute. 

As  part  of  the  same  transaction,  the  grantee,  Martha  Strawn, 
gave  an  acknowledgment  in  writing  not  under  seal,  that  she 
had  received  this  deed,  and  in  consideration  thereof,  agreed 
that  her  father  should  have  and  retain  the  possession  of  the 
land  and  use  it,  free  of  rent  or  charge,  until  she  was  twenty- 
three  years  of  age,  at  which  time  possession  was  to  be 
surrendered  to  her.  She  also  executed  a  receipt  acknowledg- 
ing that  she  had  received  of  her  father  a  deed  for  the  land  of 
the  value  above  stated,  and  $300  in  money,  as  an  advancement, 
for  which  sum  she  agreed  to  account  in  the  settlement  of  her 
father's  estate  after  his  death,  they  being  the  only  advance- 
ment made  to  her  to  that  date. 

On  the  23d  of  August,  1 865,  Jacob  Strawn  died,  intestate, 
in  occupancy  of  the  lands  by  virtue  of  this  agreement.  He 
left  surviving  him,  the  complainant,  his  widow,  three  children 
by  a  former  wife,  and  five,  including  Martha,  the  offspring  of 
complainant. 

Upon  the  death  of  Jacob  Strawn,  complainant  took  posses- 
sion of  all  the  real  estate,  including  the  lands  conveyed  to 
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Martha,  claiming  an  interest  therein,  and  acting  as  the  agent 
of  her  live  children,  but  without  the  consent  of  the  three  oldest 
children  by  the  first  marriage,  which  possession  she  held  up  to 
the  time  of  filing  the  bill  of  complaint. 

On  the  15th  day  of  July,  18G8,  about  four  months  before 
she  reached  the  age  of  twenty-three,  Martha  died,  unmarried, 
and  leaving  no  child  or  descendant,  but  having  executed  a  will 
in  due  form,  devising  all  of  her  estate,  except  a  few  small 
legacies,  to  her  mother,  the  complainant,  but  no  claim  is  made 
under  this  will. 

Under  this  state  of  facts,  the  complainant  claims  that  she  is 
entitled  to  the  lands  conveyed  by  this  deed  as  the  surviving 
grantor,  or,  if  that  claim  is  not  allowed,  that  she  is  entitled,  as 
widow  of  Jacob  Strawn,  to  her  dower  in  them.  Both  these 
claims  are  denied  by  the  older  brothers  and  children,  and  by 
the  younger,  her  offspring,  the  question  is  submitted  to  the 
court. 

The  first  proposition  of  appellant  is  not  denied, — that  when 
husband  and  wife  are  jointly  seized  in  fee  of  real  estate,  upon 
the  death  of  one,  the  land  passes  to  the  survivor.  But  this 
case  shows  appellant  was  not,  at  the  time  of  executing  the 
deed  to  Martha,  seized  of  any  estate  in  these  lands — that  she 
then  had  in  them  an  inchoate  right  of  dower  only,  which  she 
formally  relinquished  by  her  deed. 

The  second  proposition  is,  that,  by  the  deed  to  Martha,  the 
husband  and  wife  claim  to  be  seized  in  fee  of  the  lands 
conveyed,  and  by  this  claim  and  their  warranty  of  title, 
defendants  are  estopped  from  denying  such  seizin. 

This  proposition  includes  the  third,  that  although  it  be  true 
the  title  to  the  land  was  in  Jacob  Strawn,  the  defendants  have 
no  right  to  set  up  this  fact  and  avail  themselves  of  it. 

These  propositions  are  based  upon  the  construction  appellant 
has  thought  proper  to  put  upon  the  act  of  1861,  to  protect 
married  women  in  their  separate  property. 

We  are  at  a  loss  to  perceive  what  portion  of  that  act  could 
give  birth  to  these  propositions,  in  view  of  the  fact  that  the 
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lands  in  question  were  not  the  separate  property  of  the  wife, 
the  appellant  here. 

Counsel  insist,  that,  by  this  act,  a  wife  joining  with  her 
husband  in  the  execution  of  a  deed  conveying  his  property, 
is  bound  by  the  covenants  contained  in  the  deed,  but  it  is  with 
this  qualification  made  by  them,  that  the  deed  must  show  she 
claimed  title  to  the  lands  conveyed  by  it.  This  may  be  so, 
but  the  deed  in  question  gives  no  such  assurance.  She  joins 
as  a  party  in  compliance  with  the  statute,  in  order  to  a  release 
of  her  aower,  and  for  that  purpose  only.  Had  she  not  joined 
in  it,  the  deed  would  have  been  effectual  to  convey  the  title 
to  the  grantee — her  joining  in  it  gave  it  no  additional  efficacy, 
she  having  nothing  to  convey,  save  her  right  of  dower.  The 
assumption  that  the  deed  proves  Jacob  Strawn  and  appellant 
were  seized  in  fee  of  the  lands  conveyed  is  wholly  groundless. 
The  terms  of  the  deed  nowhere  indicate  a  joint  ownership 
of  these  lands.  If  a  joint  tenancy  did  exist,  how  was  it  cre- 
ated ? 

But  is  it  true  that,  by  force  of  the  act  of  1861,  appellant 
could  be  bound  by  the  covenants  in  this  deed  ?  Had  it  been 
her  own  land,  and  her  husband  had  united  in  a  conveyance 
of  it,  containing  covenants,  she  could  not  be  held  responsible 
upon  them  any  further  than  that  they  should  be  held  to  convey 
from  her  and  her  heirs,  her  right  and  interest  in  the  land. 
And  this  immunity  is  not  destroyed  by  the  act  of  1861.  If 
that  act  makes  her  responsible  on  covenants  contained  in  a 
deed  she  may  execute  for  her  own  land,  how  it  can  be  said  to 
make  her  liable  on  covenants  in  a  deed  for  land  to  which  she 
set  up  no  title,  and  joined  in  its  execution  for  the  sole  and  only 
purpose  of  releasing  any  future  right  she  might  have  as  a  wife 
surviving  her  husband,  the  owner  of  the  fee,  we  fail  to  per- 
ceive.    We  cannot  see  the  force  of  the  proposition. 

The  idea  that  the  defendants  are  estopped  from  denying  the 
claim  of  joint  ownership  set  up  by  appellant,  is  certainly  a 
novel  one.  Surely,  they  have  done  nothing  which  should 
estop  them,  and  she  cannot  make  an  estoppel  for  them  by  any 
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act  of  her  own  to  which  they  are  strangers,  and  by  force  of 
which  they  have  pursued  a  course  of  conduct  in  business  they 
would  not  have  pursued  had  it  not  been  for  the  act  done. 
Had  appellant  declared,  in  so  many  words,  in  the  deed  to 
Martha,  that  she  was  joint  owner  of  these  lands  with  her 
husband,  it  would  bind  no  one  unless  it  should  be  herself.  It 
certainly,  by  no  rule  we  recognize,  could  bind  those  who  were 
not  parties  or  privies  to  the  act. 

The  claim  to  these  lands  as  survivor,  has  not  a  leg  to  stand 
upon. 

As  to  the  claim  to  dower  in  these  lands,  that  is  equally 
groundless. 

At  the  death  of  Jacob  Strawn  there  was  an  outstanding 
estate  of  freehold  in  these  lands  in  Martha,  his  daughter  and 
grantee,  he  having  only  a  reversion  in  fee.  Such  an  estate, 
though  it  be  in  fee,  will  not  give  the  wife  a  right  of  dower 
therein,  unless,  by  the  death  of  the  intermediate  freeholder,  or 
a  surrender  of  that  estate  to  the  husband,  the  inheritance 
becomes  entire  in  the  husband  during  coverture.  1  Wash. 
Real  Prop.  181,  3d  ed.  This  surrender  never  took  place,  as 
Jacob  Strawn,  the  reversioner,  died  before  the  freeholder. 
The  rule  is  well  settled  that  a  widow  is  not  dowable  of  land 
in  which  her  husband  has  only  a  vested  remainder,  expectant 
upon  an  estate  for  life.  Durando  v.  Durando  et  al.,  23  N.  Y. 
331,  and  such  are  all  the  authorities. 

Nor  is  appellant  helped,  by  any  reasonable  construction  of 
the  statute,  in  relation  to  dower,  unless  an  interpolation  should 
be  made,  which  appellant's  counsel  has  suggested,  so  that  the 
statute  shall  read,  "  the  widow  shall  be  endowed  of  legal  and 
equitable  estates,  '  and  of  every  other  description  of  estate  to 
which,  by  force  of  any  contract  of  the  husband,  he,  in  his  life- 
time, or  his  heirs  after  death,  might  become  entitled.' "  We  are 
not  permitted  so  to  interpolate  the  statute,  and  taking  it  as  it 
is,  appellant  is  not  witiiin  its  provisions.  When  the  deed  was 
made  to  Martha,  and  the  contemporaneous  written  agreements 
made,  Martha  became  vested  with  a  freehold  estate  in  the 
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lands,  all  right  of  dower  to  which  appellant  released  in  clue 
form.  Jacob  Strawn  never,  thereafter,  became  possessed  of 
any  such  estate  in  the  lands  as  would  entitle  his  widow  to 
dower.  Being  the  remainder  in  fee,  it  was  not,  as  the  authori- 
ties show,  such  an  estate,  the  outstanding  freehold  not  having 
been  surrendered  to  him,  in  his  life-time. 
The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Valentine  Kettering 

v. 
City  of  Jacksonville. 


1.  Municipal  corporation — of  Us  existence — when  not  to  be  questioned.  The  ques- 
tion whether  a  city  is  a  municipal  corporation,  depending  upon  an  alleged  want 
of  publication  of  its  charter  as  required  by  its  terms,  cannot  be  raised  in  a  pro- 
ceeding to  recover  a  penalty  for  a  violation  of  an  ordinance  of  the  city. 

2.  City  ordinance — proof  of  its  publication.  In  a  proceeding  to  recover  a 
penalty  for  a  violation  of  an  ordinance  of  the  city  of  Jacksonville,  the  publication 
of  the  ordinance  was  held  to  be  sufficiently  proven  by  the  certificate  under  oath 
of  one  of  the  publishers  of  the  newspaper  in  the  city,  in  which  the  publication 
was  made. 

3.  Same — effect  of  invalidity  of  part  of  ordinance.  The  fact  that  a  city  ordi- 
dance  covers  cases  which  the  city  has  no  power  to  control,  is  no  reason  why  it 
should  not  be  enforced  in  cases  over  which  the  city  has  power. 

4.  Constitutional  law — prohibiting  the  sale  of  liquor.  The  legislature  has 
the  constitutional  power  to  authorize  cities  to  prohibit  the  sale  of  liquor  or  beer 
by  retail.     This  is  not  an  open  question  in  this  court. 

5.  Ordinance — prohibiting  the  sale  of  beer — whether  the  beer  must  be  shown  to 
be  intoxicating.  Where  the  ordinance  of  a  city,  in  pursuance  of  a  power  in  its 
charter,  prohibits  the  sale  of  beer  within  the  corporate  limits,  in  a  prosecution 
for  a  violation  of  the  ordinance  it  is  not  necessary  to  prove  that  the  beer  alleged 
to  have  been  sold  was  intoxicating  in  its  character. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  City  of  Jacksonville  instituted  a  prosecution  before  a 
justice  of  the  peace  in  Morgan  county,  against  Valentine 
Kettering,  for  an  alleged  violation  of  an  ordinance  of  said  city, 
prohibiting  the  sale  of  liquor  and  beer.  The  cause  was 
removed  into  the  Circuit  Court  of  Morgan  county  by  appeal, 
and  subsequently  to  the  Circuit  Court  of  Sangamon  county 
on  change  of  venue. 

Upon  the  trial  below,  the  prosecution,  to  prove  the  publica- 
tion of  the  ordinance  in  question,  gave  in  evidence  the 
following  certificate : 

"  Joseph  Ironmonger  on  his  oath  says,  that  he  is  one  of  the 
publishers  of  the  Daily  Jacksonville  Journal,  a  daily  newspa- 
per printed  and  published  in  the  city  of  Jacksonville,  county 
of  Morgan,  and  State  of  Illinois,  and  that  the  foregoing  and 
attached  written  paper  commencing  '  printed  and  published 
by  authority  of  the  city  council  of  the  city  of  Jacksonville,' 
and  entitled  '  An  Ordinance  relating  to  various  Liquors,'  was 
published  three  days  in  said  paper,  in  the  entire  issue  thereof 
for  said  three  days,  which  days  were  the  15th,  and  17th,  and 
the  18th  days  of  June,  A.  D.  1867,  in  the  city  aforesaid,  and 
by  the  order  and  authority  of  said  city. 

"JOS.  J.  IRONMONGER. 
"  Sworn  to  and  subscribed  before  me  this  3d  day  of  October, 

1867. 

"HENRY  STRYKER,  Jr:, 

"  Notary  Public." 

The  remaining  facts  in  the  case  are  set  forth  in  the  opinion 
of  the  court. 

The  trial  resulted  in  a  verdict  and  judgment  against  the 
defendant,  and  he  thereupon  took  this  appeal. 

Messrs.  Ketcham  &  Atkins,  for  the  appellant, 
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Messrs.  Hay,  Greene  &  Littler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a. prosecution  by  the  City  of  Jacksonville  to  recover 
a  penalty  for  violation  of  an  ordinance  of  the  city,  prohibiting 
the  sale  of  liquor  and  beer. 

The  first  objection,  that  the  city  was  not  a  municipal  corpo- 
ration, because  its  charter  had  never  been  published  in 
Jacksonville,  as  required  by  its  terms,  is  one  that  cannot  be 
raised  in  this  proceeding,  as  decided  in  President  db  Trustees 
of  Mendota  v.  Thompson,  20  111.  200.  The  proof  of  the  pub- 
lication of  the  ordinance,  in  regard  to  which  a  point  is  also 
made,  is  such  as  the  charter  authorizes. 

The  main  objection  urged  by  appellant  as  a  ground  for 
reversing  the  judgment  is,  that  the  ordinance  is  unconstitu- 
tional. But  this  question,  so  far  as  it  relates  to  the  retailing 
of  liquor  or  beer,  is  not  an  open  question  in  this  court.  It  was 
very  fully  considered  in  Goddard  v.  The  Town  of  Jacksonville, 
15  111.  590,  and  since  that  decision,  others  have  been  made  in 
which  the  validity  of  similar  ordinances  has  been  assumed 
without  discussion. 

It  is  said,  however,  that  the  ordinance  in  question  prohibits 
not  only  the  sale  of  liquor  by  retail  but  by  wholesale,  and 
therefore  cannot  be  sustained  as  a  police  regulation.  But  this 
prosecution  was  for  the  sale  of  beer  by  the  glass,  in  what  is 
called  a  "saloon,"  and  therefore  does  not  involve  the  question 
of  the  power  of  the  city  to  forbid  its  sale  as  an  article  of  com- 
merce, to  be  carried  beyond  the  limits  of  the  city,  or  used  for 
mechanical  or  domestic  purposes.  *  Such  a  case  is  not  before 
us.  The  facts  which  are  presented  by  the  record  not  only 
show  a  violation  of  the  terms  of  the  ordinance,  but  a  violation 
of  such  a  character  as  to  be  clearly  within  the  constitutional 
reach  of  the  cit}^  prohibition.  The  ordinance  may  be  too  com- 
prehensive in  its  provisions,  and  cover  cases  which  the  city  has 
no  power  to  control,  but  that  is  no  reason  why  we  should  refuse 
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to  enforce  it,  in  cases  over  which,  the  power  of  the  citj  is 
unquestionable. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  instruct 
the  jury,  that  the  prosecution  must  prove  the  beer  sold  to  be 
of  an  intoxicating  character.  The  objection  is  not  well  taken. 
The  charter  of  the  city,  in  express  terms,  gave  the  city  power 
to  prohibit  the  sale  of  beer  without  defining  its  quality  or 
character.  The  ordinance  follows  the  language  of  the  charter, 
and  the  proof  shows  that  beer  was  sold.  The  city  did  not 
see  proper  to  confine  the  prohibition  to  beer  of  an  intoxicating 
quality,  and  we  have  no  right  to  interpolate  such  a  qualifica- 
tion. The  city  council  may  have  supposed  it  important  to 
prevent  the  establishment  of  any  species  of  beer  shops,  in  view 
of  the  fact  that  intoxicating  drinks  are  so  often  sold  in  places 
which  openly  deal  only  in  harmless  beverages.  The  existence 
of  shops  for  the  vending  of  any  species  of  beer  is  certainly 
not  important  to  the  well-being  of  a  community,  and  we  are 
not  prepared  to  say  their  prohibition  is  such  an  abridgment 
of  the  rights  of  the  citizen,  that  the  legislature  cannot  clothe 
cities  with  that  power.  That  the  legislature  did  not  intend  to 
confine  its  grant  of  power  to  the  prohibition  of  beer  of  an 
intoxicating  character,  is  evident  from  the  fact  that  the  charter 
authorizes  the  council  to  prohibit  the  sale  of  soda  water. 

Judgment  affirmed' 
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Mary  Q.  Staley,  Administratrix  of  the  estate  of 

Saunderson  D.  Staley, 

v. 

Charles  E.  Dodge  and  Ada  Pearson, 

Administrators  of  the  estate  of  George  T.  Pearson. 

1.  Attorney  and  client — of  the  relation  of  trust  and  confidence.  An  attorney, 
in  his  relations  as  such  with  his  client,  is  bound  to  disclose  all  the  facts  within 
his  knowledge,  and  cannot  avail  himself  of  any  settlement  obtained  through 
an  undue  advantage,   by  withholding  facts  in  his  possession  as  such  attorney. 

2.  So,  where  an  attorney  is  employed  by  one  of  the  administrators  of  an 
estate,  to  collect  the  debts  due  the  estate,  under  an  agreement  that  he  should 
look  to  the  estate  for  the  fees  for  his  services  in  that  behalf,  and  such  attorney 
obtains  a  settlement  with  the  other  administrator,  without  disclosing  his  previ- 
ous agreement,  such  settlement,  under  which  he  was  allowed  to  retain  money 
collected  by  him,  will  not  be  binding  against  the  estate,  and  the  money  so 
retained  may  be  recovered  as  money  in  his  hands  belonging  to  the  estate. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Bradley  &  Olden,  for  the  appellant. 

Mr.  James  W.  Patton,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellees,  as  administrators 
of  the  estate  of  George  T.  Pearson,  deceased,  against  Saun- 
derson  D.  Staley,  in  the  Sangamon  Circuit  Court.  It  appears 
that  Staley  was  employed  as  the  attorney  of  appellees,  to 
collect  monies  due  the  estate  of  Pearson.  He  collected  vari- 
ous sums,  and  which  he  claimed  the  right  to  retain  as  a  com- 
pensation for  his  legal  services,  but  appellees  insisted  he  was 
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not  entitled  to  it,  and  brought  a  suit  for  its  recovery.  After 
the  suit  was  brought,  and  before  plea  pleaded,  he  had  an  inter- 
view with  the  appellee,  Ada  Pearson,  at  which,  he  insists,  a 
settlement  was  made,  which  is  relied  upon  as  a  defense. 

Appellee  Dodge  swears  that  he  employed  Staley  to  prose- 
cute and  defend  suits  for  the  estate,  and  that  it  was,  at  the  time, 
agreed  that  Staley  was  to  look  to  the  estate  for  his  pay.  The 
master  in  chancery  testified  that  Staley  had  received  of  him, 
under  a  decree  in  favor  of  the  estate,  three  hundred  and  forty- 
six  dollars,  money  collected  of  Louisa  Hosea. 

A  witness  on  behalf  of  Staley  says  that  he  had  called  on 
Staley,  at  the  request  of  appellee,  Ada,  and  informed  him  that 
she  desired  to  see  him  at  the  Leland  house  ;  that  he  (witness) 
had  called  upon  her,  and  informed  her  that  he  had  brought 
the  suit  against  Staley ;  that  Ada  was  induced  to  come  to 
Springfield  in  consequence  of  a  notice  published  in  a  Detroit 
paper,  that  there  was  an  estate  of  importance  in  which  she 
was  interested,  and  that  her  mother  desired  her  presence  in 
Springfield  immediately. 

Another  witness  testified  that  he  was  employed  at  the 
Leland  house ;  that  he  was  there  when  Mrs  Pearson  was 
stopping  at  the  hotel,  and  that  he  showed  Staley  to  the  rooms 
of  Mrs.  Pearson  and  her  mother  in  the  forenoon  of  the  12th 
of  August,  1867;  that  he  left  after  sometime,  but  returned 
again  in  the  evening  of  the  same  day,  in  company  with  Henry 
Carrigan,  Sr.,  since  deceased,  and  was  again  shown  to  her  room  ; 
that  about  three  quarters  of  an  hour  afterwards  witness  was 
sent  by  her  to  have  her  bill  made  out,  and  as  he  was  returning 
with  the  bill,  it  was  proclaimed  that  all  passengers  going  on 
the  train  for  Chicago  should  get  aboard  ;  that,  on  hastening 
to  the  room,  he  found  Staley,  Carrigan  and  Ada,  all  standing 
by  a  table  in  the  room,  and  Staley  was  counting  money  to 
her,  which  she  retained,  and  paid  a  part  of  it  on  her  hotel 
bill,  which  was  fifteen  dollars;  that  he  did  not  know  the 
amount  paid  to  her. 
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Staley  was  sworn  as  a  witness,  and  testified  that  he  called 
on  Mrs.  Pearson  at  her  request,  communicated  through  her 
attorney ;  that,  at  her  request,  he  informed  her  that  he  had 
collected  for  the  estate  three  hundred  and  fifty-five  dollars, 
and  that  his  account  for  professional  services  amounted  to 
three  hundred  and  fifteen  dollars,  and  stated  to  her  the  cases 
he  had  prosecuted  and  defended  for  the  estate,  and  that  he 
offered  to  pay  her  the  balance  of  forty  dollars  ;  that  she  said 
she  would  see  her  attorney  and  her  co-administrator ;  that  she 
sent  for  him  again  in  the  evening,  and  that  when  he  called 
she  said  she  had  concluded  to  settle,  if  he  would  receipt  his 
account  and  pay  her  sixty  dollars,  which  he  did  ;  that  in  her 
hurry  to  reach  the  train,  there  was  not  time  for  him  to  write 
and  for  her  to  sign  a  receipt ;  that  he  had  caused  the  notice  to 
be  inserted  in  the  Detroit  paper  for  the  purpose  of  learning 
her  address. 

The  court  who  tried  the  case  by  consent,  without  a  jury, 
found  the  issues  for  appellees,  and  assessed  their  damages  at 
three  hundred  and  sixty-five  dollars  and  twenty-six  cents,  and 
a  judgment  was  rendered  in  their  favor  for  that  sum,  to  reverse 
which  this  appeal  is  prosecuted. 

The  relation  of  attorney  and  client  existing  between  the 
parties,  a  settlement  will  be  more  closely  scrutinized,  than  if 
the  relation  had  not  existed  ;  Staley,  as  her  attorney,  was  bound 
to  disclose  the  entire  state  of  the  business  which  existed 
between  them,  and  an  examination  of  the  evidence  fails  to 
show  that  he  did.  Dodge  swears  that  when  Staley  was 
employed,  it  was  expressly  agreed  that  he  was  to  look  to  the 
estate  for  his  fees,  and  Staley,  when  on  the  stand,  failed  to 
contradict  this  statement.  Failing  to  do  so,  we  must  conclude 
that  it  was  true.  Nor  does  he  state  that  she  was  informed  of 
that  agreement.  If  such  an  agreement  was  made,  he  was, 
under  it,  bound  to  present  his  claim  against  the  estate,  and 
have  it  allowed  by  the  probate  court,  and  receive  his  pay  in 
the  due  distribution  of  the  assets  of  the  estate.  This  was  the 
scope  of  his  agreement,  and  he  therefore  had  no  right   to 
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retain  the  funds  of  the  estate  thus  collected,  and  if  he  obtained 
an  agreement  from  Mrs.  Pearson  that  he  should  do  so,  it  was, 
so  far  as  we  can  see,  by  withholding  the  terms  of  the  agree- 
ment from  her.  By  doing  so,  he  obtained  an  unfair  advan- 
tage, which  he  could  not  retain. 

He  knew  that  he  made  the  agreement  with  Dodge,  who  was 
alone  attending  to  the  administration  of  the  estate.  He  knew 
that  Mrs.  Pearson  had  entrusted  it  to  his  care  and  manage- 
ment. He  was  unable  to  settle  with  Dodge,  and,  no  doubt, 
believing  that  she  knew  nothing  of  the  situation  of  the  affairs 
of  the  estate,  or  the  state  of  his  account,  or  the  agreement 
under  which  it  was  made,  and  that  he  could  more  readily 
get  her  to  consent  to  a  settlement  on  his  terms,  caused 
the  advertisement  to  be  inserted  in  the  Detroit  paper,  which 
induced  her  to  come  to  Springfield.  It  seems  to  have  been 
planned  with  the  view  of  obtaining  an  undue  advantage  in 
the  settlement. 

The  evidence  failing  to  disclose  the  fact  that  he,  as  an  attor- 
ney, made  that  full,  fair  and  complete  disclosure  to  his  client 
which  the  relation  imposes,  and  even  if  there  was  no  evidence 
from  which  other  unfairness  could  be  inferred,  the  settlement 
cannot  be  sustained,  and  he  must  be  left  to  collect  his  fees 
through  the  probate  court,  in  the  due  course  of  administra- 
tion, according  to  the  terms  of  his  agreement. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judg7iient  affirmed. 
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William  Dalton 

v. 

John  Clough. 


1.  New  trial — verdict  against  the  evidence.  Where,  in  an  action  of  assump- 
sit upon  a  promissory  note,  under  a  plea  of  the  general  issue,  with  notice  of 
payment  and  tender,  it  is  clearly  evident  the  jury  did  not  consider  and  under- 
stand the  case,  and  that  their  verdict  was  against  the  weight  of  evidence,  this 
court  will  not  hesitate  to  reverse  the  judgment 

2.  In  actions  ex  contractu,  where  it  appears  from  the  record,  the  jury  have 
mistaken  the  evidence,  or  found  against  a  clear  preponderance,  this  court  will 
not  hesitate  to  set  aside  the  verdict.     In  actions  ex  delicto,  the  rule  is  more  strict. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Brown  &  Epler,  for  the  appellant. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Morgan  Circuit 
Court,  brought  by  John  Clough  against  William  Dalton,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  first  count  in 
the  declaration,  was  for  the  value  of  a  promissory  note  for  two 
hundred  dollars,  which  Dalton  had  executed  to  Clouo;h,  and 
which  Clough  had  deposited  with  Dalton,  the  maker,  for  safe 
keeping,  and  alleging  that  he  had  failed  to  deliver  it  up  on 
demand.  The  other  counts  were  for  money  lent  and  advanced 
and  money  had  and  received. 

The  plea  was  the  general  issue,  with  notice  of  special  matter, 
such  as  payment  and  tender. 
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Much  testimony  was  heard  in  the  cause,  and  it  leaves  the 
impression  that  the  case  was  not  fully  considered  and  under- 
stood by  the  jury.  We  have  examined  the  testimony,  and 
are  not  satisfied  that  it  sustains  the  verdict.  The  weight  of 
the  evidence  most  clearly  is,  that  the  defendant  was  not 
indebted  to  the  plaintiff  in  the  spring  of  1867,  and  there  have 
been  no  dealings  between  them  since,  more  than  about  forty- 
five  dollars.  That  sum,  with  the  interest  added,  should  have 
been  the  amount  of  plaintiff's  recovery. 

This  court  has  never  hesitated  in  actions  ex  contractu,  to  set 
aside  verdicts,  where  it  appears  from  the  record,  the  jury  have 
mistaken  the  evidence,  or  found  against  its  clear  preponder- 
ance.    In  actions  ex  delicto,  the  rule  is  more  strict. 

There  is  no  ground  of  exception  to  any  of  the  instructions 
of  the  court,  but  we  think  a  new  trial  should  have  been 
awarded  on  the  evidence.  It  falls  far  short  of  sustaining  the 
verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  revelled. 


Illinois  Central  Railroad  Company 

v. 

James  D.  Tait. 


Judgment — in  action  qui  lam — its  form.  In  a  qui  tarn  action  against  a  railroad 
company,  for  a  failure  to  comply  with  the  statute,  requiring  a  bell  to  be  rung,  or 
a  whistle  to  be  sounded  at  the  crossings,  a  judgment  rendered  by  the  court — 
"that  the  plaintiff  have  and  recover  of  and  from  the  said  defendant,  the  sum 
of  thirty-four  hundred  dollars,  his  debt,  so  assessed,  as  aforesaid,  and  that  he 
have  execution  therefor,"  is  defective.  The  judgment  should  have  been  for  a 
recovery  of  the  money,  one-half  to  the  use  of  the  plaintiff,  and  one-half  to  be 
paid  to  the  State,  and  should  have  directed  execution  to  issue  in  that  form. 


1869.]  III.  Cent.  R  R.  Co.  v.  Tait.  49 

Statement  of  the  case.     Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  qui  tam^  commenced  in  the  Macon 
county  circuit  court,  and  taken  by  change  of  venue  to  the 
Circuit  Court  of  De  "Witt  county,  to  recover  the  statutory 
penalty  in  each  case,  for  seventy  alleged  violations  of  the 
statute  requiring  a  railroad  company  to  ring  the  bell,  or  blow 
the  whistle,  at  public  crossings  as  therein  provided.  A  trial 
was  had,  resulting  in  a  verdict  for  the  plaintiff,  and  judgment 
was  rendered  for  thirty-four  hundred  dollars.  The  case  is 
brought  to  this  court  on  appeal  to  reverse  the  judgment  of 
the  court  below,  and  the  appellants  rely  mainly  upon  the 
error  assigned,  as  to  the  form  of  the  judgment  rendered  in 
this  action. 

Mr.  Charles  Emerson,  for  the  appellants. 

Messrs.  Nelson  &  Eoby?  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  qui  tam,  brought  to  recover  seventy 
different  penalties  for  a  failure  of  the  railway  company  to 
comply  with  the  statute  requiring  a  bell  to  be  rung,  or  a 
whistle  to  be  sounded,  at  the  crossings.  The  jury  found  for 
the  plaintiff  on  sixty-eight  counts,  and  rendered  a  verdict  for 
thirty-four  hundred  dollars.  The  court  gave  judgment,  "  that 
the  plaintiff  have  and  recover  of  and  from  the  said  defendant, 
the  sum  of  thirty- four  hundred  dollars,  his  debt  so  assessed, 
as  aforesaid,  and  that  he  have  execution  therefor."  This 
judgment  is  defective.  It  should  have  been  for  a  recovery 
of  the  money,  one-half  to  the  use  of  the  plaintiff,  and  one- 
half  to  be  paid  to  the  State,  and  should  have  directed  an 
execution  to  issue  in  that  form.  If  the  sheriff  were  to  collect 
the  money  under  an  execution  issued  upon  this  judgment  as 
4 — 50th  III. 
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it  now  stands,  he  would  be  required  to  pay  it  all  to  the  plain- 
tiff, or  at  least  be  justified  in  so  doing.  Bradley  v.  Baldwin, 
5  Conn.  288. 

There  must,  however,  be  a  new  trial,  for  the  reason  that 
the  verdict  was  for  too  large  a  sum.  The  record  shows  only 
sixty-seven  violations  of  the  statute,  which  would  justify  a  ver- 
dict only  for  thirty -three  hundred  and  fifty  dollars.  As  to 
two  trains  passing  on  the  6th  of  April,  the  record  shows,  as 
to  one,  merely  a  failure  to  blow  the  whistle,  and  as  to  the 
other  merely  a  failure  to  ring  the  bell.  This  proof  was  insuffi- 
cient, and  yet  the  jury  must  have  included  in  its  verdict  a 
penalty  in  reference  to  one  of  these  trains.  There  must  be  a 
new  trial. 

Judgment  reversed. 


Peter  Wilding  et  al. 


Henry  R.  Horner. 


1.  Tax  deed — whether  it  mustbe  supported  by  a  judgment  and  precept.  A  party 
relying  upon  a  tax  deed  as  title,  must  produce  a  valid  judgment  against  the  land 
for  the  taxes,  and  a  precept  under  which  the  sale  was  made,  in  support  of  the 
deed. 

2.  Practice — of  the  order  of  introducing  proof.  In  such  case,  however,  it  is 
not  essential  that  the  judgment  and  precept  shall  be  first  given  in  evidence,  but 
the  party  may  first  introduce  his  deed,  if,  upon  objection  being  made,  he  will 
offer  to  follow  it  up  by  producing  the  judgment  and  precept. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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This  was  an  action  of  ejectment,  brought  in  the  court  below 
by  Henry  H.  Horner,  against  Peter  Wilding  and  Henry 
Zachary.  A  trial  resulted  in  a  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendants  took  this  appeal. 

Messrs.  Kase  &  Dill,  for  the  appellants. 

Mr.  William  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case,  appellee  introduced  in  evidence,  in  the  court 
below,  a  patent  for  the  land  in  controversy,  from  the  United 
States  Government,  to  Rufus  Spaulding ;  also  a  deed  from 
Spaulding  to  appellee.  Appellants  then  offered  a  tax  deed 
from  the  sheriff  of  St.  Clair  county,  dated  the  13tli  day  of 
August,  1866,  to  Wilding,  for  the  land  in  controversy.  The 
deed  was,  however,  excluded,  to  which  appellants  excepted ; 
and  the  refusal  of  the  court  below  to  permit  the  deed  to  be 
read  in  evidence,  is  now  urged  as  a  ground  of  reversal. 

It  appears  that  appellants  simply  offered  to  read  this  tax 
deed  in  evidence  without  producing  the  judgment  or  precept 
under  which  the  sale  was  made.  It  has  been  uniformly  held 
by  this  court  that,  a  party  relying  upon  a  tax  deed  as  title, 
must  produce  a  valid  judgment  against  the  land  for  the  taxes, 
and  a  precept  under  which  the  sale  was  made,  before  it  can 
be  read  in  evidence.  Hinman  v.  Pope,  1  Gilm.  131 ;  Atkins 
v.  Hinman,  2  Gilm.  437;  Bailey  v.  Doolittle,  24  Ills.  577. 
These  cases  are  to  the  point  and  conclusive  of  the  case  under 
consideration.  It  is  true,  that  a  party  is  not  bound  first  to 
introduce  his  judgment  and  execution,  but  if  he  prefers  to 
first  offer  the  deed,  he  must,  if  it  is  objected  to,  offer  to  follow 
it  up  by  producing  a  judgment  and  precept  sufficient  to  war- 
rant a  sale  for  taxes.  In  this  case  no  such  offer  was  made, 
and  hence  the  sheriff's  deed  was  properly  rejected  by  the 
court  below.     The  only  warrant  a  sheriff  has  to  sell  lands  for 
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taxes  is  a  valid  judgment  and  precept.  A  sale  by  that  officer 
without  such  authority,  would  be  a  nullity,  and  could  not  con- 
fer any  rights  on  the  grantee.  The  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

v. 

Augustus  Starr. 

Witness — competency.  A  prosecution  for  bastardy  is  a  civil  proceeding,  and 
the  putative  father,  who  is  the  defendant  in  the  prosecution,  is  a  competent 
witness  in  his  own  behalf,  under  the  Act  of  1867,  relating  to  disqualification  by 
interest. 

This  is  an  agreed  case,  brought  from  the  Circuit  Court  of 
Madison  county;  the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  presents  the  single  question  brought  up  by  the 
record. 

Mr.  J.  H.  Yager,  for  the  people. 

Messrs.  Billings  &  Wise,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  complaint  and  prosecution  in  the  Madison  Cir- 
cuit Court,  against  Augustus  Starr,  on  a  charge  of  bastardy. 

The  court  permitted  the  defendant,  against  the  objections 
of  the  plaintiff,  to  be  sworn  as  a  witness  in   his  own   behalf, 
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and  the  only  question  is,  was  he  a  competent  witness  ?     The 
trial  was  had  at  the  May  term,  1868. 

By  the  act  of  1867,  it  is  provided  that  no  person  shall  be 
disqualified  as  a  witness  in  any  civil  action,  suit  or  proceed- 
ing, except  as  therein  stated,  by  reason  of  his  or  her  interest 
in  the  event  thereof,  as  a  party  or  otherwise. 

This  court  has  decided  that  a  prosecution  for  bastardy  is 
not  a  criminal  prosecution,  but  a  civil  proceeding.  Mann  v. 
The  People,  35  111.  467. 

In  Pease  v.  Hubbard,  37  ib.  257,  which  was  an  action  by 
the  mother  of  the  child  against  the  sheriff,  for  permitting  the 
escape  of  the  person  charged  with  begetting  it,  on  a  prosecu- 
tion for  bastardy,  it  was  held  she  could  maintain  the  action, 
for  the  reason  that,  in  the  event  of  the  failure  of  the  father  to 
support  the  child,  its  support  would  devolve  on  the  mother  ; 
that  the  proceeding  in  bastardy  was  a  civil,  not  a  criminal 
proceeding.  This  case  answers  the  argument  made  by  plain- 
tiff in  error,  that  this  act  of  1867  applied  only  to  cases  in 
which  either  party  might  be  called  upon  to  testify ;  and  as 
neither  the  State  nor  the  child,  for  whose  benefit  the  proceed- 
ing was  instituted,  could  be  called  on  to  testify,  the  defendant 
could  not  be.  The  proceeding  is  for  the  benefit  of  the  mother, 
to  relieve  her  from  a  burden  which  belongs  to  the  putative 
father.  As  she  could  testify,  there  is  no  reason  why  the  defen- 
dant should  not.  If  it  was  not  a  civil  proceeding,  the  present 
plaintiff  could  not  be  in  this  court. 

It  was  also  held,  in  Moloney  v.  TJie  People,  38  ib.  63,  that 
a  prosecution  for  bastardy  was  a  civil  proceeding,  and  so,  in 
the  case  of  The  People  v.  Noxon,  40  ib.  30,  by  sustaining  a 
writ  of  error  sued  out  by  The  People  in  such  a  proceeding. 
Were  it  a  criminal  proceeding,  this  could  not  be  allowed. 

The  defendant  was  a  competent  witness — he  was  not  within 
an}^  of  the  exceptions  of  the  statute — and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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Charles  D.  Loveland 

v. 

Richard  Ritter. 

Usury — what  constitutes.  Where  a  note  was  given,  in  renewal  of  one  previ- 
ously executed,  but  for  a  greater  sum  than  was  legally  due,  such  second  note 
was  declared  to  be  usurious. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  Circuit  Court 
of  Mason  county,  by  Richard  Ritter,  the  complainant,  to 
compel  the  defendant,  Loveland,  to  accept  a  tender  of  $425,  in 
full  satisfaction  of  a  certain  note  made  and  executed  by  him, 
October  10th,  1869,  for  the  sum  of  $5S7.35,  and  also,  to 
release  a  mortgage  of  the  same  date,  given  to  secure  the  pay- 
ment of  the  note. 

The  bill  alleged,  that  on  the  5th  day  of  October,  1858,  Rit- 
ter borrowed  of  Loveland  $300,  for  which  he  made  and 
executed  the  following  note : 

$330.  "Havana,  Ills.,  Oct.  5th,  1858. 

"  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of 
Charles  D.  Loveland,  three  hundred  and  thirty  dollars,  value 
received;  and  if  not  paid  when  due,  to  draw  five  per  cent. 
per  month  from  maturity  until  paid,  as  '  liquidated  damages.' 

"  R.  RITTER  » 

And  which  was  afterwards,  to-wit :  on  the  10th  day  of  Octo- 
ber, A.  D.  1869,  taken  up,  and  a  new  note  made  and  executed 
by  and  between  the  same  parties,  for  the  sum  of  $587.35,  and 
maturing  six  months  after  date,  in  which  was  a  similar  stipu- 
lation, that  if  not  paid  when  due,  said  note  was  to  draw  three 
per  cent,  per  month  from  maturity,  as  "  liquidated  damages." 
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The  testimony,  on  the  hearing,  was  conflicting  and  contra- 
dictory upon  the  question  of  the  consideration  of  the  second 
note.  There  was,  however,  evidence  uncontradicted  of  the 
fact,  that  Ritter,  prior  to  the  filing  of  his  bill,  tendered  to 
Loveland  the  sum  of  $425,  as  the  full  amount  of  his  actual 
indebtedness,  and  thereupon  demanded  the  delivery  to  him 
of  the  note  of  $587.35,  and  a  release  of  record  of  the  mort- 
gage, and  also,  that  upon  the  refusal  of  Loveland  to  accept  the 
tender,  the  money  was  deposited  with  the  circuit  clerk  of 
Mason  county,  with  notice  to  Loveland. 

The  court,  upon  the  hearing,  decreed  the  payment  of 
$338.04:,  in  full  satisfaction  of  the  note  and  mortgage,  and 
that  the  same  be  delivered  up  and  released  of  record.  This 
decree  of  the  court  below  is  assigned  for  error,  and  this  court 
is  asked  to  reverse  the  decree. 

Mr.  B.  S.  Prettyman,  for  the  appellant. 

Mr.  Henry  E.  Dummer,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

It  is  clear  there  was  usury  in  the  note  from  Ritter  to  Love- 
land, but  we  are  of  opinion  the  circuit  court  erred  in  decree- 
ing to  appellant  only  $338.04.  The  testimony  of  the  parties 
as  to  the  amount  actually  loaned  is  contradictory,  but  Ritter, 
only  a  few  months  before  filing  his  bill,  made  a  formal  tender 
of  $425,  and  when  Loveland  declined  to  receive  that  sum  as 
the  amount  due,  Ritter  deposited  it  with  the  clerk  of  the 
court  to  be  paid  to  Loveland  upon  his  surrender  of  the  note 
and  cancellation  of  the  mortgage,  and  took  a  certificate  of  the 
clerk  to  that  effect,  which  was  read  upon  the  hearing.  We 
consider  this  very  deliberate  statement  by  Ritter  of  the  amount 
legally  due,  as  stronger  upon  that  point  than  any  other  proof 
in  the  case,  and  the  court  should  have  pronounced  a  decree 
for  that  sum. 

Decree  reversed. 
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Sarah  J.  Preston  et  ah 
v. 
SaxAIuel  P.  Hodgen. 

1.  Mortgages — of.  the  rights  of  the  several  holders  of  a  series  of  notes,  matu- 
ring ai  different  times,  and  secured  by  the  same  mortgage.  Where  a  mortgage  is 
given  to  secure  several  notes,  maturing  at  different  times,  which  are  assigned 
to  different  persons — upon  a  foreclosure  of  the  mortgage  in  favor  of  the  holder  of 
the  note  first  maturing,  the  holder  of  the  note  last  maturing,  may  redeem  from 
the  sale  under  such  foreclosure,  and  by  such  redemption,  will  become  invested 
with  the  right  to  have  the  premises  again  sold,  not  only  for  the  satisfaction  of 
his  own  note  which  he  held  by  assignment,  but  also  to  reimburse  him  for  thf» 
amount  paid  by  him  to  redeem  from  the  first  foreclosure  and  interest  thereon. 

2.  The  right  of  the  successive  holders  of  a  series  of  notes,  maturing  at 
different  times,  and  secured  by  the  same  mortgage,  to  redeem  from  a  foreclo- 
sure and  sale,  in  favor  of  the  holder  of  the  note  first  maturing,  is  the  same  as 
that  of  a  separate  junior  incumbrancer,  to  redeem  from  a  foreclosure  of  a  prior 
mortgage. 

3.  Master  in  chancery — of  the  report  of — when  not  admissible  in.  evidence.  In 
the  absence  of  any  order  of  reference  to  the  master,  of  record,  to  hear  and 
report  the  evidence,  his  report  would  be  unauthorized,  and  inadmissible  in  evi- 
dence to  support  the  decree. 

4.  But,  if  it  appeared  from  the  language  of  the  decree,  that  the  court  acted 
upon  the  report  of  the  master,  it  might  be  inferred  that  an  order  of  reference 
had  been  made. 

5.  Minor  heirs — decree — materia)  facts.  Where  minor  heirs  are  made  parties 
defendant  to  a  bill  to  foreclose,  the  decree  must  show  that  the  mateiial  allega- 
tions of  the  bill  were  proved,  or  the  decree  will  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Messrs.  Greene  &  Littler,  for  the  plaintiffs  in  error. 

Mr.  Milton  Hay,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  defendant  in  error  in 
the  Logan  Circuit  Court,  against  plaintiffs  in  error  and  a 
number  of  other  persons.  The  bill  alleges  that  Enoch  Preston 
and  James  Maltby  purchased  of  James  Primm  several  tracts 
of  land  in  Logan  county,  for  which  they  agreed  to  pay  him 
$6,000 ;  that  to  secure  the  purchase  money,  they,  at  the  same 
time,  executed  three  promissory  notes,  payable  to  him,  falling 
due  on  different  dates,  all  bearing  interest  at  the  rate  of  ten 
per  cent,  per  annum,  and,  at  the  same  time,  executed  a  mort- 
gage on  the  lands  conveyed,  as  a  further  security  for  the 
payment  of  the  purchase  money ;  that  in  executing  the 
mortgage,  by  mistake,  one  of  the  tracts  was  mis-described. 

It  is  further  alleged,  that  Primm  transferred  the  note  first 
falling  due,  to  one  John  F.  Smith,  before  its  maturity  ;  that 
Smith  subsequently,  assigned  it  to  Ousley,  who  afterwards 
instituted  proceedings  against  Primm,  Maltby  and  Preston, 
and  others,  to  foreclose  the  mortgage  for  the  payment  of  the 
note,  and  obtained  a  decree,  under  which  the  premises  were 
sold  on  the  11th  day  of  December,  1863,  and  purchased  by 
Ousley. 

The  note  which  next  became  due,  was  assigned  by  Primm 
to  J.  T.  Dowdall  &  Co.,  and  they,  on  the  20th  of  March, 
1865,  assigned  the  same  to  defendant  in  error ;  that  before 
this  suit  was  commenced,  Primm  assigned  the  last  of  the  three 
notes  to  defendant  in  error ;  that  he,  before  the  expiration  of 
the  time  allowed  for  redemption  of  the  lands  from  the  mas- 
ter's sale,  redeemed  the  same  ;  that,  in  executing  the  mortgage, 
a  mistake  was  made  in  describing;  the  third  note  last  falling: 
due,  by  describing  it  as  payable  on  the  11th  day  of  March, 

1862,  when  it  fell  due,  in  fact,  on  the   corresponding  clay  in 

1863.  It  is  claimed  by  defendant  in  error,  in  his  bill,  that  he 
has  thus  become  entitled  to  the  whole  amount  of  the  purchase 
money  secured  by  the  mortgage  on  the  land,  with  the  costs 
and  interest  necessarily  paid  to  redeem  from  Ousley 's  sale ; 
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that  the  makers  have  paid  no  part  of  the  notes ;  that  the 
mortgagors  had  failed  to  pay  taxes  on  the  mortgaged  premi- 
ses ;  that  Primm  and  defendant  in  error  had  paid  $i00  for 
such  taxes,  which,  it  is  claimed,  should  be  added  to  the  money 
due  under  the  mortgage  ;  that  Maltby  and  Preston  had  died, 
leaving  widows  and  heirs,  who  are  made  parties  defendant  to 
the  bill. 

The  bill  alleges  that  a  large  number  of  persons  claim  to 
have  interests  in,  or  liens  upon,  the  premises ;  but  charges 
that  if  they  have  such,  they  are  junior  to  that  of  defendant  in 
error,  and  they  are  made  defendants  to  the  bill.  It  contains  a 
prayer  for  process ;  that  a  guardian  ad  litem  be  appointed  for 
the  minor  defendants  ;  that  an  account  be  taken  of  the  amount 
due  on  the  notes  and  mortgage,  and  money  paid  on  the 
redemption  and  for  taxes,  and  that  defendants  pay  the  same, 
or  the  property  be  sold  to  satisfy  the  same,  and  for  general 
relief. 

A  guardian  ad  litem  was  appointed,  and  answered  for  the 
minor  defendants.  After  making  publication  against  non- 
resident defendants  and  procuring  service  upon  the  residents, 
the  bill  was  taken  pro  confesso  as  to  the  adult  defendants  who 
had  failed  to  answer  the  bill.  The  master  in  chancery  pro- 
ceeded to  take  proofs,  and  afterwards  submitted  a  report  of 
the  evidence  heard  by  him.  A  hearing  was  had,  and  the 
court  below  rendered  a  decree  granting  the  relief  sought,  and 
ordering  that,  in  default  of  the  payment  of  the  money  found 
to  be  due,  the  premises  should  be  sold  by  the  master  in  chan- 
cery. To  reverse  that  decree  this  writ  of  error  is  prosecuted 
and  various  errors  are  assigned. 

It  is  insisted  that  the  court  erred  in  rendering  a  second 
decree  of  foreclosure ;  that  the  mortgage  was  foreclosed  by 
Ousley  on  the  first  note,  and  that  became  a  bar  to  this  pro- 
ceeding. There  is  no  force  in  this  objection.  It  is  true  that 
a  bill  was  filed,  a  decree  was  rendered,  and  the  premises  were 
sold  for  its  satisfaction,  but  it  is  equally  true  that  defendant  in 
error,  who  was  an  assignee  of  the  mortgage,  to  secure  the 
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second  note,  redeemed  from  that  sale.  He,  by  that  act,  either 
destroyed  the  effect  of  that  sale,  or  he  became  invested  with 
all  of  the  rights  Ousley  held  by  virtue  of  the  sale,  and  thereby 
became  entitled  to  a  master's  deed  for  the  premises.  Had  the 
mortgagors  redeemed  instead  of  defendant  in  error,  no  one 
would  contend  that  there  was  a  foreclosure,  or  that  the  pro- 
ceeding then  had  could  be  relied  upon  to  bar  a  foreclosure 
on  the  two  notes  last  falling  due.  And  when  it  is  remem- 
bered that  defendant  in  error  was  the  assignee  of  the  second 
note,  it  is  perfectly  apparent  that  he  had  a  legal  right  to 
redeem  for  the  purpose  of  protecting  and  rendering  available 
the  mortgage  to  secure  his  debt.  And  having  exercised  that 
right,  the  law  is  well  settled  that  he  thereby  cancelled  the 
sale,  mid  virtually  became  the  assignee  of  the  lien  on  the 
land  to  secure  the  first  note. 

Had  there  been  two  separate  mortgages  to  secure  the  first 
and  second  notes,  one  to  Ousley  and  the  other  to  defendant 
in  error,  and  the  former  had  foreclosed  and  the  latter  had 
redeemed  in  the  manner  which  he  did,  it  is  perfectly  obvious 
that  such  a  redemption  would  have  destroyed  the  effect  of 
the  sale,  and  he  would  have  succeded  to  Ousley's  rights  as 
effectually  as  if  he  had  assigned  his  prior  mortgage  to  defen- 
dant in  error.  And  as  the  assignment  of  each  note  opera- 
ted as  an  assignment  pro  tanto  of  the  mortgage,  and  by 
each  asssignment  it,  in  effect,  became  so  many  separate  mort- 
gages to  secure  the  several  notes  in  the  order  of  their 
maturity,  this  redemption  produced  the  same  effect  as  the 
decree  of  foreclosure  had  been  on  such  a  separate  mortgage. 
And,  in  foreclosing,  defendant  in  error  is  entitled  to  have 
taken  into  the  account  the  sum  of  money  which  he  necessarily 
paid  to  redeem,  with  its  accruing  legal  interest. 

It  is  also  urged  that  the  record  does  not  contain  evidence 
which  is  sufficient  to  sustain  the  decree.  We  fail  to  find  any 
order  in  the  record  referring  the  case  to  the  master  to  hear 
and  report  the  evidence,  but  what  purports  to  be  a  report  of 
that  officer,  is  copied  in  the  transcript  before  us.     He  had  no 
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authority,  on  his  own  motion,  to  hear  and  report  the  testi- 
mony. He  derives  his  authority  to  do  so  alone  by  an  order 
of  the  court.  Had  the  report  been  embodied  in,  or  referred 
to  in  the  decree,  as  properly  before  the  court,  it  may  be  that 
it  mio-lit  be  inferred  that  an  order  of  reference  had  been 
made  and  had  not  been  recorded.  But  in  this  case,  the  decree 
states  that  the  hearing  was  had  on  the  bill,  the  notes  and 
mortgage  riled  in  the  case,  the  answer  of  the  guardian  ad 
litem,  and  the  default  of  the  adult  defendants,  from  which  the 
court  finds  the  facts  stated  in  the  decree.  From  this  state- 
ment of  the  decree  it  appears  that  the  master's  report  was  not 
considered  by  the  court,  as  the  decree  states  the  facts  were 
found  from  the  bill,  notes,  mortgage  and  orders  pro  confesso. 
We  are,  therefore,  unable  to  consider  the  master's  report  as 
evidence  in  the  case. 

Again,  the  evidence  referred  to  by  the  decree  does  not,  as 
against  the  minor  heirs,  prove  the  material  facts  alleged  in 
the  bill.  The  notes  and  mortgage  do  not  prove  the  mistake, 
the  redemption,  or  the  payment  of  taxes  by  defendant  in  error. 
These  were  material  facts,  that  must  be  proved  before  the 
relief  could  be  rightfully  granted  against  the  minor  defen- 
dants. When  the  court  in  the  decree,  refers  to  the  evidence 
upon  which  the  facts  are  found,  and  it  fails  to  support  the 
finding,  this  court  will  review  the  finding  and  reverse  the 
decree.  If,  however,  the  court  simply  states  in  the  decree 
that  proofs  were  heard,  and  then  finds  the  facts,  we  would 
presuire,  in  support  of  the  action  of  the  court  below,  that  the 
evidence  was  sufficient,  unless  it  appeared  in  the  record,  and 
failed  to  prove  the  facts  found  by  the  court ;  and  as  the  evi- 
dence acted  upon  by  the  court  does  not  prove  the  allegations 
in  the  bill  in  reference  to  the  mistake,  the  redemption  and  the 
payment  of  the  taxes,  and  as  the  court  has  rendered  a  decree 
granting  the  relief,  as  though  they  had  been  proved,  the  court 
committed  an  error,  for  which  the  decree  must  be  reversed. 

As  to  the  adult  defendants,  proof  was  not  necessary  to  sup- 
port a  decree  against   them.     When  the  bill  was  taken   as 
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confessed  as  to  them,  they  thereby  admitted  its  truth,  and  it 
was  discretionary  with  the  court  trying  the  cause  whether  it 
would  hear  evidence  in  support  of  the  allegations  of  the  bill. 
But  the  uniform  and  long  established  practice  in  this  State, 
requires  proof  to  be  made  in  all  cases  where  minors  are  parties 
defendant  to  a  bill  in  chancery.  In  this  case,  there  is  an 
absence  of  such  proof. 

It  is  again  urged  that  the  decree  is  against  a  portion  of  the 
defendants  who  are  not  properly  before  the  court.  We  have 
not  examined  the  record  to  see  whether  the  objection  is  sus- 
tained, as  the  court  below  can  readily  determine  that  fact  on 
another  hearing  of  the  case.  If  tne  objection  is  well  taken, 
it  will  appear  from  the  sheriff's  returns  and  the  orders  of  pub- 
lication. But  for  the  errors  indicated,  the  decree  is  reversed 
and  the  cause  remanded. 

Decree  reversed. 


The  City  of  Champaign 

v. 

Elias  C.  Patterson. 


1.  Admitting  improper  evidence — obviated  by  instructions.  Although  improper 
evidence  may  be  admitted  upon  the  trial,  yet,  if  its  effect  is  so  far  restrained  by 
the  instructions  to  the  jury,  that  it  could  not  affect  the  verdict,  the  judgment 
will  not  be  reversed  because  of  its  admission. 

2.  Evidence — admissibility.  In  an  action  against  a  city,  for  damages,  result- 
ing from  a  defective  sidewalk  and  street  crossing,  it  is  competent  for  the  plaintiff 
to  give  in  evidence  an  ordinance  of  the  city,  which  shows  that  the  city  had  .taken 
under  its  cognizance  and  control  these  structures,  as  thereby  the  duty  would 
devolve  upon  the  city  to  keep  them  in  repair. 

3.  Municipal  corporations — keeping  sidewalks  and  street  crossings  in  repair. 
Where  it  appears  from  a  city  ordinance,  prescribing  the  duties  of  the  street 
supervisor  of  the  city,  in  regard  to  keeping  sidewalks  and  street  crossings  in 
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repair,  that  they  had  taken  such  structures  under  their  cognizance  and  control — 
the  neglect  on  the  part  of  such  official  to  exercise  such  power,  so  given  him  by 
the  ordinance,  will  make  the  city  liable  for  any  damage  resulting  from  such 
omission  of  duty. 

4.  A  person  has  a  right  to  use  the  usual  street  crossings  in  a  city,  though  it 
be  a  covering  for  a  drain,  if  the  inhabitants  of  the  city  and  others  used  it  for  a 
crossing;  and  if  he  receives  injuries  by  reason  of  its  unsafe  condition,  which 
the  street  supervisor  was  authorized  by  city  ordinance  to  obviate,  but  did  not, 
the  city  must  respond  in  damages. 

5.  In  an  action  against  a  city  to  recover  damages  for  injuries  alleged  to  have 
resulted  from  a  defective  sidewalk  or  street  crossing,  in  the  city,  it  was  held,  to 
be  incompetent  for  the  defendant  to  give  evidence  of  the  manner  in  which  other 
cities  and  towns  of  similar  size  and  character,  in  the  immediate  section  of  coun- 
try, constructed  their  walks  and  crossings,  for  their  neglect  would  neither  be 
excuse  nor  justification  for  the  particular  neglect  out  of  which  the  alleged 
cause  of  action  arose. 


Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  S.  Lothrop,  for  the  plaintiff  in  error. 

Messrs.  Coler  &  Smith,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Champaign 
Circuit  Court  by  Elias  C.  Patterson,  against  the  city  of  Cham- 
paign, to  recover  damages  for  an  injury  alleged  to  have  been 
received  by  the  plaintiff  by  reason  of  a  defective  sidewalk. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  twenty -two  hundred  and  fifty  dollars.  A  motion  for  a  new 
trial  was  made  by  the  defendant  which,  was  overruled,  and 
judgment  entered  on  the  verdict. 

To  reverse  this  judgment  the  defendant  brings  the  record 
here  by  writ  of  error,  assigning  thereon  various  errors. 
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The  declaration  alleges  a  duty  imposed  upon  the  city 
authorities,  by  law,  to  keep  the  sidewalk  in  a  safe  condition 
for  pedestrians,  and  to  attach  and  connect  the  sidewalk  with 
the  street  crossing,  at  a  safe  and  secure  place,  and  in  a  safe 
and  secure  manner.  The  averment  is  that  the  defendant  did 
not  regard  this  duty,  but,  on  the  contrary,  constructed  the 
sidewalk  in  a  dangerous  place,  and  in  an  insecure  and  unsafe 
manner,  and  permitted  the  sidewalk  and  street  crossing  to 
become  full  of  holes  and  "irregularities,"  and  uneven  in 
width  and  hight,  and  at  a  great  and  dangerous  elevation  from 
the  ground,  and  permitted  it  to  be  otherwise  in  a  dangerous 
and  unsafe  condition,  of  all  which  the  city  authorities  had 
notice. 

Much  testimony  was  heard  upon  the  trial,  and  in  some 
degree  conflicting.  Not  having  been  favored  with  a  diagram 
of  the  precise  locality  of  the  accident,  determining  from  the 
evidence  alone,  unaided  by  a  diagram,  we  are  of  opinion  with 
the  jury,  the  sidewalk  in  question  would  be  dangerous  to  a 
pedestrian  in  the  night,  and  it  was  in  the  night  the  plaintiff 
was  passing  over  it. 

Some  objections  were  made  by  the  defendant  below  on  the 
trial,  and  saved  by  exceptions,  which  we  will  notice. 

It  was  objected  that  the  court  should  not  permit  evidence 
of  the  manner  in  which  other  street  crossings  distant  from  the 
place  in  controversy,  in  the  same  city,  were  constructed  and 
kept  in  repair. 

The  principal  controversy  was,  whether  this  particular  cross- 
ing was  or  not,  a  public  crossing.  It  appears  the  crossing, 
so  called,  was,  in  fact,  the  plank  covering  of  a  drain  which 
did  not  connect,  by  a  direct  line,  with  the  sidewalk.  The 
evidence  was  introduced  to  show  that  other  public  crossings 
were  of  the  saine  character,  the  coverings  of  drains  or  sewers. 
This  was  the  sole  object  of  the  testimony,  and  its  effect 
was  restrained  by  the  court  by  this  instruction  given  on  behalf 
of  the  plaintiff: 
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"  The  court  instructs  the  jury  that,  in  order  to  constitute  the 
walk  across  the  street,  at  the  place  where  it  is  alleged  the 
injury  occurred,  a  public  street  crossing,  it  is  not  necessary 
that  there  should  be  a  record  of  it,  nor  is  it  necessary  that  it 
should  have  been  publicly  declared  a  street  crossing  by  the 
defendant,  or  by  the  officers  of  the  city  of  Champaign.  But, 
if  the  jury  shall  find  from  the  evidence  that  the  crossing  in 
controversy  is,  or  was  constructed  in  the  same  manner  as  other 
public  street  crossings,  and  at  the  crossing  of  a  street  in  the 
same  way  as  other  public  street  crossings  in  the  immediate 
vicinity  of  the  one  in  controversy,  and  that  the  crossing  was 
attached  to  the  sidewalk,  and  with  approaches  from  the  side- 
walk, if  built  by  the  city  or  its  officers,  and  that  such  crossing 
was  so  connected  with  the  sidewalk  as  to  induce  the  public, 
and  especially  the  plaintiff,  to  believe,  in  the  exercise  of 
ordinary  judgment,  that  it  was  a  public  crossing,  then  all 
these  things,  if  shown  by  the  evidence,  may  be  taken  into 
consideration  by  the  jury  in  determining  whether  it  was  a 
public  street  crossing  or  not." 

The  attention  of  the  jury,  in  several  of  the  instructions 
given,  was  strictly  confined  to  the  condition  of  this  sidewalk, 
and  how  the  testimony  in  regard  to  the  construction  and  con- 
dition of  others  could  have  misled  them,  we  do  not  perceive. 
The  admission  of  the  evidence,  under  the  instructions  given, 
could  not  have  changed  the  verdict. 

Another  objection  was  made  against  the  admission  in  evi- 
dence of  section  30, of  the  ordinance  in  relation  to  the  city 
officers  of  the  city  of  Champaign,  passed  June  16,  1860.  This 
section  prescribes  the  duties  of  the  city  supervisor  as  to  streets 
and  alleys,  and  authorizes  him  to  make  all  necessary  repairs 
thereof.  It  provides,  however,  that  no  improvement  or  repai  rs, 
except  such  repairs  as  may  be  actually  necessary,  shall  be 
made  without  the  order  of  the  city  council ;  and  it  requires 
him,  without  delay,  to  cause  all  breaks  in  any  planked  street 
or  alley,  bridge,  culvert,  apron,  or  street  crossing,  or  other 
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insecure  and  unsafe  place,  to  be  repaired,  and  report  the 
cost  thereof  to  the  city  council  for  allowance,  but  when  the 
probable  cost  of  any  such  repairs  should  exceed  twenty-five 
dollars,  then  it  should  be  made  with  the  concurrence  of  the 
mayor,  or  of  the  committee  on  streets  and  alleys.  He  is  also 
required,  as  early  as  practicable  in  the  spring  of  each  year, 
under  the  direction  of  the  mayor  or  committee  on  streets  and 
alleys,  to  cause  the  streets  and  alleys,  when  needed,  to  be 
cleansed,  etc.,  and  is  required  from  time  to  time  to  examine  into 
the  condition  of  the  streets  and  alleys,  and  bridges,  culverts, 
cross  walks  and  sidewalks,  and  report  the  same  to  the  city 
council,  and  recommend  such  improvements  or  repairs  as  he 
may  deem  necessary. 

The  objection  to  the  introduction  of  this  portion  of  the 
ordinance  was,  that  it  proved  nothing,  and  tended  to  mislead 
the  jury.  We  cannot  see  it  in  that  light.  It  was  proper 
evidence  to  show  that  the  city  had  taken  under  their  cogni- 
zance and  control  these  structures,  and  if  the  defects 
complained  of  could  be  remedied  by  the  outlay  of  twenty- 
five  dollars,  which  was  a  matter  of  proof,  then  the  failure  to 
expend  this  money  in  making  the  repairs  would  constitute 
neglect  by  this  officer  of  the  city. 

The  defendant,  on  the  trial,  offered  to  the  jury  evidence  of 
the  manner  in  which  other  cities  and  towns  of  similar  size, 
character  and  circumstances  of  the  defendant  city,  and  in  the 
same  section  of  country,  constructed  their  sidewalks  and 
street  crossings,  which  the  court  refused  to  admit,  and  this  is 
assigned  as  error.  This  evidence  was  properly  refused,  on  the 
principle  that  the  condition  of  like  structures  in  other  towns 
and  cities  is  no  criterion  for  the  defendant.  If  other  towns 
and  cities  choose  to  suffer  such  public  necessities  to  be  in  an 
unsafe  and  dangerous  condition,  their  negligence  is  no  excuse 
or  justification  for  the  defendant.  The  city  authorities  of 
Champaign  are  to  do  their  whole  duty  in  the  premises  as  pre- 
scribed by  law,  with  no  reference  to  what  may  be  done  or  left 
undone  by  the  authorities  of  other  cities.  Besides,  the 
5 — 50th  III. 
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introduction  of  such  evidence  would  have  raised  a  side  issue 
foreign  to  the  case  on  trial.  The  only  question  before  the 
jury  was  negligence  in  the  defendant,  as  to  this  particular 
sidewalk  and  cross  walk,  and  the  evidence  was  properly  con- 
fined to  that.  The  case  referred  to  by  plaintiff  in  error,  in  6 
Cushing,  524,  Raymond  v.  Lowell,  where  similar  evidence 
was  received,  does  not  seem  to  us  to  be  founded  on  correct 
principles,  and  we  cannot  follow  it.  The  case  in  33  Maine, 
460,  Church  v.  Cherryfield,  is  reported  so  meagerly  and  so  bar- 
ren of  facts  that  it  is  not  easily  appreciated.  It  seems  to  be 
a  mere  head-note  to  a  case  which,  for  some  reason,  has  been 
omitted  by  the  reporter  But  the  note,  as  given,  does  not 
sustain  the  plaintiff  in  error  in  his  position  that  the  evidence 
should  have  been  admitted.  We  are  very  clear  that  it  was, 
for  the  reasons  we  have  given,  properly  rejected. 

The  plaintiff  in  error  complains  that  the  verdict  is  against 
the  evidence. 

On  this  point  we  are  remitted  to  the  numerous  decisions  of 
this  court,  in  which  it  has  been  held,  where  the  evidence  is 
conflicting,  we  will  not  interfere  to  disturb  the  finding  of  the 
jury.  Unless  it  greatly  preponderates  against  the  finding, 
the  verdict  must  stand.  Such  is  not  the  character  of  this  evi- 
dence. It  is  as  favorable  to  the  plaintiff's  claim  as  it  is  to  the 
defense.  There  is  evidence  sufficient  to  justify  the  finding, 
though  on  the  whole  evidence  the  jury  might,  perhaps,  have 
found  the  other  way.  As  the  verdict  is  not  excessive,  con- 
sidering the  injury  received,  we  do  not  see  what  benefit  could 
result  by  setting  it  aside.  We  see  no  reason  in  law  why  it 
should  be  set  aside.  The  defendant  in  error  had  a  right  to 
use  this  sidewalk,  and  the  usual  crossing,  though  it  was  the 
covering  of  a  drain,  if  the  inhabitants  of  the  city  and  others 
used  it  for  a  crossing.  It  was  a  dangerous  place  in  the  night. 
It  could  have  been  put  in  a  safe  condition  by  the  expenditure 
of  a  small  sum  of  money,  which  was  at  the  control  of  the 
supervisor.  He  knew  of  it,  and  failed  to  remedy  the  defect, 
and  for  his  neglect  the  city  must  respond. 
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It  is  also  objected,  that  some  of  the  instructions  given  for 
the  plaintiff  below  were  erroneous,  and  some  refused  as  asked 
by  the  defendant. 

There  were  eleven  instructions  asked  by  the  plaintiff,  and 
twenty-nine  by  the  defendant.  We  have  examined  them  all, 
and  though  some  of  both  sides  may  be  open  to  technical 
objections,  we  think  the  court  disposed  of  them  properly, 
and  that  they  laid  down  the  law  correctly  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Francis  J.  Mulberry. 

v. 

Jeremiah  Mulberry  et  al. 

Will — -of  a  limited  estate,  as  distinguished  from  an  estate  of  inheritance.  Where 
a  testator  devised  land  to  his  wife,  "  to  hold  and  dispose  of  the  same  as  she  may 
see  proper  during  her  widowhood,"  the  devisee  will  not  take  an  estate  of  inheri- 
tance which  will  pass  to  her  heirs,  the  language  of  the  devise  clearly  limiting  the 
extent  of  her  interest. 

"Writ  or  Error  to  the  Circuit  Court  of  Greene  county; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  case  was  brought  to  this  court  by  stipulation,  and  upon 
an  agreed  statement  of  the  facts.  It  was  a  petition  for  parti- 
tion, filed  in  the  court  below  by  the  heirs  at  law  of  James 
Mulberry,  who  died  testate.  Among  other  devises,  he  devised 
to  his  wife  J^ancy,  who  survived  him,  certain  real  estate  which 
is  sought  to  be  divided — "  to  hold  and  dispose  of  the  same  as 


68  Mulberry  v.  Mulberry  et  al.  [Jan.  T., 

Statement  of  the  case.     Opinion  of  the  Court. 

she  may  see  proper  during  her  widowhood."  Nancy  was  the 
second  wife  of  the  devisor,  and  Francis  J.,  the  plaintiff  in 
error,  the  sole  heir  at  law  of  Nancy,  by  the  second  marriage, 
the  other  parties  in  interest  being  the  children  of  the  devisor 
by  a  former  marriage. 

Nancy  died  unmarried,  and  the  widow  of  the  devisor.  The 
only  question  presented  by  the  record  is,  whether  Francis  J. 
Mulberry,  as  the  sole  surviving  heir  of  Nancy,  took  the  estate 
so  devised  as  an  estate  of  inheritance  in  fee  simple,  or  whether 
Nancy  took  only  a  limited  estate,  which  terminated  with  her 
widowhood,  or  at  her  death.  The  court  below  held  that  the 
devisee,  Nancy,  did  not  take  an  estate  of  inheritance  which 
could  pass  to  her  heirs  at  law;  and  whether  that  ruling  is  cor- 
rect, is  the  only  question  presented  in  this  case. 

Messrs.  Woodson  &  Withers  and  Mr.  James  W.  English, 
for  the  plaintiff  in  error. 

Mr.  H.  Case,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

The  only  question  presented  by  this  record,  is,  whether 
Nancy  Mulberry  took  an  estate  of  inheritance  in  the  realty, 
under  her  husband's  will.  It  is  very  clear  she  did  not.  The 
will  devises  the  land  to  her,  "  to  hold  and  dispose  of  the  same 
as  she  may  see  proper  during  her  widowhood."  This  lan- 
guage clearly  limits  the  extent  of  her  interest.  It  is  like  the 
case  of  Boyd  v.  Strahan,  36  111.  358,  and  especially  like 
Bradley  v.  Westcott,  13  Yesey,  450,  cited  in  that  case. 

Decree  affirmed. 
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The  President  and  Board  of  Trustees 
of  the  Town  of  Mt.  Carmel 
v. 
The  County  of  Wabash. 


1.  Licenses — power  of  the  Trustees  of  Mt.  Carmel  in  respect  thereto.  Under 
the  act  of  1835,  incorporating  the  town  of  Mt.  Carmel,  the  power  was  conferred 
upon  the  municipal  authorities  to  grant  licenses  to  groceries, 

2.  But,  if  that  were  not  so,  that  power  was  conferred  by  the  act  of  1845, 
entitled  "  Licenses," — which,  in  giving  to  incorporated  towns  the  exclusive 
privilege  of  granting  licenses  to  groceries,  has  reference  as  well  to  towns  acting 
under  special  charters,  as  to  those  organized  under  the  general  law. 

3.  Money  arising  from  licenses — to  whom  it  belongs.  Since  the  act  of  Febru- 
ary 10,  1849,  in  relation  to  the  incorporation  of  towns  and  cities,  all  such 
municipal  corporations  have  the  right  to  retain  and  appropriate  to  their  own  pur- 
poses, all  moneys  arising  from  the  granting  of  licenses  to  sell  liquor,  and  it  is  no 
longer  required  to  be  paid  into  the  county  treasury,  as  provided  by  the  14th  sec- 
tion of  the  chapter  of  the  revised  statutes,  entitled  "Licenses." 

4.  Power  to  grant  licenses — by  what  loords  conferred.  The  power  given  to  a 
municipal  corporation  either  to  "tax"  or  to  "restrain"  the  sale  of  liquor, 
includes  the  power  to  grant  licenses  therefor. 

5.  Vested  rights — municipal  corporations* — of  their  grants  of  power.  The 
powers  granted  to  municipal  corporations,  are  not  vested  rights,  but  are  wholly 
under  the  law  making  power  of  the  State,  and  their  charters  may  be  amended, 
changed  or  repealed,  at  the  legislative  will. 


Writ  of  Error  to  the  Circuit  Court  of  Wabash  county; 
the  Hon.  S.  S.  Marshall,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Messrs.  Tanner  &  Casey,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court* 

This  was  an  action  of  assumpsit,  brought  by  Wabash  county, 
in  the  circuit  court,  against  the  Trustees  of  the  Town  of  Mt. 
Carmel,  to  recover  moneys  received  by  them  for  licenses 
which  they  had  granted  to  various  persons  to  sell  spirituous 
liquors.  A  trial  was  had  by  the  court,  the  parties  having 
waived  a  jury  by  consent.  The  court  below  found  the  issues 
in  favor  of  the  county,  and  rendered  a  judgment  against  the 
trustees  for  $412,  and  the  costs  ;  and  to  reverse  that  judgment 
this  writ  of  error  is  prosecuted,  and  errors  assigned  upon  the 
record. 

We  find  in  the  record  this  stipulation : 

"  It  is  hereby  agreed  by  the  parties  to  this  suit,  that  the 
facts  proven  upon  the  trial  are  as  follows,  that  is  to  say  :  The 
defendants,  under  and  by  virtue  of  the  sixth  section  of  an 
•Act  to  Incorporate  Mount  Carmel,  in  Wafcash  county,' 
approved  January  31,  1835,  and  ordinances  passed  in  pursu- 
ance thereof,  and  for  the  purposes  in  said  section  specified, 
issued  licenses  to  divers  persons  in  said  town  to  keep  gro- 
ceries for  the  sale  of  spirituous  liquors  by  a  less  quantity  than 
one  gallon  ;  for  which  licenses  the  defendants  received  before 
the  commencement  of  this  suit,  the  sum  of  four  hundred  and 
twelve  dollars,  which  they  refused  to  pay  into  the  county 
treasury  of  the  county  of  Wabash. 

"  It  is  further  agreed  by  the  parties  to  this  suit,  that  all  spe- 
cial matters  of  defense,  shall  be  considered  to  have  been 
introduced,  on  the  trial,  under  the  general  issue,  by  agree- 
ment, and  that  this  agreement  shall  be  filed  in  this  cause,  and 
be  taken  and  considered  a  part  of  the  record  hereof. 

"  It  is  further  agreed  that  this  case  shall  be  submitted  to 
the  Supreme  Court  upon  the  facts  herein  stated. 

"  It  is  further  agreed  by  the  parties  to  this  suit,  that  the 
defendants  shall  pay  all  costs  made  in  the  Supreme  Court 
upon  affirmance  or  reversal  of  the  judgment  rendered  herein." 
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The  provision  of  the  charter  under  which  plaintiffs  in  error 
acted,  and  received  the  money,  is  the  sixth  section ;  and  the 
act  was  adopted  at  the  session  of  1835,  and  is  this  : 

"  That  the  said  Trustees  shall  have  power  to  levy  and  collect 
a  tax  of  not  exceeding  one  per  cent,  on  lots,  exclusive  of 
improvements,  and  personal  property  in  said  town  according  to 
valuation,  to  tax  public  shows,  and  houses  of  public  entertain- 
ment, taverns,  groceries  and  stores,  for  the  purpose  of  making 
and  improving  its  streets  and  keeping  them  in  repair,"  &c. 

The  authority  of  the  trustees  to  tax  groceries  is  full  and 
explicit,  and  the  tax  thus  raised  is  required  to  be  expended  by 
them  for  specified  purposes  enumerated  in  the  act.  And  we 
are  inclined  to  hold  that,  from  the  connection  in  which  this 
language  appears,  it  may  be  construed  to  authorize  them 
to  grant  licenses.  To  tax  a  grocery  by  valuing  and  listing  its 
property  was  already  provided  for  in  the  first  clause  of  the 
section,  as  a  house  and  its  contents  are  real  and  personal  pro- 
perty. 

If  such  a  power  is  not  given  by  this  section,  it  is  conferred 
by  the  14th  section  of  chapter  64,  of  the  Revised  Statutes, 
entitled  "  Licenses."  That  section  is  this  :  "  The  president 
and  trustees  of  incorporated  towns  shall  have  the  exclusive 
privilege  of  granting  licenses  to  groceries  within  their  incor- 
porated limits  ;  and  all  sums  of  money  which  may  be  received 
for  licenses  granted  as  aforesaid,  shall  be  paid  into  the  county 
treasury."  This  section  is  explicit,  both  as  to  the  power  to 
grant  licenses  and  as  to  the  disposition  of  the  money  when 
received  for  the  same.  And  plaintiff  in  error  was  an  incor- 
porated town,  and  is  manifestly  embraced  within  its  provisions. 
The  language  is  broad  enough  to  embrace  all  incorporated 
towns.  It  is,  however,  urged  that  this  section  only  applies  to 
towns  incorporated  under  the  general  law,  and  not  to  towns 
incorporated  by  special  charter.  An  examination  of  the 
language  employed  convinces  us  that  it  will  not  bear  that 
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construction.  The  language  is  sufficiently  comprehensive  to 
embrace  all  incorporated  towns,  whether  acting  under  the 
general  or  a  special  law.  And  no  reason  is  suggested,  nor  do 
we  perceive  any,  why  one  character  of  towns  should  be 
included  and  another  excluded.  The  language  applies  equally 
to  both. 

Such  a  grant  is  not  a  vested  right,  but  all  municipal  corpo- 
rations are  wholly  under  the  law  making  power  of  the  State, 
and  their  charters  may  be  amended,  changed  or  repealed  at 
the  legislative  will.  The  power  to  license  groceries,  which 
was  conferred  by  the  charter  of  plaintiff  in  error,  was  recog- 
nized by  the  act  of  1845,  but  the  money  arising  therefrom  was 
directed  to  be  applied  to  a  different  purpose,  and  this  is  still 
the  case,  unless  it  has  been  altered  by  subsequent  legislation. 

By  the  4th  section  of  the  act  of  the  10th  of  February,  1849, 
(Gross'  2d  Ed.  Statutes,  100,)  it  is  directed  that  the  corporate 
authorities  of  all  towns  and  cities  incorporated  under  chapter 
25,  entitled  "Corporations,"  of  the  revised  code,  or  under  any 
special  act,  shall  have  power  to  pass  all  the  ordinances  and 
by-laws,  and  possess  all  the  powers  authorized  under  the  laws 
and  amendatory  acts  incorporating  either  of  the  cities  of 
Springfield  or  Quincy. 

The  charters  of  these  cities  were  adopted  on  the  third  day 
of  February,  1840,  and  the  provisions  of  each  are  substantially 
the  same. 

The  charter  of  the  city  of  Springfield,  (Sess.  Laws,  1840,) 
article  5,  Section  21,  declares  that  the  city  shall  have  power 
"  to  tax,  restrain  and  suppress  tippling  houses,  dram  shops, 
gaming  houses,  bawdy  and  other  disorderly  houses."  And 
the  34th  section  of  the  same  article  declares  that  the  city 
shall  have  power  "  to  regulate  the  police  of  the  city,  to  impose 
fines,  forfeitures  and  penalties  for  the  breach  of  any  ordinance, 
and  provide  for  the  recovery  and  appropriation  of  such  fines 
and  forfeitures,  and  the  enforcement  of  such  penalties."  The 
language  of  the  2 1st  section  is  comprehensive,  and  confers 
large  powers  over  the  traffic  in  spirituous  liquors.     The  power 
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is  to  tax,  restrain  or  suppress  the  sale  of  liquors;  and  under 
the  power  to  tax,  we  think  it  was  intended  to  confer  the 
power  to  license  tippling  houses  ;  but  if  this  were  not  so, 
the  power  to  restrain,  manifestly  authorizes  the  city  to  grant 
such  licenses.  To  restrain,  the  city  would  be  compelled  to 
adopt  ordinances  for  the  purpose,  and,  by  that  means,  bring 
drinking  houses  under  the  necessity  of  procuring  licenses,  and 
paying  therefor  such  sum  as  might  be  required.  Such  a 
requirement  would  be  a  restraint,  reasonable  and  in  accor- 
dance with  the  restraints  imposed  then  and  now  on  the  traffic; 
and  such  restraint  was  doubtless  in  the  contemplation  of  the 
general  assembly  when  this  charter  was  granted.  It  is,  no 
doubt,  true,  that  the  city  were  empowered  to  resort  to  other 
means  of  restraint — such  as  requiring  such  houses  to  be 
orderly,  and  in  other  respects  to  conform  to  such  ordinances 
as  might  be  adopted  to  properly  restrain  the  business ;  but 
the  fact  that  they  had  other  powers  conferred  for  the  purpose, 
in  nowise  prevented  the  city  from  exercising  the  power  to 
restrain  the  general  free  sale  of  liquor,  by  requiring  that  a 
license  should  be  obtained  before  it  could  be  sold. 

The  power  contained  in  the  34th  section,  to  impose  fines, 
penalties  and  forfeitures,  and  the  collection  and  appropriation 
of  the  same,  would  seem  to  clearly  indicate  the  legislative 
intention  to  give  to  the  city  all  moneys  arising  from  the  exer- 
cise of  the  powers  granted  by  their  charter.  Having  failed 
to  provide  that  the  money  thus  obtained  should  be  paid  into 
the  county  treasury,  or  otherwise  disposed  of,  is  a  strong 
reason  for  concluding  that  it  should  go  into  the  city  treasury, 
and  be  disposed  of  under  the  authority  of  the  city  and  for  its 
use.  The  charter,  in  terms,  authorizes  the  city  to  license  auc- 
tioneers, merchants  and  retailers,  grocers,  taverns,  ordinaries, 
hawkers,  peddlers,  brokers,  pawnbrokers  and  money  changers, 
together  with  a  large  number  of  other  pursuits ;  and  there  is 
nothing  to  indicate  that  the  money  received  from  that  source 
should  be  paid  into  the  count}*  or  State  treasury,  nor  can  it  be 
inferred  that  such  an  application  of  the  fund  was  required. 
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No  other  provision  having  been  made,  all  would  say  that  it 
belonged  to  the  city.  Such  has  been  the  immemorial  usage 
and  custom  in  such  grants  to  municipal  bodies. 

The  act  of  1849.  then,  having  conferred  these  powers  upon 
all  cities  and  towns  in  the  State,  appellants  became  invested 
with  them  as  fully  as  if  expressly  named  in  the  act ;  and  if 
they  became,  under  that  law,  possessed  with  the  power  to 
license  drinking  houses  and  appropriate  the  money  thus 
received,  as  we  have  seen  they  did,  then  the  power  to  thus 
appropriate  the  money  was  repugnant  to  the  14th  section  of 
the  chapter  entitled  "  Licenses,"  and  being  later  in  date,  the 
prior  law  must  yield  to  the  last  expression  of  the  legislative 
will.  Hence  appellants  had  the  right,  not  only  to  grant  the 
licenses,  but  to  appropriate  the  money  received  therefrom  to 
municipal  purposes,  after  the  passage  of  the  law  of  1849  ; 
and  the  money  for  which  this  suit  is  brought  having  been 
received  after  that  date,  there  was  no  right  of  recovery,  and 
the  judgment  of  the  court  below. must  be  reversed. 

Judgment  reversed. 


Michael    Neubrecht 

v. 

Louisa  Santmeyer  et  al. 

1.  Witness — competency — of  a  divorced  wife  in  a  suit  against  her  former  hus- 
band. The  rule  is  well  settled,  that  where  either  husband  or  wife  is  a  party  to 
an  action,  the  other  is  incompetent  as  a  witness,  in  either  civil  or  criminal  pro- 
ceedings; and  the  rule  is  adhered  to  even  after  the  marriage  tie  has  been  dis- 
solved by  a  divorce  for  adultery. 

2.  Administrator — of  the  investiture  of  the  legal  estate.  The  personal  assets 
of  an  estate  become  legally  vested  in  the  administrator,  and  the  heirs  can  not 
maintain  an  action  at  law,  in  their  own  right,  for  any  portion  of  such  personal 
estate,  until  an  order  of  court  for  distribution  has  been  obtained. 
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3.  So,  where  an  administratrix,  in  that  capacity,  loans  money  belonging  to 
the  estate,  to  her  husband,  by  a  subsequent  marriage,  for  the  use  and  benefit 
of  her  children  by  the  former  husband,  until  the  youngest  shall  have  reached 
majority,  such  children  cannot  maintain  an  action  for  the  recovery  of  the  money 
so  loaned,  upon  the  majority  of  the  youngest,  until  after  an  order  of  court  for 
distribution  has  been  obtained ;  until  then  the  legal  estate  vests  in  the  adminis- 
istratrix,  for  the  purposes  of  distribution. 

4.  Same — against  whom  the  action  will  lie.  Upon  an  order  of  court  for  distri- 
bution, the  legal  estate  vests  in  the  children,  and  an  action  will  lie  against  the 
administratrix  for  a  devastavit,  or  they  may  apply  for  an  order  of  court  compelling 
distribution. 

5.  Contracts — of  a  promise  to  a  third  person.  The  promise  of  the  husband 
to  the  administratrix,  to  pay  the  money  to  the  children  upon  the  majority  of  the 
youngest,  is  not  a  promise  made  to  them,  or  either  of  them,  such  as  to  authorize 
a  recovery  in  an  action  instituted  by  them  jointly  or  severally,  against  the  hus- 
band.    The  remedy  is  against  the  administratrix. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  brought  by  heirs  of  Henry  Auer, 
deceased,  against  Michael  Neubrecht,  the  husband  of  the 
widow  of  Auer,  by  a  subsequent  marriage,  to  recover  the  sum 
of  $200,  loaned  to  Neubrecht  by  his  wife,  in  her  capacity  of 
administratrix  of  the  estate  of  Auer,  deceased,  upon  his  pro- 
mise, verbally  made  to  his  wife  as  such  administratrix,  to 
return  the  money  to  the  children  of  her  deceased  husband, 
Henry,  Caroline  and  Louisa,  upon  the  youngest  becoming 
twenty-one  years  of  age. 

Subsequently,  and  before  the  majority  of  the  youngest,  the 
wife  was  divorced  from  Neubrecht. 

After  the  youngest  had  arrived  to  the  age  of  twenty-one  years, 
Caroline  and  Louisa  severally  instituted  suits  against Neubrecht, 
to  recover  their  portion  of  the  money  so  loaned  to  him  by 
their  mother.  The  suits  were  brought  before  a  justice  of  the 
peace,  and  appealed  to  the  circuit  court,  where  a  judgment 
was  rendered  for  the  plaintiffs. 
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The  defendant  appeals  to  this  court,  and  asks  that  the  judg- 
ment of  the  court  below  be  reversed,  and  assigns  various 
errors,  among  them,  the  admission  of  the  evidence  of  Fredrica 
Neubrecht,  the  divorced  wife,  in  behalf  of  the  plaintiffs. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellant. 

Messrs.  Morrill  &  Ripe,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Circuit  Court  of  Hancock  county, 
brought  there  by  appeal  from  a  justice  of  the  peace,  where  a 
judgment  was  recovered  in  favor  of  appellees  against  appel- 
lant, for  $78.65  and  costs.  In  the  circuit  court  the  judgment 
was  for  $80.66,  and  costs. 

To  reverse  this  judgment,  the  record  is  brought  to  this  court 
by  appeal. 

Appellant  makes  several  points,  some  of  which  will  be 
noticed. 

The  first  is,  that  the  divorced  wife  of  the  defendant  was  not 
a  competent  witness  to  charge  him  with  this  debt. 

The  transaction,  such  as  it  was,  occurred  in  1850,  after  the 
marriage  of  the  witness  with  the  defendant,  and  the  facts 
stated  by  her  amounted  to  a  contract  made  with  her  by  her 
husband. 

On  long  established  principles,  the  wife  was  not  a  compe- 
tent witness,  as  this  court  held  in  Waddams  v.  Humphrey  et 
al.  22  111.  661.  In  2  Stark,  on  Ev.  549,  it  is  said,  the  rule 
seems  to  be  universal,  that  when  either  husband  or  wife  is  a 
party  to  an  action,  the  other  is  incompetent  as  a  witness,  in 
either  civil  or  criminal  proceedings,  citing,  in  note,  various 
decisions  by  the  courts  of  this  country.  Public  policy  seems 
to  be  the  ground  on  which  the  exclusion  is  based,  and  the 
principle  is  further  preserved  by  adhering  to  the  rule  even 
after  the  marriage  tie  has  been  dissolved  by  the  death  of  one 
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of  the  parties,  or  by  a  divorce  for  adultery.  1  Greenl.  Ev.  sec. 
337;  Stein  v  Bowman.,  13  Peters,  209.  It  maybe  affirmed 
as  an  inflexible  rule,  where  the  husband  is  a  party,  the  wife 
cannot  be  sworn  either  for  or  against  him  ;  not  for  him,  because 
their  interest  is  one,  and  she  would  be  expected  to  favor  him ; 
not  against  him,  because  it  would  be  likely  to  promote  dis- 
sension. Fitch  v.  Hill  et  al.  11  Mass.  286 ;  Griffin  v.  Brown, 
2  Pick.  304. 

The  testimony  of  Mrs.  Bruegger  should  have  been  exclu- 
ded. 

But  there  was  another  piece  of  testimony,  offered  by  the 
defendant,  which  the  court  ruled  out — that  was,  the  inventory 
of  the  estate  of  Auer,  from  which  the  money  in  suit  was 
alleged  to  have  come.  The  witness  was  his  widow  and  admin- 
istratrix, and  that  inventory  was  important,  as  going  to  weaken, 
if  not  destroy,  her  testimony,  for  it  showed  that  all  the  availa- 
ble assets  of  the  estate  did  not  exceed  $242  and  some  cents, 
of  which  the  widow  retained  as  her  own  portion,  and  which 
was  set  off  to  her  by  the  appraisers,  articles  of  the  value  of 
$143,  leaving  but  about  $70  for  distribution  among  the  heirs 
at  law,  the  plaintiffs  in  the  case. 

The  witness  testified,  however,  that  she  sold  a  house  owned 
by  her  deceased  husband,  in  Cairo,  for  $285,  $85  of  which  she 
had  appropriated  to  her  own  use,  and  the  money  committed 
to  her  husband  was  the  remaining  $200.  This  house  being  on 
land  not  belonging  to  the  owner  of  the  house,  was  a  chattel, 
which  could  be  sold  and  removed  from  the  ground  ;  it  was 
assets  in  her  hands  as  administratrix,  and  did  not  belong  to 
the  children  until  an  order  of  court  for  distribution  had  been 
obtained.  The  children  had  no  right  to  claim  it,  either  jointly  or 
severally,  and  if  the  administratrix,  as  she  testifies  she  did,  gave 
it  to  her  husband,  on  his  promise  to  pay  it  to  the  children  when 
the  youngest  became  twenty-one  years  of  age,  that  promise 
was  not  such  as  would  authorize  the  children  to  sue  and  reco- 
ver upon  it,  in  an  action  at  law.  No  promise  was  made  to  them 
nor  to  any  one  of  them.     The  promise,  if  any,  was  made  to  the 
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mother  and  administratrix,  and  the  remedy  of  the  children 
would  be  against  her,  either  by  obtaining  an  order  of  court  to 
compel  distribution,  or  by  action  against  her  for  a  devastavit. 
The  legal  interest  in  this  money  can  not  be  said  to  have  been 
in  the  children.  It  was  assets  of  an  estate  not  settled,  and  as 
such,  the  legal  interest  was  in  the  administratrix,  for  purposes 
of  distribution. 

For  the  reasons  given  the  judgment  is  reversed. 

Judgment  reversed. 


Michael  Neubrecht 

v. 

Caroline  Bruegger  et  al. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellant. 

Messrs.  Morrill  &  Ripe,  for  the  appellees. 

Mr.  Chief  Justice  Breese  :  Tin's  record  presents  a  case 
in  all  respects  the  same  as  the  next  preceding,  Neubrecht  v. 
Santmeyer,  and,  by  agreement  of  the  parties,  is  to  abide  the 
decision  of  that  case.  The  judgment  must,  therefore,  be 
reversed. 

Judgment  reversed. 
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Stephen  Lindsey,  Jr.,  et  al. 

v, 
Hezekiah  Lindsey. 


Mental  capacity  to  make  contracts.  On  a  bill  filed  by  one  of  several  heirs  at 
law  to  set  aside  a  deed  made  by  his  father  to  one  of  the  other  children,  upon  the 
ground  of  mental  imbecility  of  the  grantor,  and  of  undue  influence,  it  was  held, 
that  to  entitle  the  complainant  to  the  relief  sought,  there  being  no  undue  influ- 
ence shown,  he  must  show  such  a  degree  of  mental  weakness  as  renders  a  party 
incapable  of  understanding  and  protecting  his  own  interests.  The  circumstance 
that  the  mental  powers  have  been  somewhat  impaired  by  age  is  not  sufficient,  if 
the  contracting  party  still  retains  a  full  comprehension  of  the  meaning,  design 
and  effect  of  his  acts. 

Appeal  from  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  Chatjncey  L.  Higbee,  Judge,  presiding. 

The  facts  necessary  to  a  full  understanding  of  the  issues 
presented  in  this  case  are  stated  in  the  opinion. 

Mr.  J.  S.  Winter,  for  the  appellants. 

Mr.  S.  C.  Judd  and  Mr.  L.  W.  James,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  27th  of  January,  1862,  Stephen  Lindsey,  Sr.,  then 
eighty-seven  years  old,  conveyed  to  his  youngest  son,  Hezekiah, 
his  farm  in  Fulton  county,  containing  270  acres,  and  executed 
to  him  a  bill  of  sale  for  three  horses,  two  cows,  some  hogs,  and 
his  farming  utensils.  At  the  same  time  the  son  executed  to 
his  father  seven  notes  for  $150  each,  secured  by  a  mortgage 
on  the  farm,  and  also  a  bond  in  the  penal  sum  of  $1,000,  con- 
ditioned for  the  support  of  his  father  during   his   life.     His 
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father  died  on  the  2d  of  September,  1864,  and  a  part  of  the 
heirs,  brothers  and  sisters  of  Hezekiah,  have  filed  this  bill  to 
set  aside  said  deed  and  bill  of  sale,  on  the  ground  that  Stephen 
Lindsey,  Sr.,  was,  at  the  time  of  their  execution,  mentally 
incapable  of  contracting,  and  that  he  had  been  subjected  to 
undue  influence  on  the  part  of  Hezekiah.  The  defendant 
answered,  denying  these  allegations  in  the  bill ;  and  the  case 
having  been  heard  on  the  bill,  answer,  replication  and  proofs, 
the  circuit  court  dismissed  the  bill. 

The  evidence  is  quite  voluminous,  and  we  cannot  undertake 
to  discuss  it  in  detail.  An  attentive  examination  of  it,  however, 
has  satisfied  us  the  court  did  not  err  in  this  decree. 

There  is  no  proof  whatever,  that  anything  was  ever  said  or 
done  by  Hezekiah  for  the  purpose  of  influencing  his  father  to 
enter  into  this  transaction.  So  far  as  appears,  he  was  merely 
an  assenting  party,  his  father  having,  some  eighteen  months 
before  this  affair  occurred,  executed  two  wills,  drawn  by  the 
witness  Bailey,  with  substantially  the  same  purpose  in  view 
that  was  sought  in  this  transaction,  but  finally  preferring  to 
give  the  matter  this  shape.  So  far  as  the  case  depends  upon 
the  exercise  of  improper  influence,  we  must  regard  it  as  alto- 
gether un sustained  by  proof. 

Was  there,  then,  such  mental  imbecility  on  the  part  of  the 
senior  Lindsey  as  to  justify  a  court  in  setting  aside  the  deed 
on  that  ground  alone?  Before  a  complainant  can  claim  such 
a  decree,  in  the  absence  of  undue  influence,  he  must  show  such 
a  degree  of  mental  weakness  as  renders  a  party  incapable  of 
understanding  and  protecting  his  own  interests.  The  circum- 
stance that  the  intellectual  powers  have  been  somewhat 
impaired  by  age  is  not  sufficient,  if  the  contracting  party  still 
retains  a  full  comprehension  of  the  meaning,  design  and  effect 
of  his  acts.  Story's  Eq.  Jur.,  sees.  235  et  seq.  Tried  by  this 
rule,  these  instruments  must  stand.  As  in  most  cases  of  this 
character,  there  is  a  good  deal  of  contradiction  in  the  evidence. 
It  is  a  family  feud,  and  as  the  witnesses  were  testifying  to 
their  opinions  as  to  the  mental  capacity  of  the  deceased,  we 
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must  expect  much  contrariety  in  the  testimony.  All,  how- 
ever, that  appellants  can  fairly  claim  to  have  established  is, 
that  Stephen  Lindsey,  Sr.,  during  the  latter  years  of  his  life, 
was  subject  to  occasional  attacks  of  epilepsy,  and  for  several 
days  after  an  attack  he  would  be  disqualified  for  business. 
But  on  the  other  hand,  it  is  conclusively  shown  by  Bailey,  his 
neighbor  and  adviser,  and  by  Frisbie,  the  justice  of  the  peace 
who  drew  the  deed,  that  he  was,  at  the  time  of  this  transac- 
tion, in  the  full  possession  of  his  faculties,  and  perfectly 
cognizant  of  the  meaning  and  effect  of  his  acts.  Bailey,  an 
intelligent  witness,  went  with  him  from  his  farm  to  the  village 
of  Vermont,  where  the  papers  were  executed,  and  during  this 
drive,  while  by  themselves,  the  son  not  being  in  the  sleigh,  he 
explained  his  views  and  objects  in  making  the  deed,  and  the 
witness  testifies,  "his  mind  was  as  clear  as  I  ever  knew  it  to 
be."  Bailey  remained  until  the  transaction  was  consummated, 
and  his  testimony,  and  that  of  Frisbie,  the  justice,  are  to  the 
same  effect,  and  of  a  very  conclusive  character.  The  testimony 
of  his  physician,  as  to  his  capacity  to  transact  business  when 
not  under  the  influence  of  the  epileptic  attacks,  is  equally 
positive.  It  is,  however,  upon  the  testimony  of  Bailey  and 
Frisbie  that  we  more  particularly  rely,  because  the  influence 
of  the  epileptic  attacks  is  shown  to  have  been  only  temporary, 
and  their  evidence  proves  that,  at  the  time  of  this  transaction, 
he  was  abundantly  able  to  transact  business. 

There  are  cases  in  which,  some  degree  of  mental  weakness 
having  been  shown,  the  courts  have  inferred  the  exercise  of 
undue  influence  from  the  character  of  the  transaction.  In  the 
case  before  us  no  such  inference  is  to  be  drawn.  The  defen- 
dant had  come  with  his  family  from  Missouri,  in  1856,  at  the 
request  of  his  father,  to  live  with  him  in  his  old  age.  He  was 
the  youngest  child,  and  the  other  children  had  already  been 
assisted  by  him  to  a  greater  extent  than  the  defendant  had 
been,  and  were  in  better  circumstances.  Under  these  circum- 
stances it  is  not  evidence  of  either  mental  imbecility  or  undue 
influence  that  the  deceased  conveyed  this  property  to  his  son 
6— 50th  III. 
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for  a  traction  of  its  value,  taking  from  him  notes  secured  by 
mortgage  for  such  sum  as  he  thought  equitable,  for  the  benefit 
of  his  other  children,  and  a  bond  for  his  own  maintenance 
during  the  remainder  of  his  life. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


David  H.  Dalson 

v. 
Peter  H.  Bradberry. 

1.  Misjoinder  of  counts — case  and  trespass.  A  count  in  case  cannot  be  joined 
with  a  count  in  trespass. 

2.  Same — whether  misjoinder  can  be  aided.  Although,  in  some  cases,  a  mis- 
joinder of  counts  will  be  aided  by  intendment,  yet  such  cannot  be  the  case  where 
a  general  verdict  is  returned,  and  where,  for  aught  that  would  appear,  the 
recovery  was  upon  all  the  counts. 

3.  Same — how  availed  of.  A  misjoinder  of  the  causes  of  action  renders  the 
declaration  bad  on  demurrer,  without  regard  to  the  perfection  of  the  counts  in 
themselves,  or  such  misjoinder  may  be  availed  of  by  motion  in  arrest,  or  upon 
error. 

Appeal  from  the  Circuit  Court  of  Crawford  county ;  the 
Hon.  H.  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Scholfield,  for  the  appellant. 

Mr.  James  C.  Allen,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  commenced  an  action  of  trespass  on  the  case 
against  appellant,  to  recover  for  an  injury  to  his  reversionary 
interest  in  a  tract  of  land  held  and  occupied  by  a  tenant  under 
a  lease  from  him.  The  declaration  averred  that,  he  being  the 
owner  and  entitled  to  the  reversion  of  the  land,  appellant, 
without  leave  and  against  the  will  of  appellee,  threw  down 
and  destroyed  a  large  amount  of  fence,  by  hauling  away  the 
same,  whereby  the  crop  became  exposed  to  cattle  and  other 
stock,  and  was  thereby  destrojTed,  whereby  appellee  became 
and  was  injured,  and  sustained  damage. 

Subsequently,  on  leave  granted  by  the  court,  appellee  tiled 
an  additional  count.  In  it  he  proceeds  for  a  trespass  quare 
clausum  fregit^  and  avers  that  appellant,  with  force  and  arms, 
broke  and  entered  the  close,  and  threw  down  and  hauled  away 
appellee's  fences,  by  reason  of  which  the  grass  and  herbage 
were  consumed  and  destroyed,  to  appellee's  damage. 

A  trial  was  had,  which  resulted  in  a  verdict  in  favor  of 
appellee,  whereupon  appellant  entered  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  rendered  judgment  on  the 
verdict.  The  case  is  brought  to  this  court  on  appeal,  and  we 
are  asked  to  reverse  the  judgment  on  several  grounds. 

It  is  urged  that  there  is  such  a  misjoinder  of  causes  of  action 
as  renders  the  judgment  erroneous.  A  misjoinder  of  causes 
of  action  renders  a  declaration  bad  on  demurrer,  and  this,  too, 
without  regard  to  the  perfection  of  the  counts  in  themselves. 
The  law  of  pleading  prohibits  such  a  joinder,  and  hence  the 
objection  may  be  reached  in  that  mode.  It  is  not  only  sub- 
ject to  a  demurrer,  but  it  is  bad  in  arrest  or  upon  error.  1 
Chit.  PL  205,  8  Am.  Ed.  from  the  6  Lond.  Ed.  It  has,  how- 
ever, been  held,  that  in  some  cases  the  misjoinder  will  be  aided 
by  intendment,  as  by  taking  damages  under  but  one  count,  or 
by  entering  a  remittitur  of  damages  so  as  to  recover  but  for 
one  cause  of  action,  or  where  the  verdict  is  fur  the  plaintiff  on 
the  counts  well  joined,  and  for  the  defendant  on  the  others. 
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Knightly  v.  Birch,  2  Maule  &  Sel.  533.  But  in  this  case 
there  was  a  general  verdict,  and,  for  aught  we  can  see,  the 
jury  may  have  found  damages  under  both  counts. 

It  then  remains  to  see  whether  case  and  trespass  may  be 
joined  in  the  same  declaration.  Chitty  lays  down  the  rule, 
that  assumpsit,  covenant,  debt,  or  account,  cannot  be  joined 
with  each  other,  nor  trespass  with  case,  for  they  are  actions  of 
distinct  natures,  and  the  judgments  are  different,  that  in  tres- 
pass being,  in  strictness,  quod  capiatur,  and  that  in  case,  quod 
sit  in  misericordia.  lb.  201 ;  1  Tidd's  Prac.  10,  Am.  Ed.  and 
note.  It  is  laid  down  as  a  rule,  that  whenever  the  same  pro- 
cess and  judgment  may  be  had  on  two  counts,  they  may  be 
joined,  otherwise  they  cannot  be.  Duke  of  Bedford  v. 
Aleock,  1  Wils.  248.  It  has  also  been  said,  that  where  the 
same  plea  may  be  pleaded,  and  the  same  judgment  rendered 
on  different  counts,  they  may  be  joined.  Brown  v.  Dixon,  1 
Term  E.  274.  Notwithstanding  there  are  various  rules  stated 
by  different  judges,  by  which  to  determine  when  different 
causes  of  action  may  be  joined,  they  all  agree  that  the  judg- 
ments must  be  the  same.  And  we  have  seen  that  they  are  not, 
in  trespass  and  case.  It,  therefore,  follows,  that  there  was  error 
in  joining  these  counts,  and  we  have  seen  that  the  defect 
may  be  reached,  on  demurrer,  in  arrest  or  upon  error. 

In  this  view  of  the  case,  we  deem  the  consideration  of  the 
other  grounds  urged  for  a  reversal  as  unnecessary. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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James  H.  Turner 

v. 
James  Dawson  et  ah 


1.  Interest — of  the  rate  of  interest,  upon  an  implied  contract.  Under  the  inte- 
rest law  of  1857,  a  contract  to  pay  six  per  cent,  interest,  may  be  implied,  but 
ten  per  cent,  can  be  recovered  only  by  force  of  an  express  stipulation  of  the 
parties. 

2.  Custom — token  binding.  A  custom,  to  be  binding,  must  be  uniform,  long 
established,  and  generally  acquiesced  in,  and  so  well  known  as  to  induce  the 
belief  that  parties  contracted  with  reference  to  it,  when  nothing  is  said  to  the 
contrary. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county  ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  defendants 
in  error,  against  the  plaintiff  in  error,  in  the  Circuit  Court  of 
Coles  county,  to  recover  for  advances  made  by  them  as  com- 
mission merchants  in  the  city  of  Chicago,  together  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum,  and  their  rea- 
sonable commissions.  There  was  no  express  contract  between 
the  parties  in  respect  to  the  payment  of  any  interest,  but  on 
the  trial  the  plaintiff  recovered  at  the  rate  of  ten  per  cent. 

The  plaintiff  in  error  insists  that  a  recovery  of  ten  per  cent, 
interest  is  not  allowable,  upon  an  implied  contract. 

Messrs.  Thompson,  Henry  &  Steele,  for  the  plaintiff  in 
error. 

Mr.  John  Soholfield  and  Mr.  George  W.Parker,  for  the 
defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 
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The  only  question  necessary  to  be  now  considered,  presented 
by  this  record,  is  as  to  the  allowance  of  the  charge  by  plaintiffs 
against  defendant,  of  ten  per  cent,  for  advances  of  money  in 
purchasing  the  lard,  in  addition  to  the  usual  commissions. 

It  is  admitted  there  was  no  express  contract  between  the 
parties  as  to  the  payment  of  any  interest.  The  plaintiffs  rely 
upon  the  usage  and  custom  of  merchants  in  Chicago  to  sus- 
tain the  charge,  which  usage  and  custom  they  wholly  failed  to 
prove.  E"o  two  of  the  four  witnesses  examined  on  that  point, 
testified  alike.  A  custom,  to  be  binding,  must  be  uniform, 
long  established,  and  generally  acquiesced  in,  and  so  well 
known  as  to  induce  the  belief  that  parties  contracted  with 
reference  to  it,  when  nothing  is  said  to  the  contrary. 

By  the  act  of  1857  it  was  provided,  that  from  and  after  the 
passage  of  that  act,  the  rate  of  interest  upon  all  contracts, 
written  or  verbal,  express  or  implied,  for  payment  of  money, 
should  be  six  per  cent,  per  annum  upon  every  one  hundred 
dollars,  unless  otherwise  expressly  stipulated  by  the  parties, 
or  unless  otherwise  provided  by  law.  Scates'  Comp.  600. 
Under  this  statute,  a  contract  to  pay  six  per  cent,  might  be 
implied,  but  ten  per  cent,  could  be  recovered  only  by  force  of 
an  express  stipulation  of  the  parties,  which  it  is  not  pretended 
exists  in  this  case.  On  an  implied  contract,  such  as  this  is, 
ten  per  cent,  interest  is  not  allowable.  The  fourth  instruction, 
therefore,  should  not  have  been  given  for  the  plaintiffs.  We 
see  no  other  error  in  the  record. 

For  this  error  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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John  Graubner 

v. 

The  City  of  Jacksonville. 

Witness — competency — undtr  act  of  1867.  A  prosecution  for  the  violation  of  a 
city  ordinance  prohibiting  the  sale  of  liquor  is  not  a  criminal  proceeding,  and, 
therefore,  the  defendant,  under  the  act  of  1867,  is  a  competent  witness  in  his 
own  behalf. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  a  prosecution,  commenced  by  the  City  of  Jack- 
sonville, against  John  Graubner,  for  an  alleged  violation  of  a 
city  ordinance  prohibiting  the  sale  of  liquor  within  the  corpo- 
rate limits.  The  proceeding  was  instituted  before  a  justice 
of  the  peace  of  the  city  of  Jacksonville,  appealed  to  the  Cir- 
cuit Court  of  Morgan  county,  and  a  change  of  venue  taken 
to  the  Circuit  Court  of  Sangamon  county.  On  the  trial, 
Graubner  was  offered  as  a  witness,  to  testify  in  his  own  behalf, 
which  was  refused.  The  question  presented  by  the  record  is, 
as  to  the  character  of  the  proceeding,  and  the  competency  of 
the  witness  under  the  act  of  1867. 

Messrs.  Ketcham  &  Atkins,  for  the  appellant. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  case  is  like  that  of  Kettering  v.  City  of  Jacksonville, 
ante  p.  39,  except  in  one  particular.  Graubner,  the  appellant, 
offered  to  testify,  but  the  court  did  not  permit  him  to  do  so. 
This  was  error.  This  court  has  repeatedly  decided  that  prose- 
cutions of  this  character  were  not  a  criminal  proceeding.    We 
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have  also  held,  in  the  case  of  The  People  v.  Starr,  ante  p.  52, 
that  the  defendant,  in  a  prosecution  for  bastardy,  was  a  com- 
petent witness  under  our  present  law,  and  the  same  rule  must 
be  applied  in  this  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Beesley  et  al. 

v. 

William  Hamilton. 

1.  Practice — going  to  trial  without  issue  joined.  Where  a  demurrer  was  inter- 
posed and  sustained  to  a  portion  of  several  special  pleas,  the  others  remaining 
unanswered,  and  the  parties  go  to  trial  before  the  court  without  a  jury,  it  will 
be  presumed  that  all  evidence  properly  admissible  under  the  unanswered  pleas, 
was  heard  precisely  as  if  issues  had  been  formed  upon  them. 

2.  Pleading — of  a  defense  as  to  one,  and  not  as  to  all.  A  plea  is  defective  that 
is  not  good  as  a  defense  for  all  who  interpose  it,  and  if  defective  in  part,  it  must 
be  held  defective  in  the  whole. 

3.  So,  in  an  action  upon  a  promissory  note,  against  two  as  principals, 
and  another  as  surety,  matters  of  defense,  affecting  the  surety  only,  should  be 
pleaded  alone  by  him. 

4.  Principal  and  surkty — of  a  defense  as  to  the  latter.  Where  the  payee  of 
a  note  procured  a  party  to  sign  the  note  as  surety,  upon  the  promise  fraudulently 
made,  that  he  would  procure  another  person  also  to  sign  the  note  as  surety,  such 
fact  would  not  constitute  a  defense  in  behalf  of  the  principal  makers  of  the  note, 
but  if  a  defense  at  all,  it  would  be  personal  to  the  surety,  who  alone  could 
plead  it. 

5.  Judgment  on  demurrer — its  extent.  Where  there  was  a  demurrer  to  a  por« 
tion  of  several  special  pleas,  which  designated  specifically  the  pleas  which  were 
demurred  to,  an  entry  by  the  clerk  which  states  that  the  demurrer  was  sustained 
to  defendant's  special  pleas,  without  other  designation,  will  be  understood  as  no 
more  comprehensive  than  the  demurrer,  and  will  be  held  to  be  a  judgment  upon 
the  special  pleas  to  which  the  demurrer  specifically  referred,  and  none  other. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Ketch  am  &  Atkins,  for  the  appellants. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee  on 
two  promissory  notes,  against  appellants  and  George  W.  Ham- 
ilton, the  latter  of  whom  was  not  served  with  process,  nor  did 
he  enter  his  appearance.  Appellants  filed  a  plea  of  the  gene- 
ral issue  and  a  number  of  special  pleas. 

The  first  of  these  pleas  avers  that  the  signatures  of  appellants 
to  the  notes  were  obtained  by  fraud  and  circumvention.  It 
avers  that  appellee,  to  induce  appellant  Benjamin  F.  Beesley, 
to  execute  the  notes  as  a  joint  maker  with  George  W.  Hamil- 
ton, and  Benjamin  Beesley  as  surety  for  Benjamin  F.  Beesley, 
falsely  and  fraudulently  agreed  and  promised  that  he,  appellee, 
would  also  execute  the  same  as  surety  for  George  W.  Hamil- 
ton, and  that  the  notes  would  not  be  delivered  unless  appellee 
so  executed  them  ;  that  they  relied  upon  the  promise,  and 
were  by  it  induced  to  execute  the  notes,  but  that  in  fraud  of 
the  agreement,  the  notes  were  delivered  to  and  accepted  by 
appellee. 

The  second  special  plea  is  substantially  the  same,  except 
that  it  avers  that  appellee,  in  like  manner,  agreed  that  he  would 
procure  other  security  for  George  W.  Hamilton,  before  the 
notes  should  be  delivered  or  accepted  by  appellee  ;  that  they 
relied  on  the  agreement  and  signed  the  notes  ;  but  he  failed 
to  procure  such  security,  and  the  notes  were,  in  fraud  of  the 
agreement,  delivered  to  and  accepted  by  appellee. 
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The  five  remaining  special  pleas  present  the  same  facts  in 
varied  forms,  as  a  defense.  They  are  not  sufficiently  variant 
to  present  any  different  legal  propositions  for  discussion. 

A  demurrer  was  filed  to  the  first  and  second  special  pleas, 
but  no  answer  seems  ever  to  have  been  made  to  the  remain- 
ing special  pleas.  The  demurrer  was  sustained,  and  appellants 
refused  to  answer  over.  The  clerk,  in  entering  up  the  judg- 
ment on  the  demurrer,  says  it  was  sustained  to  appellants' 
special  pleas,  and  without  designating  them,  and  appellee 
insists  that  this  judgment  must  be  held  to  apply  to  all  of  the 
special  pleas  wThich  were  filed  in  the  case,  while  appellants 
insist  that  it  can  only  apply  to  the  first  and  second  special 
pleas  to  which  the  demurrer  was  filed,  and  that  the  other  spe- 
cial pleas  remain  unanswered.  On  this  state  of  the  pleadings, 
a  jury  was  waived  and  a  trial  was  had  by  the  court,  by  con- 
sent of  the  parties,  when  the  issues  were  found  for  the 
plaintiff,  his  damages  assessed,  and  judgment  rendered  against 
defendants,  to  reverse  which,  they  bring  the  case  to  this 
court  on  appeal,  and  assign  various  errors. 

The  demurrer  copied  into  the  transcript,  is  specifically  to  the 
first  and  second  special  pleas,  and  we  fail  to  find  any  other 
demurrer  referred  to  in  the  record.  And  we  must  be  governed 
by  the  record  as  it  appears  in  this  court,  and  upon  which 
errors  are  assigned  and  joined.  We  are  not  at  liberty  to  con- 
jecture that  there  was  another  demurrer  filed,  or  that  an  oral 
demurrer  was  interposed.  This  latter  kind  of  demurrer  is  not 
warranted  by  our  practice,  as  all  pleadings  are  required  to  be 
in  writing,  and  we  will  not  presume  that  the  requirement  has 
been  violated.  Nor  can  we  infer  that  a  demurrer  had  been 
filed  to  the  other  special  pleas,  because  the  clerk,  in  entering 
the  judgment  on  the  demurrer,  does  not  specify  the  numbers 
of  the  pleas  to  which  it  was  sustained,  but  says  it  was  sus- 
tained to  defendants'  special  pleas.  When  we  look  at  the 
record  and  see  the  demurrer  was  pointed  specifically  at  two 
pleas  only,  it  would  be  a  forced  and  an  unreasonable  con- 
struction of  language  to  say  that  the  judgment  was  intended 
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to  be  more  comprehensive  than  the  demurrer.  The  order 
refers  to  it,  and  it  can  only  be  held  to  be  a  judgment  upon  the 
pleas  to  which  it  specifically  refers.  The  remaining  five  spe- 
cial pleas,  therefore,  remain  unanswered. 

But,  as  relates  to  them,  there  is  no  error,  as  the  case  was 
tried  by  the  court  without  a  jury,  the  presumption  will  be 
indulged,  that  evidence  was  heard  under  those  pleas,  if  admis- 
sible, precisely  as  if  issues  had  been  formed  upon  them. 
Kelsey  v.  Lamd,  21  111.  559  ;  Graham  v.  Dixon,  3  Scam.  115 ; 
ib.  498.  But  this  still  leaves  the  question  whether  the  first 
and  second  special  pleas  to  which  the  demurrer  was  sustained, 
presented  a  defense  to  the  action,  or  whether  the  demurrer 
was  properly  sustained  to  them. 

It  will  be  observed,  that  these  pleas  are  interposed  as  a 
defense  for  the  principal  and  the  surety  to  the  note.  They 
aver  that  the  notes  were  procured  by  fraud  and  circumvention, 
and  that  Benjamin  F.  Beesley,  who  was  a  joint  maker,  relied 
upon  the  false  and  fraudulent  representations  made  by  appellee. 
If  he  was  a  principal  in  the  note  with  Hamilton,  as  the  pleas 
aver,  we  are  at  a  loss  to  comprehend  how  he  was,  or  could  be, 
under  any  circumstances,  wronged,  or  in  the  least  degree 
injured  by  the  failure  of  appellee  to  sign  the  notes  as  a  surety, 
or  in  his  not  procuring  another  person  to  become  a  surety.  If 
he  was  a  principal,  he  owed  the  debt,  and  was  bound  in  any  event 
for  its  payment.  He  would  have  no  right  to  look  to  a  surety 
for  contribution,  although  he  might  as  to  Hamilton,  the  other 
principal  debtor.  If  they  owed  the  debt,  or  at  the  time  received 
a  sufficient  consideration  to  support  the  notes,  and  we  must 
presume  they  did,  as  there  is  no  averment  to  the  contrary, 
hjw  could  their  liability  be  altered,  or  their  rights  affected  by 
a  failure  of  appellee  to  procure  an  additional  surety  to  the 
notes  ? 

Even  if  it  were  conceded  that  the  pleas  presented  a  defense 
for  Benjamin  Beesley,  which  we  do  not  decide,  still  it  was  per- 
sonal to  him,  and  should  have  been  pleaded  alone  by  him. 
If  a  defense  to  the  surety  alone,  it  could  not  form  a  bar  to  a 
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recovery  against  Benjamin  F.  Beesley  and  George  W.  Hamilton. 
And  these  pleas,  in  this,  violate  the  rule  of  pleading,  which 
requires  a  plea  to  be  good  as  a  defense,  for  all  the  defendants 
who  interpose  it.  Being  joint  pleas,  and  being  bad  as  to  Benja- 
min F.  Beesley,  they  were  obnoxious  to  the  demurrer  and  it  was 
properly  sustained.  Being  bad  in  part,  they  must  be  held  defec- 
tive in  the  whole.  The  fact  that  a  note  is  void,  or  not  binding 
on  one  of  several  makers,  does  not  necessarily  release  the  oth- 
ers from  its  payment.  As  no  evidence  was  proper  under  the 
remaining  pleas,  and  they  were  also  bad  in  substance,  we  must 
presume  that  the  court  below  heard  no  evidence  in  their  sup- 
port, and  we  will  not,  therefore,  disturb  the  verdict  because 
those  insufficient  pleas  remain  unanswered. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Louisiana  St.  John 

v. 

City  of  East  St.  Louis. 

1.  Speotal  assessments — rule  of  equality  and  uniformity.  An  ordinance  of  a 
city  which  provides  that  the  entire  cost  of  the  improvement  of  a  street  shall  be 
assessed  upon  property  fronting  thereon,  or  which  directs  that  such  improve- 
ments shall  be  made  at  the  expense  of  the  owners  or  holders  of  the  real  estate 
benefited  thereby,  without  regard  to  the  actual  benefit  conferred  upon  it  by  the 
improvement,  is  in  violation  of  the  constitutional  rule  of  equality  of  taxation  by 
the  corporate  authorities  of  cities  and  towns. 

2.  The  rule  for  the  assessment  of  property  specially  benefited  by  public 
improvements,  is  held  to  be,  to  assess  each  lot  for  the  special  benefits  it  will 
derive  from  the  improvement,  charging  such  benefits  upon  the  lot,  and  the  resi- 
due of  the  cost  to  be  paid  by  equal  and  uniform  taxation. 

3.  Judgment — on  special  assessment — lU  requisites  This  is  a  proceeding  in 
rem,  and  on  an  appeal  to  the  circuit  court,  where  the  trial  is  de  novo,  no  other 
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judgment  could  properly  be  rendered  against  the  lots,  than  one  directing  their 
sale  to  satisfy  the  assessment. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

An  order  was  made  by  the  city  council  of  East  St.  Louis, 
under  the  22d  section  of  the  8th  article  of  the  city  charter,  to 
macadamize  Third  street  in  said  city,  and  that  a  special  assess- 
ment be  made  upon  the  lots  on  said  street  deemed  benefited 
by  the  improvement,  for  the  entire  expense  of  the  same.  The 
appellant  tiled  her  objections  to  the  assessment  upon  certain 
lots  so  claimed  to  be  benefited.  The  city  council  overruled  the 
objections,  and  ordered  the  assessment  to  be  confirmed.  An 
appeal  was  taken  to  the  circuit  court,  trial  before  the  court  by 
consent,  and  judgment  for  the  city,  and  the  lots  ordered  to  be 
sold  to  pay  the  assessment.  From  this  judgment  and  order 
an  appeal  was  taken  to  this  court.  The  further  facts  appear 
in  the  opinion. 

Mr.  Gustavus  Kcerner,  for  the  appellant. 

Mr.  ¥m.  H.  Underwood  and  Mr.  L.  H.  Hite,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  is  brought  here  by  appeal  from  the  Circuit  Court 
of  St.  Clair  county,  to  reverse  a  judgment  of  that  court  in 
favor  of  the  City  of  East  St.  Louis,  against  Louisiana  St.  John, 
for  the  amount  of  a  special  assessment  for  macadamizing 
Third  street,  on  which  defendant  was  the  owner  of  several 
lots. 

It  is  admitted  by  the  parties  that  the  work  was  done  by  the 
city,  under  an  ordinance  numbered  26,  and  before  the  passage 
of  the  ordinance  numbered  55. 
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Ordinance  26  was  passed  and  approved  May  8,  1866,  the 
2d  section  of  which  provides,  in  substance,  as  follows  : 

"All  such  grading,  paving,  repairing,  or  other  improve- 
ments, shall  be  done  in  conformity  with  the  grade  of  such 
street,  avenue  or  alley,  under  the  direction  of  the  city  engi- 
neer; and  all  such  grading,  paving,  &c,  shall  be  done  at  the 
expense  of  the  holders  or  owners  of  the  lots  adjoining  such 
grading,  paving,"  &c. 

Sec.  3,  provides, 

"  If  any  owner  or  holder  of  any  lot  or  part  of  a  lot  fronting 
on  any  street,  alley  or  sidewalk,  where  such  improvements  or 
repairs  are  to  be  made,  shall  neglect  to  make  such  improve- 
ments or  repairs  in  conformity  with  the  resolution  of  the  city 
council,  or  the  ordinances  of  the  city,  the  city  engineer 
shall  contract  for  the  same  to  be  done  at  the  cost  and  expense 
of  the  city,  and  shall  make  his  report  of  the  expense  thereof 
to  the  city  council,  and  the  city  council  shall  levy  a  special  tax 
on  such  lot  or  part  of  a  lot  respectively,  which  tax  shall  be  of 
sufficient  amount  to  cover  the  expense  of  such  improvement 
or  repairs,  together  with  all  costs  and  expenses  connected 
therewith." 

Ordinance  55,  approved  August  5,  1867,  is  a  re-publication 
of  ordinance  26,  with  some  additional  provisions,  and  with 
some  changes  which  need  not  be  noticed,  except  as  to  sec.  3, 
quoted  above.     In  ordinance  55,  that  section  is  as  follows  : 

"All  such  grading,  paving,  repairing  or  other  improvements, 
shall  be  done  in  conformity  with  the  grade  of  such  street, 
avenue  or  alley,  under  the  direction  of  the  city  engineer,  by 
or  at  the  expense  of  the  owners  or  holders  of  the  real  estate 
benefited  thereby,  unless  otherwise  directed  by  the  city 
council." 
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Several  objections  are  made  oy  appellant's  counsel  to  this 
assessment,  and  to  the  judgment  of  the  court  for  the  amount 
thereof,  the  most  important  of  which  is,  that  the  assessment 
is  in  violation  of  sec.  5  of  article  9  of  the  constitution  of  the 
State,  which  provides  for  equality  of  taxation  by  the  corporate 
authorities  of  cities  and  towns. 

This  court  held,  in  the  case  of  Limed  v.  The  City  of  Chi- 
cago, 34  111.  203,  a  case  fully  considered,  that  the  great  object 
of  the  constitution  was  to  secure  the  owners  of  property  in 
this  State  against  arbitrary,  unequal  and  unjust  burthens  for 
the  support  of  the  government,  either  State,  county,  or  muni- 
cipal. 

In  that  case,  an  assessment  had  been  made  for  paving  a 
street,  on  the  basis  of  the  frontage  of  the  lots  bordering  upon 
it,  each  lot  having  been  assessed  to  the  amount  of  the  cost  of 
the  improvement  in  front  of  it,  without  regard  to  the  actual 
benefit  conferred  upon  the  property  assessed.  This  we  held 
to  be  a  violation  of  that  rule  of  equality  of  burthens  pre- 
scribed by  the  constitution — that  the  true  rule  was,  "  to  assess 
each  lot  for  the  special  benefits  it  will  derive  from  the  improve- 
ment, charging  such  benefits  upon  the  lot,  and  the  residue  of 
the  cost  to  be  paid  by  equal  and  uniform  taxation."  And  in 
the  case  of  The  City  of  Ottawa  v.  Spencer,  40  ib.  211,  the  same 
rule  was  applied,  for  a  like  assessment,  for  the  construction  of 
a  sidewalk.  In  Bedard  v.  Hall,  44  ib.  91,  an  assessment  for 
paving  a  street  was  sustained  under  an  ordinance  which  pro- 
vided that  each  lot  should  be  assessed  to  the  amount  of  the 
actual  benefit  which  would  be  conferred  upon  the  lot  by  the 
improvement,  and  taxing  the  public  for  the  deficiency  by  an 
equal  and  uniform  tax,  or  out  of  the  fund  made  up  by  taxa- 
tion. 

In  these  rulings,  that  measure  of  justice  and  equality  which 
are  the  great  objects  of  the  constitution,  will  be  recognized, 
and  which  it  is  the  plain  duty  of  this  court  to  enforce  without 
any  evasion. 
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The  record  in  the  case  now  before  us,  as  in  the  Larned  case, 
shows  that  each  lot  in  front  of  which  the  improvement  is 
made,  is  burthened  with  the  entire  expense  of  the  improve- 
ment in  its  front,  without  regard  to  the  actual  benefit  conferred 
upon  it  by  the  improvement.  As  we  said  in  the  Larned  case, 
so  in  this,  under  ordinance  26,  in  virtue  of  which  the  improve- 
ment is  made,  a  lot  might  be  materially  injured  by  an 
improvement,  for  which  the  owner  would  be  compelled  to  pay 
the  whole  cost  of  the  improvement,  while  the  owners  of 
other  property  receiving  the  benefit  of  the  improvement 
would  be  entirely  exempted  from  the  burthen  of  making 
the  improvement.  It  was,  we  think,  to  prevent  such  injustice 
and  oppression  that  the  provisions  of  the  constitution  referred 
to  were  adopted,  and  we  feel  it  our  duty  to  pursue  it  in  all 
its  efficiency,  so  that  the  citizen  may  receive  that  protection 
the  provision  in  question  was  designed  to  afford. 

Nor  is  this  assessment  cured  by  the  3d  section  of  ordinance 
55,  which  we  have  above  quoted  in  full.  That  also  fails  to  meet 
the  rule  of  equality  and  justice,  as  expounded  by  this  court  in 
the  cases  cited.  It  compels  the  assessor  to  assess  the  whole 
expense  of  the  improvement  upon  the  property  benefited,  so 
that  the  general  fund  shall  bear  no  part  of  it,  even  though  the 
individual  property  might  not  be  specially  benefited  to  the 
extent  of  the  cost  of  the  improvement.  It  assumes  there 
must  be  lots  which  will  be  specially  benefited  to  an  amount 
equal  to  the  whole  cost  of  the  improvement,  while  it  may  often 
occur  that  such  is  not  the  case,  and  yet  this  assumption  com- 
pels the  assessor  to  find  that  the  property  is  so  benefited,  or, 
in  other  words,  to  assess  the  whole  expense  upon  property 
benefited.  This  violates  the  rule  that  the  assessment  shall  bo 
made  upon  the  property  specially  benefited. 

It  is  the  clear  duty  of  corporate  authorities,  and  assessors 
under  them,  to  conform  to  the  law  in  good  faith  and  without 
evasion,  and  so  to  proceed  as  to  impose  no  burthen  upon  the 
individual  which  should  be  borne  by  the  whole  community. 


1869.]  Upham  v.  Dickinson.  97 

Syllabus. 

Should  this  assessment  be  sanctioned,  the  behests  of  the 
constitution  will  be  evaded,  and,  in  its  consequences,  one  indi- 
vidual will  be  compelled  to  bear  a  grievous  burden,  a  fair 
proportion  of  which  justice  demands  should  be  borne  by 
others. 

Another  objection  is  made,  that  the  court  ordered  the  lots 
to  be  sold  to  pay  the  assessment. 

By  article  8  of  the  city  charter,  appeals  are  allowed  from 
the  city  council  to  the  circuit  court.  Page  360,  Private  Laws 
of  1865. 

When  the  case  is  in  the  circuit  court  by  appeal,  it  is  then 
governed  by  the  general  law  in  relation  to  appeals,  and  by  that 
law  the  case  is  to  be  tried  de  novo,  and  such  judgment  given 
as  the  right  of  the  case  may  require.  This  proceeding  is  in 
rem,  and  no  other  judgment  could  be  properly  rendered 
against  the  lots  than  one  directing  their  sale  to  satisfy  the 
assessment.     Pidgeon  v.  The  People,  36  111.  249. 

The  judgment,  for  the  reasons  given,  must  be  reversed. 

Judgment  reversed. 


James  E.  Upham 
v. 
Charles  T.  Dickinson. 


1.  Slander — of  excessive  damages.  Where  the  parties  to  a  suit  for  slander 
were  rival  tradesmen  in  the  same  city,  and  the  words  proved  to  have  been 
spoken  at  three  different  times  by  the  defendant  were— the  plaintiff  "had  stolen 
two  or  three  thousand  dollars  from  the  defendant's  brother,  in  Ohio"— and  upon 
the  trial,  the  jury  brought  in  their  verdict,  assessing  the  plaintiff's  damages  at 
three  thousand  dollars,  and  upon  the  motion  for  a  new  trial,  the  plaintiff  remitted 
one-half,  and  judgment  was  rendered  for  fifteen  hundred  dollars:  Held,  that  such 
damages  were  not  excessive. 

7— 50th  III. 
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2.  Same — of  an  explanation  of  slanderous  words.  Where  it  is  shown  that  the 
words  spoken  by  the  defendant,  in  an  action  for  slander  of  the  plaintiff,  were,  "that 
he  stole  two  or  three  thousand  dollars  from  the  defendant's  brother,  in  the  State 
of  Ohio,"  the  mere  statement  in  connection  with  such  words,  that  the  plaintiff 
was  in  business  with  defendant's  brother,  or  was  a  clerk  for  him  when  he  stole 
the  money,  would  be  no  explanation  of  the  offensive  words,  and  would  not  reduce 
the  crime  charged  from  larceny  to  the  common  law  offense  of  embezzlement, 
without  the  further  explanation  that  the  money  charged  to  have  been  stolen  was 
received  from  the  sale  of  goods,  and  appropriated  by  him. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tipton,  Benjamin  &  Eowell,  for  the  appellant. 

The  plaintiff  in  a  slander  suit  must  clearly  establish  his 
case,  especially  where  the  facts  and  circumstances  tend  strongly 
to  show  that  the  suit  was  instituted,  not  so  much  for  the  vin- 
dication of  character  as  a  matter  of  speculation.  "  The  action 
for  slander  has  not  been  regarded  with  any  great  favor  by  the 
courts."     Wilborn  v.  Odell,  29  111.  456,  459. 

If  one  uses  language  apparently  slanderous,  but  at  the  same 
time,  in  the  hearing  of  the  same  persons,  refers  to  known  facts 
and  circumstances,  which  show  a  charge  of  some  act,  which, 
though  it  may  even  be  censurable,  the  law  does  not  regard  as 
criminal,  such  facts  and  circumstances  will  be  considered  as 
giving  the  true  import  of  the  conversation,  and  as  it  was  or 
ought  to  have  been  understood  by  the  hearers.  Thompson  v. 
Bernard,  1  Camp.  (N.  P.)  48  ;  Christie  v.  Cowell,  Peak,  (N. 
P.)  4;  Britev.  Gill,  2  Monroe,  65;  Ogden  v.  Riley,  2  Green, 
(N.  J.)  186;  Van  Rensselaer  v.  Bole,  1  Johns.  Cas.  279; 
Ayers  v.  Grider,  15  111.  37 ;  Pegram  v.  Styron,  1  Bailey  (S. 
C.)  595. 

Messrs.  Williams  &  Burr,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  for  slander,  brought  by  Dickinson  against 
Upham.  The  jury  gave  the  plaintiff  a  verdict  for  $3,000. 
On  a  motion  for  a  new  trial,  he  remitted  one-half  the  amount, 
and  the  court  rendered  judgment  for  the  residue.  The  defen- 
dant appealed. 

The  declaration  charges  the  defendant  with  having  said  of 
the  plaintiff,  that  he  stole  two  or  three  thousand  dollars  from 
defendant's  brother,  in  the  State  of  Ohio.  The  speaking  of 
the  words  is  proven,  but  it  is  urged  by  appellant's  counsel  that 
the  defendant,  when  he  used  this  language,  explained  it  by 
saying  that  plaintiff  was  a  clerk  for  his  brother,  and  had 
received  this  money  on  the  sale  of  goods.  It  is  further  urged 
that  the  offense  thus  charged  amounted  only  to  embezzlement 
at  common  law,  and  that  there  was  no  proof  that  the  statutes 
of  Ohio  made  it  larceny. 

The  difficulty  with  this  view  of  the  case  is,  that  the  words 
are  proved  to  have  been  spoken  on  three  different  occasions, 
and  upon  only  one  of  them  was  this  explanation  given.  The 
witness  Newkirk  swears  the  defendant  said  Dickinson  was  a 
thief,  and  stole  between  two  and  three  thousand  dollars  from 
his  brother,  while  in  business  with  him  in  Ohio.  The  witness 
Zimmerman  testifies  to  the  same  conversation,  and  to  two 
others.  He  says  the  above  explanation  was  given  in  one  of  the 
conversations ;  and  as  to  the  other  two,  he  states,  on  the 
cross-examination,  that  the  defendant  said  the  plaintiff  stole 
the  money  while  clerking  for  his  brother ;  and  on  the  re-exami- 
nation, that  in  some  of  the  conversations,  the  charge  was  made 
without  reference  to  the  fact  that  plaintiff  was  his  brother's 
clerk. 

On  this  evidence  the  court  instructed  the  jury,  as  requested 
by  defendant's  counsel,  that  if  the  words  related  to  transact 
tions  in  the  State  of  Ohio,  while  the  plaintiff  was  a  clerk  in 
the  store  of  defendant's  brother,  and  if  the  witnesses  under- 
stood   the    charge    of  stealing   to    have   reference    to   the 
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plaintiff's  selling  the  goods  of  his  employer  and  keeping  the 
money,  they  should  find  for  the  defendant.  The  court  gave, 
without  qualification,  both  the  instructions  on  this  point  asked 
by  defendant,  but  the  jury  found,  by  their  verdict,  that  the 
offensive  words  were  not  explained  in  all  the  conversations. 
Their  finding  was  correct,  as  the  mere  statement  that  the 
plaintiff  was  in  business  with  defendant's  brother,  or  was  a 
clerk  for  him  when  he  stole  the  money,  would  be  no  explana- 
tion of  the  offensive  words,  and  would  not  reduce  the  crime 
from  larceny  to  embezzlement,  without  the  further  explana- 
tion, which  was  given  in  only  one  conversation — that  the 
money  charged  to  have  been  stolen  was  received  by  plaintiff 
on  the  sale  of  goods,  and  appropriated  by  him.  The  mere 
fact  that  one  is  clerk  for  another,  or  in  business  with  him,  does 
not  make  it  impossible  that  he  should  be  guilty  of  a  common 
law  larceny  of  such  other  person's  money. 

Neither  can  we  reverse  the  judgment  on  the  ground  of 
excessive  damages.  The  parties  are  respectable  and  rival 
tradesmen  in  the  city  of  Bloomington,  and,  so  far  as  the  record 
discloses,  there  is  nothing  to  mitigate  the  aggravated  charac- 
ter of  the  slander. 

We  must  affirm  the  judgment. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

James  C.  Thompson, 

v. 

John  Cover;  County  Clerk  of  Jackson  County. 

1.     Mandamus — of   the  jurisdiction — wlir.re    there  is  another    adequate  remedy. 
The  rule  is  firmly  established,  that  where  there   is  another  adequate   remedy 
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available  to  the  party,  by  which  he  can  obtain  relief,  a  court  will  not  award  the 
writ  of  mandamus.  It  is  only  in  cases  where  a  party  has  a  right  and  no  other 
remedy  has  been  provided,  that  mandamus  lies. 

2.  So,  where  the  votes  cast  at  an  election  for  sheriff  have  been  duly  canvassed, 
and  a  certificate  of  election  issued  to  the  person  declared  elected,  a  writ  of  man- 
damus will  not  be  awarded  to  compel  the  county  clerk  to  issue  a  certificate  of 
election  to  another  person  who  claims  to  have  been  elected  instead  of  the  one  to 
whom  the  certificate  has  been  issued ;  as  in  such  case,  the  party  asking  the 
writ  of  mandamus  has  an  adequate  remedy  under  the  statute  providing  the  mode 
for  contesting  the  election. 

This  was  a  Petition  for  Mandamus,  and  an  original  pro- 
ceeding in  this  court. 

The  opinion  presents  all  the  facts  alleged  as  grounds  for  the 
issuance  of  the  writ. 

Messrs.  Allen  &  Webb  and  Messrs.  Mulkey,  Wall  & 
Wheeler,  for  the  relator. 

Mr.  Thomas  G.  Allen,  for  the  respondent. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  is  an  original  proceeding  in  this  court.  The  relator 
filed  his  petition  in  the  name  of  the  people,  against  respondent, 
in  which  he  prays  that  a  writ  of  manda?nus  may  issue  to 
compel  respondent,  as  county  clerk  of  Jackson  county,  to 
issue  a  certificate  to  relator,  who  claims  to  have  been  elected 
sheriff  of  that  county  on  the  3d  day  of  last  November. .  The 
petition  by  consent  is  taken  as  an  alternative  writ,  and  to  it 
respondent  filed  his  return.  In  it  he  admits  that  he  is  clerk, 
as  stated  in  the  petition ;  that  the  election  was  held,  and  that 
within  seven  days  thereafter  the  poll  books  were  returned  to 
his  office,  and  being  assisted  by  two  justices  of  the  peace  of 
the  county,  they  proceeded  to  open  and  canvass  the  vote  cast 
at  that  election  for  sheriff  of  the  county. 
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That  upon  opening  the  returns  from  the  several  precincts  of 
the  county,  the  returns  from  two  of  them  were  informal,  and 
for  that  reason  were  not  counted  in  the  canvass  of  the  vote. 
That  after  casting  them  out,  the  votes  returned  from  the 
remaining  precincts  showed  that  Gilbert  J.  Burr  had  more 
votes  than  relator,  and  certificate  of  election  was  given  to  Burr. 
That  he  had  been  commissioned,  had  qualified,  and  was  then 
acting  as  sheriff  of  the  county.  That  after  Burr  had  been 
commissioned,  relator  had  served  a  notice  upon  him  that  he 
would  contest  the  election  and  his  right  to  hold  the  office  ;  that 
a  trial  was  had  before  three  justices  of  the  peace  in  the  mode 
prescribed  by  the  statute,  which  had  resulted  in  favor  of  Burr, 
and  against  relator  for  costs. 

That  from  that  judgment  relator  removed  the  case  by 
appeal  to  the  Circuit  Court  of  Jackson  county,  which  is  still 
pending  and  undetermined  in  that  court.  To  this  return  rela- 
tor has  filed  a  demurrer,  which  presents  the  various  questions 
which  have  been  argued  on  the  trial. 

We  consider  but  one  question  presented  by  the  demurrer  as 
necessary  for  discussion,  as  it  is  conclusive  of  the  case,  and 
that  is,  whether  this  court  can  assume  original  jurisdiction 
to  hear  this  application.  The  rule  is  firmly  established,  that 
where  a  party  has  another  adequate  remedy  by  which  he  can 
obtain  relief,  a  court  will  not  issue  the  writ  of  mandamus. 
It  is  only  in  cases  where  a  party  has  a  right,  and  the  law  has 
provided  no  other  remedy,  that  mandamus  lies.  It  then  fol- 
lows that  if  the  relator  in  this  case  has  a  complete  remedy  by 
statutory  or  other  legal  forms,  he  cannot  have  the  relief 
sought. 

In  the  case  of  The  People  ex  rel.  v.  Warfield,  20  111.  160, 
where  a  bill  in  chancery  had  been  filed  for  relief  in  the  case 
of  an  election  to  determine  the  location  of  a  county  seat,  it 
was  held  that  mandamus  would  not  lie.  We  there  said,  "  we 
leave  the  question,  therefore,  to  be  settled  by  that  court,  which 
has  every  facility  for  purging  the  poll  books  and  ascertaining 
all  the  facts  upon  which  a  correct  decision  necessarily  depends." 
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Again,  in  the  case  of  The  People  ex  rel.  v.  Wiant,  48  111.  263, 
that  case  was  approved,  and  the  same  doctrine  applied. 

These  cases,  therefore,  govern  this,  as  relator  has  a  complete 
remedy  under  the  statute.  And,  as  was  said  in  the  cases 
above  referred  to,  the  circuit  court  has  rightfully  acquired 
jurisdiction  of  the  case,  and  has  ample  power  to  do  complete 
justice  in  the  premises,  and  we  must  refuse  to  take  jurisdic- 
tion or  to  award  a  peremptory  writ. 

Mandamus  refused. 


Absalom  Stubblefield 


Linus  Graves  et  al. 

Homestead — of  second  allotment  thereof.  Where  a  homestead  has  been  allotted 
to  a  debtor,  out  of  premises  sought  to  be  subjected  to  the  satisfaction  of  a  debt, 
there  may  be  a  second  allotment  of  homestead,  out  of  the  portion  so  assigned, 
to  the  same  debtor,  at  the  instance  of  another  creditor — the  only  limitation 
being,  that  it  shall  be  of  the  appraised  value  of  one  thousand  dollars.  Qucere, 
whether  such  second  allotment  of  homestead  can  be  had  at  the  instance  of  the 
creditor  who  was  a  party  to  the  first  allotment. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  in  the  McLean  Circuit  Court, 
filed  by  Absalom  Stubblefield,  against  Linus  Graves,  Samuel 
B.  Evans  and  others,  claiming,  among  other  things,  a  prior 
lien  upon  a  certain  tract  of  land  containing  23xf0  acres.  The 
bill  alleges  a  loan  of  money  by  complainant  to  Graves,  to 
secure  which,  Graves,  on  the  9th  of  January,  1858,  executed 
a  mortgage  on  the  land  in  question,  which  was  filed  for  record 
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on  the  same  day,  and  duly  recorded  on  the  1st  day  of  Febru- 
ary, 1858. 

It  appears,  as  is  alleged  in  the  bill,  that  one  Joshua  Wright 
had  a  prior  mortgage  on  the  same  tract  of  land,  which  he 
foreclosed,  aud  sold  a  part  of  the  land,  receiving  a  deed 
therefor,  which  left  remaining  about  five  acres  off  the  east 
side  of  the  tract,  being  part  of  the  east  half  of  the  southwest 
quarter  of  section  3,  in  township  23  north,  of  range  3  east. 
It  is  alleged  that  whatever  interest  the  defendant  Evans  may 
have  in  this  tract  of  land,  it  is  subservient  to  that  of  com- 
plainant. 

The  bill  prays  that  complainant's  mortgage  may  be  decreed 
to  be  a  prior  lien,  and  for  a  foreclosure  and  sale. 

At  the  March  term,  1866,  Evans  answered  the  bill,  denying 
the  prior  lien  of  complainant,  and  alleging  the  same  to  be  in 
himself,  in  virtue  of  a  mortgage  from  Graves  to  him,  executed 
and  delivered  on  the  8th  day  of  January,  1858,  to  secure  the 
payment  of  money  loaned  by  him  to  Graves,  and  filed  for 
record  the  same  da}r,  and  recorded  on  the  29th  day  of  that 
month.  At  the  same  time,  Evans  filed  his  cross-bill,  referring 
to  his  answer  to  the  bill  of  complaint,  and  setting  out  the 
mortgage,  averring  that  it  was  unsatisfied,  and  prior  in  date 
to  the  mortgage  by  Graves  to  complainant. 

The  cross-bill  then  alleges  that  Graves  is  the  head  of  a 
family,  and  residing  upon  this  tract  of  land  with  his  family, 
as  a  homestead.  It  is  alleged  that  the  premises  are  worth 
$4,000,  and  are  so  susceptible  of  division  that  a  portion  of  the 
land,  with  the  dwelling  house,  to  the  value  of  $1,000,  can  be 
set  off  to  him,  and  the  remainder  sold  to  satisfy  the  mortgage. 

The  prayer  of  the  cross-bill  is,  that  the  premises,  over  and 
above  the  value  of  $1,000,  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  mortgage. 

Graves  answered  the  bill  of  complaint  of  Stubblefield, 
admitting  the  note  and  mortgage,  but  alleging,  that  at  the  time 
Wright  foreclosed  his  mortgage,  he  was  living  on  the  premises 
with  his  family,  claiming  it  as  his  homestead ;  that  appraisers 


1869.]  Stubblefield  v.  Graves  et  al.  105 

Statement  of  the  case. 

were  appointed  by  the  master  in  chancery,  to  appraise  and 
set  off  to  him  such  part  of  the  tract,  including  the  dwelling 
house,  as,  in  their  opinion,  should  be  of  the  value  of  $1,000, 
which  resulted  in  their  setting  off  as  a  homestead  the  five 
acres  in  controversy.  These  proceedings  Graves  sets  up  in 
bar  of  the  foreclosure  and  sale. 

Stubblefield  answered  the  cross-bill  filed  by  Evans,  in  which 
he  denies  that  Evans'  mortgage  is  in  force  and  unpaid  and  a 
prior  lien,  and  alleges  that  after  Graves  made  the  mortgage  to 
Evans,  he  conveyed  to  Evans  a  large  tract  of  valuable  land, 
containing  about  480  acres,  in  trust,  and  without  consideration, 
except  his  indebtedness  to  Evans,  and  some  incumbrances 
which  Evans  discharged.  He  alleges  that  the  portion  Evans 
has  sold  and  what  he  retains,  exceeds  in  value  the  amount 
paid  by  Evans  to  relieve  it  from  incumbrances,  including  the 
amount  due  from  Graves  on  the  mortgage ;  and  he  insists  that 
the  conveyance  of  this  land  was,  in  equity,  a  mortgage,  and 
that  Evans  should  render  an  account  of  all  the  money  he  has 
paid  on  the  land,  and  of  all  money  received  by  him  from  sales 
thereof,  and  of  the  value  of  the  part  retained,  and  of  the  rents 
and  profits  received,  so  that  it  may  be  determined  what 
amount,  if  any,  is  due  Evans. 

Graves  filed  his  answer  to  the  cross-bill,  admitting  the  exe- 
cution of  the  note  and  mortgage,  and  that  they  are  unsatisfied, 
and  sets  up  his  homestead  right. 

At  the  time  complainant  answered  Evans'  cross-bill,  he  took 
leave  to  amend  his  original  bill,  to  which  Evans  filed  an  answer. 
The  amended  bill  alleges,  among  other  things,  the  mortgage 
to  Wright  of  this  and  other  land,  its  foreclosure  and  the  sale 
to  Wright,  besides  this  tract  in  controversy,  other  valuable 
land  for  much  less  than  its  value,  and  he,  fearing  that  Graves 
would  not  be  able  to  redeem  it,  proposed  to  Graves  that  he, 
complainant,  would  redeem  it  and  pay  off  all  incumbrances, 
and  would  sell  the  land  at  such  time  as  complainant  and 
Graves  might  deem  most  advisable,  and  that  upon  such  sale 
complainant  should  be  reimbursed  for  all  moneys  advanced 
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by  him  to  pay  off  incumbrances,  with  interest  on  the  same, 
and  would  credit  the  surplus  on  the  mortgage,  which  proposi- 
tion Graves  refused  to  accept,  but  soon  after  conveyed  all  his 
interest  in  these  lands  to  Evans,  who  paid  off  the  incum- 
brances, and  procured  deeds  to  be  made  from  the  Illinois 
Central  Kailroad  Company,  who  held  the  legal  title,  directly 
to  himself.  The  amended  bill  then  charges  that  this  con- 
veyance was  made  without  any  consideration,  except  the 
indebtedness  of  Graves  to  Evans,  as  stated,  and  charges  that 
Evans,  since  he  received  the  deed,  has  sold  a  portion  of  the 
land  for  a  high  price,  and  still  retains  a  part  of  great  value, 
and  demands  an  account  of  both,  but  charges  that  what  he 
has  sold  and  what  he  retains  is  more  than  sufficient  to  repay 
him  all  the  moneys  advanced  by  him,  with  interest  on  the 
same,  and  to  cancel  all  the  indebtedness  of  Graves  to  him ; 
and  he  further  charges  that  Evans  took  this  conveyance,  either 
as  trustee  for  Graves,  and  for  his  benefit,  or  as  a  mortgage,  to 
secure  his  debt ;  that  he  took  it  with  the  understanding  and 
agreement,  if  he  could  make  anything  out  of  the  land,  more 
than  sufficient  to  repay  his  advances,  Graves  was  to  have  the 
benefit  of  the  surplus,  and  alleges  that  Evans,  in  holding  all 
this  land  and  still  claiming  his  mortgage  debt  was  unpaid, 
was  a  fraud  upon  complainant,  and  he  prays  that  Evans  be 
required  to  render  an  account  of  all  lands  conveyed  to  him  by 
Graves,  either  in  fee  or  by  assignment  of  the  equitable  title, 
and  also  of  all  moneys  paid  by  him  to  discharge  the  incum- 
brances on  the  land,  and  of  all  moneys  received  by  him  from 
the  sale  of  portions  of  this  land,  and  of  the  value  of  the  part 
retained,  and  of  the  rents  and  profits,  and  that  a  decree  may 
be  rendered,  that  after  Evans  is  reimbursed,  the  surplus  of 
money  and  land  in  his  hands  shall  be  applied  to  the  payment 
of  the  note  and  mortgage  to  him,  or  that  the  same  shall  be 
decreed  to  be  subject  to  complainant's  mortgage. 

Evans,  in  his  answer,  denies  taking  this  land  in  trust  for 
any  purpose,  or  as  a  mortgage,  or  that  he  ever  reserved 
the   land   from   the   sale   to   Wright,   but  says  that  Graves 
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purchased  of  the  Illinois  Central  Railroad  Company  section  20 
in  township  26  north,  range  3  east,  on  credit,  and  received  a 
bond  for  a  deed,  with  the  usual  clause  of  forfeiture.  Graves 
was  in  default  to  the  company,  and  was  about  to  lose  the  land 
under  the  forfeiture  clause,  and  being  indebted  to  Evans  in 
about  the  sum  of  six  hundred  dollars  for  money  paid  and 
advanced  in  addition  to  the  mortgage,  and  the  land  then  not 
worth  more  than  the  balance  due  the  railroad  company,  and 
Graves  having  become  insolvent,  he  proposed  to  Evans  to  take 
the  land  and  make  what  he  could  out  of  it  for  his  own  benefit. 
At  this  time  Evans  did  not  know  that  Wright  had  a  mortgage 
upon  it,  but  afterwards  ascertained  that  Wright  had  sold  the 
land  under  a  mortgage;  that  the  time  of  redemption  had 
expired,  and  Wright  had  received  a  deed  for  it.  Evans  then 
made  an  arrangement  with  one  Joseph  Stewart,  to  whom 
Graves  had  sold  240  acres  of  the  land,  that  he  should  purchase 
of  Wright  his  title  to  the  entire  section,  which  Stewart  did, 
and  received  Wright's  deed  therefor,  and  then  conveyed  to 
Evans  400  acres  of  the  same,  he  retaining  240  acres  for  him- 
self, being  the  amount  he  had  previously  purchased  of  Graves. 
Afterwards,  Stewart  and  Evans  paid  the  balance  due  the  rail- 
road company,  in  the  proportions  severally  due.  Denies 
selling  any  of  this  land,  or  that  Graves  has  any  interest  in  it, 
and  that  he  is  under  any  sort  of  obligation  or  contract  with 
Graves  to  credit  him  anything  upon  his  note  and  mortgage 
for  any  profit  he  may  make  out  of  the  land,  or  to  pay  Graves 
any  part  of  the  proceeds,  claiming  that  the  mortgage  is  in  full 
force  and  unsatisfied. 

Replications  were  duly  filed,  and  the  cause  was  heard  on 
the  bill,  amended  bill  and  exhibits,  and  the  answers  thereto, 
and  upon  the  cross-bill  and  answers  thereto,  and  upon  oral 
testimony.  A  decree  was  passed  declaring  Evans'  mortgage 
a  prior  lien,  and  denying  the  claim  set  up  by  Graves,  that  the 
premises,  being  his  homestead,  having  been  so  set  off  to  him 
in  Wright's  foreclosure  suit,  they  were  not  liable  to  be  again 
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levied  upon,  and  a  homestead  allotted  in  the  same  a  second 
time. 

From  this  decree  Stubblefield  appeals,  and  assigns  as  error 
this  finding  of  the  court,  that  Evans'  mortgage  be  first  paid; 
and  Graves  assigns  as  error,  that  the  homestead  should  be  again 
allotted  out  of  the  mortgaged  premises. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  ¥m.  H.  Hanna  and  Messrs.  Greene  &  Littler,  for 
the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record.  First,  did 
Evans  receive  the  transfer  of  the  bond  of  the  Illinois  Central 
Railroad  Company  in  trust  for  any  purpose ;  and  second,  can 
a  homestead  be  allotted  a  second  time  to  the  same  party  out 
of  the  same  premises  ? 

The  first  depends  upon  the  facts  proved,  and  they  will  be 
examined  in  vain  to  find  any  ground  for  the  assumption  that 
this  equitable  title  of  Graves  to  section  20,  was  assigned  for 
any  trust  purpose,  or  that  it  should  be  considered  as  a  mort- 
gage. Graves,  in  his  testimony,  denies  it.  He  says  he  was 
unable  to  pay  his  debts,  and  thought  if  he  could  dispose  of 
this  land  at  a  fair  value  he  could  pay  ;  he  could  not  make  any 
sale  ;  could  not  pay  the  interest  on  the  debt ;  went  to  Evans 
and  told  him  he  could  neither  pay  for  the  land  nor  sell  it,  and 
that  he  must  take  it  and  do  the  best  he  could  with  it ;  that  he 
had  no  money  to  pay  him  for  the  money  he,  Evans,  had 
advanced  on  it.  Evans  hesitated  about  taking  it,  but  finally 
agreed  to  take  it.  There  were  more  than  five  thousand  dol- 
lars  due  the  company  on  the  land  when  Evans  agreed  to  take 
it,  besides  interest.  The  land  wTas  nearly  all  enclosed,  and 
about  three  hundred  acres  broke  up.  Before  he  let  Evans 
have  it,  he  tried  to  get  complainant  to  take  it,  but  he  refused  : 
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then  tried  to  get  him  and  his  brother,  John  Stubblefield,  to 
take  it,  but  they  gave  him  no  encouragement.  There  was  no 
arrangement  or  understanding  between  Evans  and  Graves 
that  Graves  was  to  have  any  benefit  out  of  the  land  if  it  sold 
for  more  than  Evans  paid  out  on  it.  The  transfer  was  an 
absolute  one,  without  any  secret  or  other  trust,  and  therefore 
the  maxim  quoted,  u  once  a  mortgage  always  a  mortgage,"  has 
no  application. 

The  sale  was  absolute  to  Evans.  The  land,  in  the  condition 
the  payments  were,  more  than  five  thousand  dollars  being 
due  upon  it,  was  unsaleable,  and  worth  but  little  in  the  market, 
if  there  could  be  said  to  be  any  market  for  it.  Stubblefield, 
himself,  testifies  he  did  not  think  the  land  worth  much. 
Besides  the  amount  due  the  railroad  company,  there  were  the 
advances  Evans  had  made  to  pay  the  interest  on  the  railroad 
debt,  amounting  to  several  hundred  dollars,  and  in  addition, 
"Wright's  interest,  for  which  he  had  obtained  a  deed  under  his 
mortgage  sale,  had  to  be  paid  for,  so  that  it  may  be  safely 
said,  Evans  paid  the  full  value  for  that  portion  of  the  land  he 
obtained. 

Upon  the  other  question,  can  a  homestead  be  assigned  to 
the  same  party  out  of  the  same  premises  a  second  time  ?  We 
think  there  can  be  no  question  about  it.  When  Wright  fore- 
closed his  mortgage  on  the  twenty-three  acre  tract,  and  was 
proceeding  to  sell  the  same,  the  homestead  claim  was  inter- 
posed, and  the  master  in  chancery,  in  conformity  to  the  statute, 
had  the  tract  divided,  and  five  acres,  part  thereof,  and  then 
worth  $1,000,  was  allotted  to  Graves,  on  which  he  then  resi- 
ded, and  has,  ever  since,  resided.  This  was  near  nine  years 
ago,  and  at  the  time  of  this  decree  of  foreclosure  by  Evans, 
the  five  acres  thus  set  off,  which  were  appraised  at  $200  per 
acre  under  Wright's  decree,  the  weight  of  testimony  is,  is  now 
worth  $500  per  acre.  The  law  gives  to  a  debtor  a  homestead 
of  the  value  of  $1,000  and  no  more,  which  is  exempt  from 
execution  or  forced  sale.  No  part  of  our  State,  within  the 
last  nine  years,  has  improved,  and  its  lands  advanced  in  price, 
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more  rapidly,  than  in  the  locality  of  these  premises,  and 
while  a  homestead  of  the  value  of  $1,000  can  be  had  in  them, 
and  leave  a  large  overplus  for  creditors,  we  can  perceive  no 
reason  why  it  should  not  be  divided  a  second  time.  All  the 
debtor  can  demand  is,  a  homestead  of  that  value.  Evans  was 
no  party  to  the  assignment  of  the  homestead  in  the  first 
instance,  and  no  rights  as  against  him  can  have  been  acquired 
thereby  by  Graves  which  ought  to  preclude  Evans  from  col- 
lecting his  debt,  or  some  portion  of  it,  sufficient  being  left 
Graves  to  satisfy  his  homestead  right.  As  suggested  by 
counsel,  if  a  man  desires  to  keep  his  homestead  from  his 
creditors,  he  has  only  to  execute  a  mortgage  to  a  friend,  have 
it  foreclosed,  procure  the  homestead  to  be  set  off,  and  then, 
however  much  it  may  appreciate  in  value,  hold  it  in  defiance 
of  his  creditors.  Suppose,  nine  years  ago,  a  tract  of  land  con- 
taining ten  acres,  part  of  a  large  tract  near  the  city  limits  of 
Chicago,  had  been  valued  and  set  off  as  a  homestead,  it  being 
then  of  the  value  of  $1,000,  and  on  this  land,  the  resident 
head  of  the  family  had  erected  costly  buildings  and  improve- 
ments, by  means  of  which,  and  the  rise  of  property  in  that 
locality,  its  valua  now  should  greatly  exceed  one  thousand 
dollars,  by  what  principle  of  right,  law  or  justice,  could  the 
claimant  insist  upon  holding  the  tract  as  a  homestead,  when 
one-tenth  of  the  tract  would  fully  satisfy  the  homestead  right  ? 
We  can  see  none.  The  principle  is  the  same  if  there  be  but 
one  city  or  town  lot.  If  it  is  of  greater  value  than  $1,000, 
and  can  be  so  divided  as  to  leave  a  homestead  of  the  value  of 
$1,000,  a  division  ought  to  be  had.  And  there  is  no  hardship 
in  this,  for  under  the  statute,  the  claimant  can  be  deprived  of 
his  homestead  by  the  payment  of  $1,000  by  the  creditor  who 
is  proceeding  against  it.  A  debtor,  being  unable  to  pay  his 
debts,  has  no  right  to  a  homestead  of  greater  value  than 
$1,000.  By  securing  one  to  him,  of  that  value,  his  rights  are 
satisfied  and  the  requirements  of  the  law  fulfilled. 

The  court  decreed  properly,  that  Evans'  mortgage  was  a 
prior  lien  on  this  land;    that  the  sale  of  Graves'  equitable 
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claim  to  the  railroad  land  was  absolute,  free  from  all  trusts 
and  conditions,  and  that  a  homestead  right  can  be  assigned 
in  the  same  premises  to  the  same  debtor  a  second  time,  the 
only  limitation  being  that  it  shall  be  of  the  appraised  value 
of  $1,000. 

For  the  reasons  given,  the  decree  of  the  circuit  court  is  in 
all  things  affirmed. 

Decree  affirmed. 


The  Farmers  &  Merchants'  Insurance  Company 

v. 
John  A.  Chesntjt  et  al. 

1.  Insurance — adjustment  of  loss,  and  a  subsequent  promise  to  pay — effect  of. 
"Where  an  insurance  company,  upon  a  final  adjustment  of  a  loss,  determine  the 
amount  and  time  of  payment,  which  is  accepted  by  the  assured,  whereupon 
the  secretary  of  the  company,  over  his  signature  as  such,  executes  a  writing  in 
the  words  following:  "Office  of  the  Farmers  &  Merchants'  Insurance  Co., 
Quincy,  111.,  March  11,  1867.  Your  proof  of  loss  under  policy  No.  24,266,  is  at 
hand  this  p.m.,  and  accepted,  and  will  be  payable  at  this  office  90  days  from  this 
date,"  and  delivered  the  same  to  the  assured,  and  cotemporaneous  with  its  exe- 
cution and  delivery,  the  secretary  and  general  agent,  in  the  presence  of  the 
president,  verbally  promised  to  pay  him  the  amount  agreed  upon  in  90  days,  it 
was  held,  that  this  was  a  subsequent  promise  to  pay  a  loss,  the  amount  of  which 
had  been  previously  determined,  and  the  verbal  promise  of  the  secretary  and 
general  agent,  made  in  the  presence  of  the  president  of  the  company,  at  the  time 
of  the  execution  and  delivery  of  such  writing,  and  their  express  or  silent  acqui- 
escence, was  evidence  of  their  intention  to  so  regard  it. 

2.  Same — of  a  violation  of  a  condition  of  the  policy — Us  effect  upon  the  promise. 
A  party  omitted  from  his  written  application  for  insurance  upon  a  building,  a 
statement  of  the  fact  that  there  was  a  wooden  building  in  closs  proximity  to  that 
sought  to  be  insured,  but,  as  he  alleged,  he  afterwards,  remembering  the  omis- 
sion, went  to  the  agent  and  stated  the  fact  to  him,  verbally,  and  the  agent  replied, 
it  would  make  no  difference :  Held,  if  this  were  true,  the  company  couM  not 
defend,  in  case  of  loss,  on  the  ground  of  the  omission  to  state  the  fact  in  the 
application,  although  the  policy  should  declare  that  it  would  be  vitiated  "hereby. 
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3.  But  whether  the  agent  was  informed  of  such  omission  or  not,  in  the  man- 
ner stated,  a  subsequent  adjustment  of  the  loss,  and  a  promise  to  pay,  with  a 
knowledge  of  the  facts,  would  be  a  waiver  of  all  right  of  defense  growing  out  of 
a  violation  of  such  condition. 

4.  Policy  of  insurance — of  the  time  of  bringing  suit.  A  provision  in  the  pol- 
icy requiring  suit  to  be  brought  within  a  year,  would  be  waived  if  the  company 
actually  makes  an  adjustment  of  the  loss,  and  a  new  contract  to  pay,  upon  which 
the  assured  relies. 

5.  Consideration — for  a  promise — what  sufficient.  In  the  compromise  of  dis- 
puted matters,  the  yielding  of  the  claims  of  either  party,  with  the  view  to  effect 
a  settlement,  is  a  sufficient  consideration  to  bind  the  parties  to  it. 

6.  So,  where  the  assured  signs  the  statement  of  loss  at  the  amount  the  com- 
pany were  willing  to  pay,  it  being  for  a  sum  less  than  that  claimed  by  him — no 
fraud  appearing — he  could  not  recover  for  a  larger  sum ;  and  his  agreement  to 
take  that  sum  is  a  sufficient  consideration  for  the  promise  of  the  company  to 
pay  it. 

7.  Agents — of  insurance  companies — extent  of  their  authority.  The  authority 
of  agents  of  insurance  companies,  in  their  relations  with  the  public,  is  not  con- 
trolled by  the  by-laws  of  the  company,  nor  by  the  power  contained  in  a  private 
instrument  of  appointment,  of  which  the  public  can  have  no  knowledge,  but  by 
the  nature  and  extent  of  the  authority  which  the  company  itself  holds  out  its  agent 
as  possessing. 

8.  So,  although  the  charter  of  an  insurance  company  provides  that  the  affairs 
of  the  company  shall  be  managed  by  a  board  of  directors,  who  may  appoint  an 
executive  committee,  clothed  with  the  full  exercise  of  all  the  powers,  yet,  the 
president,  secretary  and  general  agent  are  the  officers  through  whom  the  busi- 
ness of  the  company  is  done,  and  they  are  held  out  to  the  public  as  its  represen- 
tatives, and  the  precise  scope  of  authority  delegated  to  them,  or  to  those  acting 
under  them,  by  virtue  of  a  private  instrument  of  writing  defining  such  authority, 
and  which  is  unknown  to  the  public,  cannot  be  received  as  the  just  limit  of  their 
authority,  where  by  the  acts  of  the  company  such  agents  are  held  out  to  the 
public  as  possessing  powers  greater  than  those  defined  in  the  instrument. 


Appeal  from  the  Circuit  Court  of  Adams  county ;   the  lion. 
Joseph  Sibley,  Judge,  presiding. 

The   facts  in  this   case   are   very  fully   presented   it   the 
opinion  of  the  court. 

Messrs.  Skinner  &  Marsh,  for  the  appellants. 
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The  application  for  insurance  is  a  plain,  clear  warranty,  part 
of  the  contract  of  insurance,  and  its  truth  constitutes  a  condi- 
tion precedent  to  the  taking  effect  of  the  policy ;  or,  in  other 
words,  if  the  description  as  to  other  buildings  within  the  100 
feet,  be  shown  untrue,  not  to  disclose  all  of  them,  or  not  fully 
to  answer  the  question  relative  to  them,  and  affecting,  in  any 
possible  view,  the  risk,  the  policy  becomes  void  from  the 
beginning.  And  it  is  immaterial  whether  the  company  knew 
of  the  existence  of  the  other  building  or  not,  or,  indeed, 
whether  it  did  or  did  not,  in  a  greater  or  less  degree,  increase 
the  risk,  because  such  is  the  written  contract  the  parties  have 
made ;  by  it  their  rights  are  lixed,  and  no  parol  evidence  or 
information  can  affect  or  vary  the  legal  force  of  it. 

Nor  is  it  material  whether  not  naming  the  other  building 
was  the  result  of  accident  or  intention.  By  the  contract  the 
insured  guaranteed  that  the  application  fully  and  truly  set 
forth  all  the  buildings  within  the  100  feet,  and  agreed  that  if 
it  did  not,  the  policy  should  be  void,  and  by  that  contract  only 
is  the  insurer  bound. 

The  following  cases  fully  sustain  this  position  :  4  Hill,  188, 
190  to  193  ;  2  Selden,  53  ;  18  N.  Y.  E.  373  ;  2  Denio,  75 ;  10 
Barb.  285  ;  14  ib.  383  ;  6  Cash.  42  ;  7  Cush.  175  ;  3  Gray,  580  ; 
1  Allen,  305;  7  Watts  and  Serg.  348;  1  Story's  E.  57;  31 
Maine,  219  ;  7  Gray,  364. 

A  mere  promise  to  pay  according  to  the  terms  of  a  written 
paper,  or  policy,  void  from  the  beginning,  is  nudum  pactum. 

If  authority  may  be  exercised  by  secretary  or  agent,  with- 
out the  sanction  of  the  directors  or  executive  committee,  they 
are,  in  effect,  the  corporation,  and  the  charter  vesting  the  power 
in  the  directors  and  executive  committee,  is  a  dead  letter. 
Power  reposed  by  law  in  certain  officers  of  a  corporation,  can 
alone  be  exercised  by  them — it  cannot  be  delegated,  because 
the  law  has  determined  the  medium  of  its  exercise.  7  Cow. 
462,  464,  465 ;  12  Cush.  469,  471 ;  23  Penn.  State  E.  272 ; 
24  ib.  320 ;  6  Cush.  42,  49. 

8— 50th  III. 
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A  warranty  in  insurance  cannot  be  affected  by  any  parol 
evidence,  or  notice,  and  what  is  in  writing  by  agreement  of 
the  parties,  as  in  this  case,  cannot  rest  in  parol,  but  if  it  could, 
notice  to  an  agent  not  authorized  to  issue  policies — make  con- 
tracts of  insurance — would  not  be  notice  to  the  company. 

Messrs.  Wheat  &  Marcy,  for  the  appellees. 

The  adjustment,  settlement,  and  promise  to  pay,  was  a  new 
contract,  governed  by  the  general  statute  of  limitations.  The 
adjustment  alone,  without  any  express  promise,  would  sustain 
an  action  upon  an  account  stated.  Angell  on  Insurance,  sec. 
361. 

The  object  of  the  condition  (to  sue  in  12  months,)  is  to  hold 
the  assured  to  reasonable  diligence  by  suit,  where  his  claim  is 
disputed.  The  company  cannot  object  to  a  want  of  diligence, 
induced  by  reliance  in  good  faith  upon  its  own  unconditional 
assurance  that  the  loss  will  be  paid  without  controversy.  As 
to  waiver  of  this  kind  of  condition,  see  Grant  v.  Lexington 
Ins.  Co.  5  Ind.  23 ;  Ames  v.  N.  Y.  Union  Ins.  Co.  14  K  Y. 
254;  Stout  v.  City  Fire  Ins.  Co.  12  Iowa,  371 ;  Mayor  &c.  of 
J¥ew  York  v.  Hamilton  Fire  Ins.  Co.  10  Bos.  537;  Peoria  lis.  Co. 
v.  Hall,  12  Mich.  202 ;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.  9 
Ind.  443;  French  v.  Lafayette  Ins.  Co.  5  McLean,  461. 

An  adjustment  made  with  full  knowledge  of  the  facts,  is 
binding,  although  such  facts  might  have  been  a  bar  to  the 
action  before  adjustment.  2  Phillips'  Ins.  chap,  xxi,  sec.  1,815  ; 
How  v.  Smith,  1  Cai lies'  N.  Y.  32. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  the  assignees  in  bankruptcy  of  one 
David  Wigle,  to  recover  the  insurance  effected  upon  a  stock  of 
goods.  The  fire  occurred  in  February,  1867,  and  soon  after 
wards  the  company  sent  an  agent  to  the  locality  to  investigate  the 
facts  and  determine  the  amount  of  loss.     The  agent  estimated  it 
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at  $1,852.51,  to  which  Wigle  would  not  agree.  Subsequently, 
Wigle  went  to  Quincy,  where  the  company  did  its  business, 
and  renewed  his  demand  for  payment.  After  considerable 
negotiation,  Wigle  agreed  to  take  the  amount  above  named, 
and  the  proof  of  loss  was  made  out  on  that  basis,  and  signed 
by  Wigle.  The  company,  through  its  secretary,  then  gave 
him  the  following  paper: 


W.  N.  Cline,  President, 
H.  M.  Yan  Frank,  V.  Pres't, 
W.  K.  Yan  Frank,  Secretary, 
Levi  Coon,  General  Agent. 


Capital,  $700,000.00. 

Office  of  the 
Farmers  &  Merchants' 
Insurance  Co., 
Quincy,  111.,  March  11,  1867. 


D.  Wigle,  Esq., 

West  Point,  111. 

Dear  Sir  :  Your  proof  of  loss  under 

policy  No.  24,266,  is  at  hand  this  p.  m.,  and  accepted,  and  will 

be  payable  at  this  office  90  days  from  this  date. 

Truly, 

W.  K.  Yan  Frank, 

Secretary. 

According  to  the  testimony  of  Wigle,  the  company  not  only 
gave  him  this  paper,  but  the  secretary  and  general  agent,  in 
presence  of  the  president  of  the  company,  verbally  promised 
to  pay  him  the  amount  agreed  upon,  in  90  days.  They  ulti- 
mately refused  to  pay,  and  this  suit  was  brought. 

The  declaration  contained  four  counts.  A  demurrer  was 
sustained  to  the  first,  and  it  was  not  amended.  The  second 
and  third  counts  were  based  upon  the  alleged  settlement  and 
promise  to  pay  in  90  days,  and  the  fourth  was  upon  an  account 
stated.  The  company,  by  way  of  defense,  insists  that  Wigle, 
in  his  application  for  insurance,  omitted  to  mention  a  wooden 
building  which  stood  within  a  few  feet  of  the  building  insured, 
and  hence  the  policy,  by  its  terms,  was  void.  It  also  insists 
that  suit  was  not  brought  within  one  year  after  the  fire,  as 
required  by  the  terms  of  the  policy,  and  that  the  so-called  set- 
tlement was  a  mere  adjustment  of  the  amount  of  the  loss,  and 
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not  a  promise  to  pay,  binding  upon  the  company.  It  is  uro;ed 
that  such  a  promise,  if  ever  made,  was  without  consideration, 
and  that  the  officers  alleged  to  have  made  it  had  no  power  thus 
to  bind  the  company. 

The  jur}',  by  their  verdict,  found  the  promise  was  made, 
and  we  cannot  say  this  finding  was  against  the  evidence. 
Wigle,  whose  interest  in  the  controversy  had  terminated  by 
his  bankruptcy,  testified  positively  as  to  the  promise.  The 
secretary  and  general  agent  deny  it,  but  the  president,  on  his 
cross-examination,  says,  he  "  knew  a  certain  sum  had  been 
fixed  and  agreed  upon  as  the  amount  to  be  paid  Wigle  for  his 
loss,  and  that  Wigle  agreed  to  take  it."  Wigle  is  further  sup- 
ported by  the  written  memorandum  furnished  to  him,  as  above 
set  forth,  and  which  seems  to  import  something  more  than  a 
mere  adjustment  of  the  amount  of  the  loss.  We  must,  there- 
fore, take  the  special  promise  as  proven. 

Considering  then,  as  we  must,  that  promise  to  have  been 
made,  what  effect  is  to  be  given  to  the  fact  that  no  mention 
was  made  of  the  wooden  building  in  the  application  for  the 
insurance.  Wigle  testifies  that  after  he  had  signed  the  written 
application,  he  remembered  he  had  made  no  mention  of  the 
wooden  building,  and  went  back  and  told  Coon,  the  agent, 
about  it,  and  that  Coon  replied,  it  would  make  no  difference. 
This  is  denied  by  Coon.  If  true,  the  company  could  nut 
defend  an  action  on  the  policy  upon  this  ground.  Atlantic 
Ins.  Co.  v.  Wright,  22  111.  471:.  But  whether  true  or  not,  the 
agent  of  the  company  was  fully  advised  of  the  existence  of 
this  wooden  building  before  the  settlement  and  promise  were 
made,  and  even  the  instructions  asked  by  counsel  for  the  com- 
pany assume,  if  such  a  promise  was  made,  with  a  knowledge 
of  all  the  facts,  and  if  the  promise  was,  in  other  respects,  bind- 
ing, it  would  be  a  waiver  of  all  right  of  defense  growing  out 
of  this  cause.  In  conceding  this,  the  instructions  for  the 
defendant  did  not  concede  too  much.  If  the  new  promise  was 
made  by  the  company  upon  a  sufficient  consideration,  and 
with  full  knowledge  of  all  the  facts,  it  was  sufficient,  of  itself, 
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to  fix  their  liability.  Dow  v.  Smith,  1  Caines,  32 ;  2  Phillips 
on  Ins.  sec.  1,815. 

The  same  is  true  in  regard  to  the  provision  of  the  policy 
requiring  suit  to  be  brought  within  a  year.  It  was  held,  in 
Peoria  Marine  &  Fire  Ins.  Co.  v.  White/nil,  25  111.  -175,  that 
such  a  provision  in  the  policy  was  binding,  but  would  be 
waived  if  the  company  deterred  the  assured  from  bringing 
suit,  by  holding  out  reasonable  hopes  of  an  adjustment.  A 
fortiori  would  it  be  waived,  if  the  company  actually  makes 
an  adjustment  and  a  new  contract  to  pay,  upon  which  the  party 
relies.  This  suit  is  not  upon  the  policy,  but  upon  the  new 
promise,  and  as  to  that,  the  stipulation  in  the  policy  has  no 
application. 

The  case,  then,  is  narrowed  down  to  the  validity  of  the  new 
promise,  which  the  jury  found  was  made.  It  was  not  a  nude 
pact,  because  Wigle  claimed  that  his  policy  covered  certain 
boots,  shoes  and  clothing,  that  were  destroyed  by  the  fire. 
This  was  denied  by  the  company.  The  question  was  not  free 
from  doubt,  but  Wigle,  for  the  sake  of  a  settlement,  agreed 
to  forego  this  claim  and  accept  the  amount  the  com- 
pany was  willing  to  pay.  This  appears  both  by  his  own 
testimony  and  that  of  the  president,  and  upon  the  familiar 
principle  applicable  to  the  compromise  of  disputed  claims, 
was  binding  upon  the  parties  as  a  mutual  settlement,  so  far  as 
depended  upon  the  question  of  consideration.  After  signing 
the  statement  of  loss  at  the  amount  agreed  upon,  without  fraud, 
Wigle  could  not  have  recovered  a  larger  sum,  and  his  agree- 
ment to  take  that  sum  was  a  sufficient  consideration  for  the 
promise  of  the  company  to  pay  it. 

But,  it  is  said,  if  the  special  contract  was  made,  the  officers 
making  it  were  acting  beyond  their  power,  and  certain  sec- 
tions of  the  charter  were  read  in  evidence,  providing  that  the 
affairs  of  the  company  shall  be  managed  by  a  board  of  direc- 
tors, who  may  appoint  an  executive  committee,  which,  when 
the  board  is  not  in  session,  may  exercise  all  the  powers  of  the 
company,  unless  forbidden  by  its  by-laws.     In  this  case,  Wigle 
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had  come  to  Quincy,  where  the  chief  office  of  the  company 
was  situated,  for  the  purpose  of  finally  adjusting  his  loss. 
He  there  makes  a  settlement  with  the  secretary  and  general 
agent,  in  the  presence  of  the  president,  and  with  his  silent 
acquiescence.  These  are  the  officers  through  whom  the  busi- 
ness of  the  company  is  done.  They  are  held  out  to  the 
public  as  its  representatives.  The  policies  are  executed  by 
them.  The  official  designation  of  one  of  them  is  "general 
agent,"  and  in  that  capacity  he  is  advertised  by  the  company 
to  the  world.  We  had  occasion,  in  the  case  of  The  JY.  E. 
Fire  de  Marine  Ins.  Co.  v.  Schettler,  38  111.  170,  to  comment 
on  the  attempt,  not  unfrequently  made  by  these  companies,  to 
escape  their  liabilities  by  denying  the  authority  of  their  agents, 
and  we  here  repeat  what  was,  in  substance,  there  said,  that  the 
question  in  these  cases  is,  simply,  what  power  does  the  com- 
pany hold  out  its  agents  to  the  public  as  possessing?  In  this 
case,  the  company  read  in  evidence  the  written  appointment  of 
the  agent,  Coon,  defining  his  authority.  But  what  mattered 
it  to*the  public,  what  powers  were  granted  to  him  by  a  private 
instrument  of  which  they  had,  and  could  have,  no  knowledge? 
Under  the  clauses  of  the  charter  above  quoted,  the  board  of 
directors,  or  the  executive  committee,  had  power  to  appoint 
an  agent  and  other  officers,  who  should  transact  the  regular 
business  of  the  company,  which  would  necessarily  include  the 
settlement  of  losses.  This  is  a  part  of  the  routine  business  to 
be  transacted  whenever  a  loss  occurs,  and  to  whom  could  the 
public  look  for  its  transaction  but  to  those  officers  and  agents 
whose  names  appear  upon  the  instruments  issued  by  the  com- 
pany, and  who  represent  it  to  the  world?  The  public  knows 
nothing  of  the  executive  committee.  In  this  case,  Wigle  tes- 
tifies he  was  told  the  committee  were  to  meet,  but  he  was  not 
brought  in  contact  with  them.  Subsequently,  however,  to  the 
time  when  they  were  to  meet,  the  settlement  was  made  by 
the  officers.  The  committee  thus  permitted  the  officers  to  act 
for  them,  and  Wigle  had  a  right  to  believe  they  had  the  requi- 
site power.     He  acted  on  that  belief  himself,  by  reducing  the 
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written  statement  of  his  loss  to  a  sum  which  they  were  willing 
and  agreed  to  pay,  and  the  company  cannot  now  repudiate 
the  transaction.  It  was  a  transaction  of  such  character  as 
necessarily  to  fall  within  the  general  business  of  the  company, 
and  it  was  conducted  with  those  officers  to  whom  such  business 
is  necessarily  entrusted,  and  who  are  the  only  persons  to  whom 
policy  holders  can  resort  for  a  settlement  of  their  claims. 

Objections  are  taken  to  the  instructions  given  and  refused, 
but  it  is  unnecessary  to  discuss  them  in  detail,  as  they  pre- 
sented the  case  to  the  jury  in  substantial  accordance  with  the 
views  we  have  here  expressed.  Special  complaint  is  made 
of  the  modification,  by  the  court,  of  the  sixth  instruction 
asked  by  the  defendant,  but  without  just  cause.  The  instruc- 
tion, as  asked,  was  to  the  effect,  that  the  letter  read  in  evidence 
and  signed  by  Yan  Frank,  did  not,  of  itself,  amount  to  a  valid 
promise  to  pay  a  sum  of  money,  which  the  court  qualified  by 
adding  the  following  clause :  "  unless  the  jury  believe  from 
the  evidence  that  he  had  authorit}^  to  write  the  same."  It  is 
objected  to  the  qualification,  not  that  it  lays  down  an  erroneous 
legal  principle,  but  that,  in  this  case,  it  tended  to  mislead, 
because  Yan  Frank,  not  regarding  the  letter  as  a  promise  to 
pay,  but  merely  as  an  acknowledgment  of  the  receipt  of  proof 
of  loss,  had  testified  he  had  authority  to  write  the  letter,  and 
it  is  urged  that  the  jury,  applying  the  instruction  to  Yan 
Frank's  assertion  of  authority,  would  be  obliged  to  find  for 
the  plaintiff.  The  answer  to  this  objection  is,  that  the  letter 
is,  upon  its  face,  something  more  than  a  mere  receipt  of  proof 
of  loss.  It  is  a  promise  to  pay  in  90  days,  and  if  made  by 
the  authority  of  the  company,  would  be  binding,  as  stated  by 
the  court.  If  the  witness  sought  to  give  the  letter  a  narrower 
meaning  than  it  bore  upon  its  face,  and  assert  his  authority  to 
write  it,  while  denying,  as  he  did,  that  he  had  authority  to 
promise  to  pay  money,  it  would  be  for  the  jury  to  give  to  each 
part  of  his  evidence  such  weight  as  it  might  deserve.  There 
was,  at  least,  no  error  in  the  instruction.  But,  in  view  of  all 
the  evidence  and  instructions,  it  is  clear  the  jury  found  their 


120  Ins.  Co.  of  K  A.  et  al.  v.  McDowell  et  al.    [Jan.  T., 

Syllabus. 

verdict  upon  the  belief  that  there  had  been  a  complete  settle- 
ment with  the  officers  of  the  company,  and  that  this  letter  was 
written  in  pursuance  and  by  the  authority  of  such  settlement, 
and  in  this  finding  we  concur. 

"We  are  of  opinion  the  case  was  rightly  decided,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


The   Insurance  Company  of  North   America 

v. 
McDowell  &  Brown. 

The   Merchants'  Ins.  Co.  of   Chicago  v.  The  Same. 

Lumberman's  Insurance  Company  v.  The  Same. 

1.  Insurance — of  an  over  valuation.  Where  a  policy  of  insurance  is  silent 
in  regard  to  an  over  valuation  of  the  property  insured,  the  statement  of  the 
value  of  the  property  in  the  application  for  insurance,  is  not  one  which  the  assured 
warrants  to  be  true  ;  and  where  the  agent  knows,  or  can  judge  of  the  value  of 
the  property  himself,  and  accepts  an  application  without  objection  to  the  state- 
ment therein  of  the  value,  even  if  such  valuation  is  higher  than  it  should  be,  it 
will  not  vitiate  the  policy. 

2.  But  an  over  estimate  of  the  value  of  the  property  by  the  owner  in  his 
application,  is  a  circumstance  which  may  be  considered,  in  connection  with 
others,  to  show  that  the  owner  destroyed  the  property  for  the  purpose  of  defraud- 
ing the  company,  where  that  is  relied  upon  as  a  defense. 

3.  Same — of  notice  of  application — what  deemed  siifficient  notice.  Where  it  is 
one  of  the  conditions  of  a  policy  that  the  application  must  be  sent  to  the  Secre- 
tary at  Chicago,  before  any  risk  can  be  assumed, — an  indorsement  upon  the 
application,  "  Authorized,  Nov.  5th,  1866,  at  4  percent.,"  is  proof  of  such  notice. 
And  a  subsequent  recognition  of  the  validity  of  the  policy,  by  receiving  the  pre- 
miums, and  sending  an  agent  to  investigate  the  loss,  is  an  estoppel  to  an  objec- 
tion raised  on  that  ground. 
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4.  Same — of  failure  to  endorse  consent  on  policy  to  effect  other  insurance — incum- 
brances. Where  several  polieies  of  insurance  were  effected  with  one  person,  act- 
ing as  the  agent  of  the  several  companies,  the  object  and  purpose  of  endorsing 
consent  on  the  policy  was  fully  secured.  And  an  endorsement  upon  the  policies, 
that  the  loss,  if  any,  would  be  paid  to  persons  holding  the  incumbrances,  was 
notice  of  such  incumbrances,  and  the  companies  cannot  avail  themselves  of  the 
negligence,  if  any,  of  their  agents,  as  against  the  bona  fide  assured. 

5.  Same — increased  hazard  from  repairs — effect  of.  An  increase  of  hazard 
only  suspends  the  policy  while  it  continues ;  the  liability  is  restored  when  the 
increased  hazard  terminates. 

6.  Policy  of  Insurance — of  the  time  of  commencing  suit.  Where  the  policy 
provides  that  the  company  shall  have  sixty  days  after  notice  and  proof  of  loss, 
within  which  to  pay  the  loss,  suit  brought  after  the  prescribed  time,  with  notice 
and  proof  of  loss  incurred,  is  not  premature ;  and  any  failure  to  make  timely 
objections  to  the  sufficiency  of  such  proof  would  be  regarded  as  a  waiver  of  such 
objection,  if  any  existed. 

7.  Samk — of  a  substantial  compliance  with  its  conditions.  Where  the  require- 
ments of  the  policy  of  insurance  upon  a  mill  do  not  permit  smoking  in  or  upon 
the  premises,  or  the  carrying  lights  open  and  exposed,  under  a  penalty  of  a  for- 
feiture of  the  policy,  it  was  held,  that  under  such  conditions  the  insured  under- 
took only  that  these  violations  should  not  occur  with  his  consent,  and  that  he 
would  use  the  reasonable  diligence  of  a  prudent  man  to  prevent  them. 

8.  Averment  and  proof- — variance — Where  the  declaration  avers  the  con- 
tract to  have  been  made  with  the  Insurance  Company  of  North  America,  and  the 
proof  shows  it  to  have  been  made  with  the  President  and  Directors  of  the  com- 
pany, it  was  held,  that  the  averment  stated  the  obligation  under  the  contract 
according  to  its  legal  effect. 


Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Messrs.  Hatch  &  Slade  and  Messrs.  Weldon  &  MoI^ulty, 
for  the  appellants. 

Where,  by  the  policy,  the  application  and  the  survey,  and 
conditions  annexed,  are  made  a  part  of  the  contract,  so 
far  as  they  relate  to  the  property  insured,  they  must  be  true, 
or  the  policy  will  be  void.     Howard  Fire  and  Marine  Ins. 
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Co.  v.  Cornick  et  al.,  24  111.  461 ;  New  England  Fire  and 
Marine  Ins.  Co.  v.  Wetmore  et  al.,  32  111.  243,  244. 

In  Herron  v.  Peoria  Marine  and  Fire  Ins.  Co.,  28  111.  238, 
this  Court  says  •  "  They  (the  representations  in  the  applica- 
tion) are  subject  to  attack  by  defendant,  and  if  he  shows  their 
falsity,  if  material,  the  assured  cannot  recover." 

We  contend  that  anything  is  "material"  to  a  risk  which, 
if  known  to  the  insurance  company,  would  have  induced  it 
to  ask  a  higher  rate  of  premium,  or  to  reject  the  risk  alto- 
gether. Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507  ; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25. 

It  lias  elsewhere  been  decided  that  an  inquiry  made  by  insu- 
rer shows  that  the  company  deems  the  matter  inquired  about 
material;  an  answer  by  the  assured  admits  the  materiality. 
Wilson  v.  Conway  Lis.  Co.,  4  R.  I.  141 ;  and  a  false  repre- 
sentation of  a  material  fact  avoids  the  policy,  whether  made 
by  mistake  or  design,  the  effect  on  the  company  being  the 
same,  where  the  company,  as  in  this  case,  gets  all  its  informa- 
tion from  the  application.  Carpenter  v.  American  Ins.  Co., 
1  Story,  (C.  C.  U.  S.)  57. 

The  covenant  at  the  end  of  the  application  includes  incum- 
brances, as  showing  the  insurable  interest  of  the  insured.  If 
all  incumbrances  are  not  set  forth,  the  policy  is  void.  Rich- 
ardson v.  Maine  Ins.  Co.,  46  Maine  394 ;  Hutchins  v.  Cleve- 
land Mutual  Ins.  Co.,  11  Ohio  St.  477;  Botvditch  Mutual 
Fire  Ins.  Co.  v.  Wlnslow,  3  Gray  415.  See  same  case  reported 
again  in  8  Gray,  38.  Patten  v.  Merchants  and  Farmers'* 
Mutual  Fire  Ins.  Co.,  38  K  II.  338.  See  also  Battles  v. 
York  County  Mutual  Ins.  Co.,  41  Maine,  where  a  discrepancy 
of  one  hundred  dollars  between  the  existing  mortgage  and  that 
set  out  in  the  application  rendered  the  policy  void.  Loivell  v. 
Middlesex  Mutual  Fire  Lis.  Co.,  8  Cash.  127;  Haywood  v. 
New  England  Mutual  Ins.  Co.,  10  Cash.  444  ;  Brown  v.  Peo- 
ples'1 Mutual  Ins.  Co.,  11  Cush.  2S0 ;  Packard  v.  Agawam 
Mutual  Fire  Ins.  Co.,  2  Gray  334. 
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An  inadvertent  omission  to  state  all  material  facts,  especially 
where  the  application  is  the  only  information  the  company 
has  by  which  to  judge  the  risk,  avoids  the  policy.  Beebe  v. 
Hartford  Mut.  Ins.  Co.,  25  Conn.  51 ;  Dennison  v.  Thomaston 
Mut.  Ins.  Co.,  20  Maine,  125 ;  JSf.  Y.  Bowery  Bis.  Co.  v.  N. 
Y.  Fire  Ins.  Co.,  17  Wend.  "N.  Y.  359  ;  Carpenter  v.  Ameri- 
can Ins.  Co.,  1  Story  C.  C.  U.  S.  57. 

One  condition  of  the  policy  is,  that  if  the  assured  "shall 
have  or  hereafter  make  any  other  insurance  on  the  property 
herein  insured,  or  any  part  thereof,  without  notice  to  and  con- 
sent of  this  company  in  writing,  this  policy  shall  be  null  and 
void.''' 

Notice  to  and  knowledge  on  the  part  of  the  agent  is  not  a 
compliance  with  the  condition  requiring  consent  in  writing. 
Worcester  Bank  v.  Hartford  Fire  Ins.  Co.,  11  Cush.  265 ; 
Tate  v.  Citizens'  Mut.  Fire  Ins.  Co.,  13  Gray,  79 ;  Mellen  v. 
Hamilton  Fire  Ins.  Co.,  5  Duer.  K  Y.  101,  affirmed  in  17  K 
Y.  609  ;  Battain  v.  Merchants'  Ins.  Co.  of  N.O.Z  Eob.  La. 
384  ;  Forbes  v.  Agawam  Mut.  Ins.  Co.,  9  Cush.  470  ;  Conway 
Tool  v.  Hudson  River  Ins.  Co  ,  12  Cush.  144  ;  Burt  v.  Peoples'1 
Mut.  Ins.  Co.,  2  Gray,  397  ;  Kimball  v.  Howard  Fire  Ins.  Co., 
8  Gray,  33  ;  Deitz  v.  Mound  City  Mut.  Fire  &  Life  Ins.  Co., 
38  Mo.  85 ;  Smith  v.  The  Ins.  Co.,  24  Penn.  St.  320. 

Messrs.  Packard  &  Dickinson,  for  the  appellees. 

The  point  is  made  upon  the  application  being  a  warranty. 
We  do  not  controvert  the  doctrine  that  it  may  be  a  warranty, 
and  that  it  is,  in  certain  cases. 

The  warranty  of  the  owner  of  the  property,  as  to  the  truth 
of  his  representations,  will  not  be  extended  beyond  what  it 
was  evidently  intended  to  embrace  by  the  parties.  Howard 
Fire  and  Marine  Ins.  Co.  v.  Cornick,  24  111.  455 ;  Atlan- 
tic Ins.  Co.  v.  Wright,  22  111.  462  ;  Farmers'  Ins.  and  Loan  Co. 
v.  Snyder,  16  Wend.  481 ;  4  Wend.  72. 
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But  it  should  appear  on  the  face  of  the  policy,  and  should 
not  be  regarded  unless  inserted  in  the  policy.  See  Kentucky 
Ins.  Co.  v.  Southard,  8  Ben  Mon.  637,  639. 

The  answer  in  application  refers  only  to  lamps  generally 
used,  and  will  be  confined  to  them,  as  was  held  in  Howard 
Ins.  Co.  v.  Bruner,  23  Pa.  State  Eep.  50. 

Smoking  was  at  one  time  practiced  in  the  mill,  to  some 
extent,  but  as  soon  as  proprietors  learned  it  was  not  allowed, 
it  was  prohibited,  and  notices  put  up  to  that  effect.  After 
that,  no  smoking  was  done  on  the  premises.  Schmidt  v.  Peoria 
Marine  and  Fire  Ins.  Co.,  41  111.  295. 

But  the  fire  did  not  occur  through,  or  by  any  of  the  means 
negatived  by  the  answers,  and  covered  by  the  inquiries  in  the 
application;  and,  therefore,  taken  in  their  strictest  sense, 
appellees  are  not  thereby  prevented  from  recovering  in  this 
case.  See  N.  E.  Fire  and  Marine  Ins.  Co.  v.  Wetmore,  32 
111.  221 ;  Johnson  v.  Berkshire  Ins.  Co.,  4  Allen  388  ;  10  Peters 
506  ;  2  Parsons  on  Contracts,  449. 

In  all  these  transactions  by  the  agents  of  insurance  com- 
panies relative  to  other  insurance,  the  act  of  the  agent  is  the  act 
of  the  principal,  and  fully  binds  him.  The  later  authorities 
are  full  and  ample  upon  this  point.  We  cite  as  conclusive 
on  this  point,  W.  F.  Fire  and  Marine  Ins.  Co.  v.  Schettler, 
38  111.  169,170,171. 

Especially  is  this  so  when  the  act  to  be  done  is  the  duty  of 
the  agent.  Fulton  Bank  v.  N.  Y.  and  Sharon  Canal  Co.,  4 
Paige  127;  lighthody  v.  North  American  Ins.  Co.,  23  Wend. 
18  ;  New  York  Central  Ins.  Co.  Y.Nat.  Frot.  Ins.  Co.,  20  Barb. 
468 ;  Sexton  v.  Montgomery  County  Mutual  Ins.  Co.,  9  Barb. 
191.  See,  also,  McFwen  v.  Montg.  Mutual  Ins.  Co.,  5  Hill, 
101 ;  Bank  of  United  States  v.  Davis,  2  Hill  51 ;  Sutton  v. 
Dillaye,  3  Barb.  529  ;  8  How.  235  ;  Liscom  v.  Boston  Ins.  Co., 
9  Met.  205. 

The  proofs  of  loss  were  sufficient  under  the  rule,  and  are  only 
held  to  be  made  as  full  and  complete  as  the  circumstances  of  the 
case  would  permit.     See  Morton  v.  Renssellaer  and  Saratoga 
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Ins.  Co.,  7  Co  wen,  545;  also,  McLaughlin  v.  Washington 
County  Mutual  Ins.  Co.,  23  Wend.  525 ;  see  also  what  proofs 
were  held  sufficient  in  Gilbert  v.  JV.  A.  Ins.  Co.,  23  Wend.  43  ; 
Bumstead  v.  Div.  Mutual  Ins.  Co.,  12  N.  Y.  (2  Kernan) 
81.  Nor  does  the  fact  that  he  afterwards,  at  the  request 
of  the  company,  attempted  to  make  a  fuller  statement,  invali- 
date the  first.  See  last  case  cited,  12  New  York  81.  It  is  not 
necessary  that  the  assured  should  furnish  his  proofs  in  such 
form  as  is  required  on  the  trial  of  a  cause.  See  11  Johns.  242 ; 
3  Sandf.  26 ;  Savage  v.  Com.  Exchange  Ins.  Co.,  4  Bosw. 
(New  York)  1 ;  2  Parsons  on  Contracts  461. 

But  the  proofs  being  made  by  the  agent  of  the  company, 
they  are  bound  thereby  and  cannot  now  complain. 

And  if  this  were  not  so,  their  refusal  to  return  them  for  cor- 
rection, is  an  acceptance  and  waiver.  See  Turley  v.  JV.  A. 
Fire  Ins.  Co.,  25  Wend.  374  ;  (/Neil  v.  Buffalo  Fire  Ins.  Co., 
3  K  Y.  (3  Comst.)  122. 

It  is  further  contended  that  suit  was  brought  too  soon — the 
policy  providing  sixty  days  after  proof  of  loss  made,  etc. 
The  proofs  were  made  on  the  28th  day  of  May,  and  sent  to 
the  home  office  immediately,  and  suit  was  commenced  August 
20,  leaving  eighty-three  days  intervening.  This  twenty- 
three  days  would  seem  to  be  time  enough  to  send  these  papers 
to  the  home  office  at  Erie.  Pa.,  or  to  Philadelphia,  or  to  any 
other  reasonable  place  in  the  United  States,  not  excluding 
California.  It  was  certainly  a  reasonable  time,  and  the  proofs 
having  been  taken  by  their  agents,  and  intrusted  to  their  care, 
that  is  all  they  are  entitled  to.  Beats  v.  Home  Ins.  Co.,  26 
Barb.  614;  18  111.  562. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

These  three  cases  present  substantially  the  same  questions, 
and  will  be  considered  together.  There  are  minor  points  in 
one  or  two  not  common  to  the  others,  but  we  shall  consider  in 
this   opinion   all   of  the  questions  presented  by  the  several 
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records,  which  we  deem  material  to  their  determination. 
Appellees,  in  the  autumn  of  1866,  purchased  of  one  Burt,  a 
steam  flouring  mill,  in  Minonk,  Illinois,  for  the  sum  of  $4,500, 
and  received  a  bond  for  a  deed  to  the  property.  At  the  time 
of  their  purchase  the  property  was  insured  for  $2,500,  in  the 
La  Salle  County  Mutual  Insurance  Company,  which  was  not 
assigned,  but  was  canceled.  Appellees,  on  the  2d  day  of 
November,  1866,  obtained  a  policy  on  the  property  for  $2,000, 
from  the  Lumberman's  Insurance  Company ;  and  on  the  six- 
teenth day  of  the  same  month,  a  similar  policy  for  $1,500,  in 
the  Merchants'  Insurance  Company.  At  about  this  latter 
date  appellees  commenced  the  repair  of  the  mill,  and  after 
the  improvement  was  completed,  they  obtained  a  policy  in  the 
North  American  Company  for  $3,000,  and  another  in  the 
Sangamon  Insurance  Company  for  $2,500;  in  all,  nine  thou- 
sand five  hundred  dollars. 

During  this  time  appellees  borrowed  money  of  Mrs. 
McDowell  and  Joseph  Brown,  and  gave  mortgages  on  the 
mill  to  secure  its  payment,  and  had  given  a  mortgage  to  Burt 
to  secure  a  portion  of  the  purchase  money,  and  of  which  the 
insurance  companies  had  notice  through  their  agents.  The 
mill  was  destroyed  by  fire  on  the  20th  of  May,  1867.  The 
cause  thereof  is  not  shown  in  the  record.  After  notice  to  the 
companies,  their  several  general  agents  met  at  Minonk  and 
investigated  the  loss  and  attending  circumstances.  After  the 
investigation  the  agents  proposed  an  arbitration,  to  which 
appellees  refused  to  assent.  They  then  promised  to  pay  if 
appellees  would  prove  that  the  mill  was  worth  more  than  the 
amount  for  which  it  was  insured.  They  left  blanks  for  the 
purpose  of  making  proof,  which  were  filled  out  by  one  of  the 
local  agents,  and,  as  he  swears,  duly  made  and  forwarded  to 
the  home  offices. 

It  is  urged  that  the  mill  was  over  valued  at  the  time  the 
application  was  made  for  insurance  in  these  several  com- 
panies, and  that  the  policies  are  for  that  reason  void  and 
of  no   effect.     We   are   at   a   loss   to   perceive   how   such  a 
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statement  in  the  application  can  be  material,  provided  the 
risk  taken  is  less  than  its  value,  or  where  the  value  at  the 
time  of  loss  exceeds  the  amount  covered  by  the  insurance. 
To  hold  that  an  over  valuation  vitiates  a  policy,  without  refer- 
ence to  its  value  at  the  time  of  the  loss,  would  be  to  hold  that 
a  mere  diversity  of  opinion  in  reference  to  value,  might  render 
a  policy  obtained  in  the  most  perfect  good  faith,  void,  simply 
because  the  assured  had  placed  a  higher  estimate  on  his  pro- 
perty than  that  fixed  by  his  neighbors.  As  a  matter  of  prudence 
and  precaution  against  loss,  these  companies  may,  and  per- 
haps do,  endeavor  to  avoid  insuring  property  at  more  than  its 
value,  so  as  to  thereby  avoid  all  temptation  to  carelessness 
and  destruction  of  the  property.  But  at  the  same  time,  there 
is  no  law  prohibiting  such  bodies  from  insuring  property  at  its 
full,  or  even  an  over  value.  Nor  have  these  companies 
inserted  any  condition  that  an  over  value  shall  avoid  the  policy. 
]STor  can  it  be  said  that  where  the  owner  is  mistaken  in  the 
value  of  his  property,  and  places  it  too  high  in  his  applica- 
tion, he  intended  to  defraud  the  company.  A  survey  is 
generally  made  by  the  agent  of  the  company,  and  if  regarded 
too  high,  and  as  a  matter  of  importance,  the  agent  should  then 
object.  After  examination  he  can,  of  course,  determine 
whether  he  regards  the  value  fixed  in  the  application  as  too 
high.  In  this  case  the  local  agent  who  issued  the  policies 
swears  that  he  went  through  and  carefully  examined  the 
mill,  and  we  must  presume  that  he  had  some  knowledge  of 
the  value  of  the  property,  and  if  it  was  regarded  important 
by  the  company  to  know  its  value,  the  agent  could  have  learned 
it  upon  inquiry.  The  agent  accepted  the  application  without 
objection,  and  received  the  premiums,  and  paid  them  to  the 
companies.  It  would  be  unprecedented  to  permit  the  com- 
panies to  receive  an  application,  issue  a  policy,  receive  the 
premium  and  then  say  we  knew  that  your  policy  was  void 
when  we  received  your  money,  and  that  whilst  you  in  good 
faith  relied  upon  the  validity  of  your  policy,  we  knew  that 
we  had  incurred  no  risk.     And  where  the  agent  knows  or  can 
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judge  of  the  value  of  the  property,  and  accepts  an  applica- 
tion without  objection,  even  if  the  valuation  is  higher  than  it 
should  be,  we  cannot  say  that  it  is  so  far  material  as  to  vitiate 
the  policy. 

The  valuation  is  not  one  of  the  material  statements  which 
the  assured  warrants  to  be  true.  It  is,  however,  a  circum- 
stance which  may,  in  connection  with  others,  be  considered 
by  a  jury  in  determining  whether  the  assured  has  destroyed 
his  own  property  for  the  purpose  of  defrauding  the  company, 
where  that  is  relied  upon  as  a  defense.  In  the  case  of  the 
Peoria  Marine  and  Fire  Insurance  Company  v.  Zewis,  18 
111.  553,  it  was  held  that  the  company  was  liable  to  pay  the 
entire  loss  unless  controled  by  the  policy ;  and  it  has  never 
been  held,  so  far  as  we  are  aware,  that  insurance  companies 
are  not  liable  to  pay  the  amount  of  their  risks,  simply  because 
the  property  was  over  valued,  but,  from  repairs  or  other  causes, 
had  appreciated  in  value  after  the  risk  was  taken,  so  as  to 
become  of  greater  value  than  the  risk  when  the  loss  is  sus- 
tained. They  insure  to  the  extent  of  the  sum  named,  and  are 
liable  for  that  amount  if  the  loss  equals  or  exceeds  it. 

It  is  again  urged  in  the  case  of  the  policy  issued  by  the 
Lumberman's  Company  that  it  had  no  notice  of  the  applica- 
tion, and  that  by  one  of  the  conditions  of  the  policy  the  appli- 
cation was  required  to  be  sent  to  the  secretary  at  Chicago 
before  any  risk  can  be  assumed.  The  application  is  endorsed, 
"  Authorized  Nov.  5,  1866,  at  4  per  cent."  This  would  seem 
to  be  sufficient  proof  that  the  notice  had  been  given ;  but  the 
company  recognized  its  validity  by  receiving  the  premium  and 
sending  an  agent  to  investigate  the  loss,  and  it  is  estopped  from 
raising  this  objection.  Again,  as  to  the  failure  to  endorse 
consent  on  the  policy  to  effect  other  insurance,  the  application 
for  all  the  policies  were  made  to  the  same  agents,  and  they 
delivered  the  policies  to  the  assured;  and  they  testify  that 
they  notified  the  different  companies  of  the  fact.  And  it 
appears  the  agents  entered  in  the  book  of  the  company  the 
fact  that  other  policies  were  applied  for  and  risks  taken.     This 
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answers  the  object  and  purpose  of  endorsing  consent  on  the 
policy  fully  and  in  every  respect.  The  only  purpose  of  such 
an  endorsement  is  to  give  notice  that  other  insurance  on  the 
same  property  is  desired,  and  to  afford  the  company  an  oppor- 
tunity to  object.  In  this  case  the  companies  had  notice  and 
no  objection  was  made.  Had  the  application  been  made  to 
another  agent  for  the  policy,  it  might  have  presented  a  different 
question ;  but  we  regard  this  as  a  sufficient  compliance  with 
the  requirement,  as  it  was  tantamount  to  the  endorsement. 

As  to  die  various  incumbrances,  the  agents  were  informed 
of  them,  and  they  made  the  endorsements  on  the  policies  that 
if  loss  occurred  the  money  would  be  paid  to  the  persons  holding 
the  incumbrances.  Thus  it  appears  that  the  agents  had  actual 
notice  of  both  the  incumbrances  and  all  the  polices,  and  if  they 
failed  to  report  them  to  their  companies,  and  afford  them  an 
opportunity  to  cancel  the  policies,  it  is  the  misfortune  of  those 
bodies  in  having  negligent  agents. 

It  is  likewise  insisted  that  as  to  a  portion  of  these  policies, 
appellees,  by  making  repairs  on  the  property  after  the 
insurance  was  effected,  had  violated  one  of  the  conditions 
which  prohibited  them  from  doing  any  act  which  should 
increase  the  hazard.  In  the  case  of  the  New  England  Fire 
and  Marine  Ins.  Co.  v.  Wetmore,  32  111.  245,  it  was  held,  that 
an  increase  of  the  hazard  only  suspended  the  policy  during 
the  continuance  of  the  increased  hazard,  and  when  it  termi- 
nated the  liability  of  the  company  commenced.  This  rule 
was  recognized  and  applied  in  the  case  of  Schmidt  v.  The 
Peoria  Marine  and  Fire  Ins.  Co.,  41  111.  295.  If  the  hazard 
was  increased  by  making  those  repairs,  it  had  fully  terminated, 
and  the  liability  had  recommenced  long  before  the  lire 
occurred. 

There  is  no  force  in  the  objection  that  the  companies  did 

not  have  sufficient  notice  of  the  loss,  as  they  had  such  notice 

as  induced  them  to  send  their  general  agents  to  the  place  to 

investigate  the  loss ;  any  notice  that  produces  such  a  result 

is   sufficient,  without  reference   to  its   form   or   particulars. 
9— 50th  III. 
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There  is  no  question  that  the  notice  was  promptly  given  to 
the  local  agents,  and  that  must  suffice. 

There  is  no  force  in  the  objection  that  these  suits  were  pre- 
maturely brought.  The  companies  had  thirty  days  after 
notice  and  proof  of  the  loss,  within  which  to  determine  whether 
they  would  rebuild,  and  sixty  days  after  the  proof  of  loss 
within  which  to  pay  the  amount  of  the  insurance.  In  the 
case  of  the  Peoria  Marine  and  Fire  Ins.  Co.  v.  Lewis,  supra, 
it  was  held,  under  a  similar  provision,  the  company  became 
liable  to  pay  at  the  end  of  sixty  days  from  the  time  the  proofs 
were  furnished.  More  than  sixty  days  had  transpired  after 
the  proofs  were  furnished  and  before  these  suits  were  brought, 
and  that  is  all  that  is  required. 

It  is  urged  that  the  proofs  are  insufficient  which  were  fur- 
nished the  companies.  They  directed  them  to  have  the  proofs 
made  out  and  taken  by  their  agents,  to  whom  they  furnished 
blanks  for  the  purpose,  and  the  agents  returned  them  to  the 
companies,  and  they  retained  them  without  pointing  out 
specific  objections  to  them.  By  such  action  they  waived  any 
objections  that  may  have  existed.  When  they  refuse  to  pay, 
and  yet  avoid  or  fail  to  afford  the  insured  an  opportunity  to 
obviate  objections,  they  cannot  rely  upon  objection  to  such 
proof  on  the  trial  when  sued  upon  the  policy. 

In  one  of  the  cases  it  is  insisted  that  there  was  a  variance 
between  the  name  by  which  it  is  averred  the  company  con- 
tracted, and  the  evidence  on  the  trial.  An  examination  of  the 
record  discloses  the  fact  that  it  is  averred  in  the  declaration  that 
the  Insurance  Company  of  North  America  contracted  with 
appellees,  when  it  is  shown  the  contract  was  made  by  the  presi- 
dent and  directors  of  the  company.  The  averment  states  the 
obligation  according  to  its  legal  effect,  and  that  must  suffice. 
The  legal  effect  is  the  same,  whether  it  is  said  the  company 
made  the  contract,  or  that  it  was  made  by  the  president  and 
directors  of  the  company.     The}'  both  mean  the  same  thing. 

It  is  urged  that  smoking  was  allowed  in  the  mill,  and  that 
appellees,  with  others,  did  so,  and  that  it  is  in  violation  of  the 
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conditions  of  the  policy.  In  the  application  it  was  said  that 
smoking  was  not  allowed.  It  appears  that  at  one  time  there 
was  smoking  done  in  the  mill,  but  as  soon  as  appellees  were 
informed  that  it  was  prohibited  by  the  policy  it  was  stopped, 
and  a  notice  prohibiting  it  was  posted  up  in  the  mill.  This 
was  some  time  before  the  loss  occurred.  In  such  a  case  the 
assured  only  undertakes  that  he  will  not  himself  do  the  act, 
or  allow  others  to  do  so,  if  by  reasonable  precaution  he  can 
prevent  it.  He  does  not,  by  such  an  answer  to  the  question, 
whether  smoking  is  permitted,  insure  that  it  shall  not  be  done, 
or  that  if  done  he  will  forfeit  his  policy.  He  only  under- 
takes that  it  shall  not  be  done  with  his  consent,  and  that  he 
will  use  reasonable  diligence  to  prevent  it.  Daniel  v.  Hudson 
Fire  Ins.  Co..  12  Cush.  426.  When  appellees  prohibited 
smoking  and  posted  the  notice,  they  did  all  that  was  required 
of  them. 

It  is  again  urged  that  an  open  light  was  in  use  in  the  mill, 
when,  in  the  application,  appellees  had  said  they  were  not  in 
use.  It  appears  that  one  open  kerosene  lamp  was  used  in  the 
office  of  the  mill,  but  it  was  not  used  or  designed  for  use  in 
the  mill.  The  miller  says  that  he  used  it  in  the  mill  on  one 
or  two  occasions,  and  that  it  may  have  been  carried  through 
the  mill  a  few  times.  The  lights  employed  in  the  mill  were 
not  open,  but  were  enclosed  in  glass.  Open  lights  were  not, 
therefore,  in  general  use  in  the  mill,  nor  ever  used  there. 
We  do  not  see  that  the  proof  establishes  a  violation  of  this 
condition  of  the  policy. 

It  is  urged,  with  much  apparent  earnestness,  that  the  judg- 
ments in  these  cases  should  be  reversed  because  the  evidence 
fails  to  show  that  the  property  was  of  a  value  equal  to  the 
amount  of  these  several  policies.  It  may  be,  and  no  doubt  is 
true,  that  if  appellants'  evidence  were  alone  considered,  it 
would  fail  to  prove  that  it  was  worth  that  sum.  But  on  the 
other  hand,  if  we  were  to  look  alone  to  that  of  appellees,  it 
would  show  it  to  have  been  of  a  larger  value  than  that 
amount.     And  where  the  entire  evidence  on  that  question  is 
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considered,  notwithstanding  it  is  conflicting,  we  are  satisfied 
that  it  preponderates  in  favor  of  a  larger  value  than  the  entire 
sum  for  which  the  property  was  insured.  We  find  in  this 
case,  as  we  usually  do  where  a  question  of  value  is  involved, 
that  opinions  of  witnesses,  doubtless  equally  honest  and  intel- 
ligent, diner  widely.  Although  the  evidence  is  conflicting, 
still  it  is  sufficient  to  sustain  the  finding  of  the  court  below. 

After  a  careful  examination  of  these  several  records,  we 
are  unable  to  discover  any  error  in  either  of  them  requiring 
a  reversal  of  any  one  of  these  judgments,  and  they  are,  there- 
fore, affirmed. 

Judgments  affirmed. 


William  H.  Cummings  et  al. 
v. 
The  People  of  the  State  of  Illinois,  for  the  use  of 
Jersey  County. 

1.  Return  upon  process — date  of  service.  The  date  appearing  in  the  officer's 
return  upon  process  will  be  held  to  be  the  day  of  the  service. 

2.  Parties  defendant — in  suit  on  joint  and  several  obligation.  On  a  joint  and 
several  obligation  executed  by  more  than  two  persons,  one  may  be  sued,  or  all, 
but  not  an  intermediate  number. 

8.  Plkading — of  the  declaration  where  one  of  the  co-obligors  is  dead.  If  one  of 
the  joint  obligors  be  dead,  it  is  not  necessary  to  notice  him  in  the  declaration, 
nor  need  the  survivors  be  declared  against  as  such,  but  they  may  be  sued  as  if 
they  alone  were  primarily  liable. 

4.  Same — non-joinder  of  defendants — how  availed  of  If  one  of  the  co-obligors 
be  not  named  in  the  declaration,  those  who  are  sued  may  plead  the  fact  in  abate- 
ment; and  to  such  a  plea  the  plaintiff  could  reply,  that  such  co-obligor  was  dead 
before  the  commencement  of  the  suit. 

5.  If  the  fact  that  another  person  had  executed  the  obligation  with  those  who 
are  sued,  is   disclosed    in    the    declaration,  it    is    not   necessary   to  plead  the 
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non-joinder  of  such  other  person  in  abatement,  but  the  defect  in  the  declaration 
arising  from  the  non-joinder  may  be  reached  by  general  demurrer,  or  by  motion 
in  arrest  of  judgment,  and  may  be  availed  of  on  error. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county; 
the  Hon.  Chas.  D.  Hodges,  Judge,  presiding. 

The  facts  in  this  case  are  presented  in  the  opinion. 

Messrs.  Woodson  &  Withers,  and  Mr.  James  W.  English, 
for  the  plaintiffs  in  error. 

Messrs.  Pinero  &  Herdman,  for  the  defendants  in  error. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  in  the  Jersey  Circuit  Court,  on 
a  sheriff's  bond.  The  declaration  avers  there  were  five 
obligors  to  the  bond,  the  sheriff,  Cummings,  and  four  sureties, 
namely  :  Philip  Pennington,  William  Argo,  John  E.  Black, 
and  Robert  Gardner.  No  process  was  issued  against  William 
Argo.  Summons  was  duly  served  on  the  others  named, 
except  Pennington,  and  a  regular  default  taken  against  them 
for  want  of  appearance  and  plea,  and  a  scire  facias  ordered 
against  Pennington. 

Judgment  was  rendered  for  the  penalty  of  the  bond,  to  be 
discharged  on  payment  of  damages,  which  were  assessed  by 
the  court. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
to  this  court  by  writ  of  error,  and  make  the  point,  first,  that 
there  was  no  sufficient  service  of  process,  as  to  any  one  of 
the  defendants,  except  Cummings,  the  principal. 

This  objection  is  not  well  taken.  The  return  shows  service 
on  Cummings,  October  3,  1867,  and  is  signed  "  C.  H.  Bow- 
man, sheriff,  by  James  McKinney,  deputy,"  and  on  Black  and 
Gardner  on  the  4th  day  of  October,  1867,  and  is  signed  "  C. 
H.  Bowman,  sheriff,  by  Jas.  S.  Blythe,  deputy." 
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"Wherein  the  service  is  defective,  we  are  at  a  loss  to  perceive. 
The  cases  cited  in  support  of  the  objection  were  reviewed  by 
this  court,  in  Cariker  v.  Anderson,  27  111.  358,  and  Funk  v. 
Hough  et  al.,  29  ib.  145,  and  the  rule  there  established,  that 
the  date  appearing  in  the  return  shall  be  held  to  be  the  day 
of  the  service.  The  case  of  Bletch  v.  Johnson,  35-  ib.  542, 
also  cited  by  plaintiff  in  error,  relates  to  the  service  of  a 
copy  of  a  declaration  in  ejectment,  wherein  no  month  was 
named  in  which  the  copy  was  left,  so  that  it  could  not  be  seen 
the  defendant  had  due  notice  of  the  action. 

The  next  objection  is,  that  as  the  bond  in  suit  was  a  joint 
and  several  bond,  suit  should  be  brought  against  all  the  obli- 
gors, or  against  each  co-obligor  severally,  and  not  against  an 
intermediate  number. 

There  is  no  averment  in  the  declaration  that  Argo  was  dead 
at  the  time  of  the  commencement  of  the  suit.  The  rule  is,  if 
one  of  the  joint  obligors  be  dead,  it  is  not  necessary  to  notice 
him  in  the  declaration,  nor  need  the  survivors  be  declared 
against  as  such,  but  they  may  be  sued,  as  if  they  alone  were 
primarily  liable.  1  Ch.  PI.  43.  To  the  same  effect  is  Rich- 
ards v.  Heather,  1  Barn,  and  Aid.  29,  and  Moss  v.  Petrie,  15 
Wend.  318.  The  reason  is  obvious.  The  rule  being  that  on 
a  joint  and  several  obligation,  executed  by  more  than  two 
persons,  one  may  be  sued,  or  all,  but  not  an  intermediate 
number ;  therefore,  if  one  of  the  co-obligors  be  not  named  in 
the  declaration,- those,  who  are  sued  may  plead  the  fact  in 
abatement.  To  such  a  plea  the  plaintiff  could  reply,  that  such 
co-obligor  was  dead  before  the  commencement  of  the  suit,  as 
that  would  be  a  matter  in  pais. 

It  is  averred,  in  this  declaration,  that  Argo  executed  the  bond 
as  one  of  the  sureties ;  but  defendants  in  error  say,  in  the 
brief  of  counsel,  that  he  was  dead  at  the  time  the  suit  was 
commenced.  If  this  was  so,  then  it  should  not  have  been 
alleged  in  the  declaration  that  he  executed  the  bond,  but 
having  alleged  it  the  question  is  presented,  is  not  the  declara- 
tion defective  by  reason  of  his  non-joinder  in  the  action,  and 
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cannot  advantage  be  taken  of  it  by  motion  in  arrest  of  judg- 
ment, or  on  error  ? 

The  defendants  in  error  contend  that,  though  Argo  might 
be  living,  and  should  have  been  made  a  party,  it  is  too  late 
now  to  make  the  objection — it  should  have  been  made  by  plea 
in  abatement,  and  cannot  be  raised  on  error. 

It  is  admitted,  if  the  defendants  in  error  had  not  alleged  in 
their  declaration  that  the  defendants  therein,  together  with 
Argo,  executed  the  bond,  the  defendants  would  have  been 
required  to  plead  his  non-joinder  in  abatement.  But  the  fact 
appears  on  the  face  of  the  declaration ;  a  plea,  therefore,  was 
not  necessary  to  bring  it  before  the  court.  Why  inform  the 
court  by  plea  of  a  fact  which  the  plaintiff  himself  places  on  the 
record  %  This  defect  in  the  declaration  could  have  been 
reached  by  general  demurrer,  or  by  motion  in  arrest  of  judg- 
ment, and  can  now  be  availed  of  on  error. 

Plaintiffs,  by  their  own  showing,  inform  the  court  there  is 
another  joint  obligor,  who  has  not  been  joined  in  the  action ; 
it  was  patent  of  record,  and  no  plea  was  necessary  to  bring 
the  fact  before  the  court.  1  Ch.  PI.  46  ;  2  Saunders  9,  note 
10  to  the  case  of  Jefferson  v.  Morton  et  al.;  Cobell  v. 
Yaugkan,  1  ib.  291,  in  note  ;  Whitaker  v.  Toney,  2  Co  wen,  569  ; 
Homer  v.  Moor,  5  Burrow,  2614;  Zeftwick  v.  .Berkley, 
1  Hen.  &  Munf.  61  ;  Newell  v.  Wood,  2  Munf.  555 ; 
Harwood  et  al,  v.  Roberts,  5  Maine,  441. 

The  rule  is  well  settled  that  matters  in  pais  only,  need  be 
pleaded.     This  was  matter  of  record. 

This  record  shows  a  joint  and  several  bond  executed  by 
five  persons,  four  of  whom  are  sued.  This  appearing  on  the 
face  of  the  declaration,  the  case  is  brought  within  the  principle 
of  the  cases  above  cited,  and  about  which  there  can  be  no 
doubt. 

For  this  error  the  judgment  must  be  reversed. 

Judgment  reversed. 
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William  H.  Cummings  et  al. 

v. 

The  People  of  the  State  of  Illinois  for  the  use  of 

0.  P.  Powel,  Administrator. 

"Writ  of  Error  to  the  Circuit  Court  of  Jersey  county  ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Woodson  &  Withers,  and  Mr.  James  W.  English, 
for  the  plaintiffs  in  error. 

Messrs.  Pinero  &  Herdman,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  :  This  case  differs  in  no  essen- 
tial particular  from  the  preceding  case,  except  this  suit  was 
brought  against  Cummings  and  his  sureties,  five  in  number, 
on  his  bond  as  collector  of  the  revenue  of  Jersey  county.  The 
name  of  the  omitted  surety  was  Mortimer  B.  Scott. 

The  same  rules  and  principles  which  we  have  applied  to 
the  foregoing  case,  are  applicable  to  this  case,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 
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Jackson  M.  Johnson 

v. 

Charles  Shinkle. 

1.  Ejectment — conveyance  by  plaintiff,  pending  suit.  A  conveyance  by  the 
plaintiff  in  an  action  of  ejectment,  pending  suit,  will  not  defeat  his  right  of  reco- 
very, which  in  such  case  would  enure  to  the  benefit  of  his  grantee. 

2.  Writ  of  possession — when  to  be  awarded.  Notwithstanding  a  plaintiff  in 
ejectment  makes  a  conveyance  of  the  land,  pending  the  suit,  if  the  finding  upon 
the  trial  is  in  his  favor,  judgment  should  be  rendered  for  a  recovery  of  posses- 
sion, and  that  the  plaintiff  shall  have  his  writ  of  habere  facias  possessionem. 

Appeal  from  the  Circuit  Court  of  Montgomery  county  ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  action  of  ejectment  commenced  in  the  Circuit 
Court  of  Madison  county,  and  the  cause  was  taken  by  change 
of  venue  to  the  Circuit  Court  of  Montgomery  county,  where 
a  trial  was  had  before  the  court,  a  jury  having  been  waived. 
It  appearing,  that  subsequent  to  the  commencement  of  the  suit, 
the  plaintiff  had  sold  and  conveyed  the  land  in  controversy, 
the  court  rendered  the  following  judgment : 

"  The  Court  finds  the  said  defendant  guilty  of  unlawfully 
withholding  the  possession  of  said  premises  in  the  declaration 
mentioned,  and  that  the  plaintiff  was  entitled  to  the  same  in 
fee  simple  at  the  time  of  the  commencement  of  this  suit,  but 
that  he  is  not  now  entitled  to  possession  of  the  same,  and  it  is 
considered  and  adjudged  that  plaintiff  have  judgment  to  that 
effect  against  the  said  defendant,  and  also  for  his  costs  by  him 
in  that  behalf  expended,  and  execution  therefor." 

Whereupon  the  plaintiff  moved  for  and  prayed  to  have  a  writ 
of  possession  awarded  in  his  favor,  directing  the  sheriff  of 
Madison  county,  Illinois,  (the  county  in  which  said  lands  are 
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situated,)  to  put  him  in  possession  of  the  same  ;  which,  after 
argument  heard  thereon,  the  Court  refused  to  grant  and  allow. 
The  refusal  to  award  the  writ  of  possession,  is  the  error 
relied  upon  for  a  reversal. 

Messrs.  J.  &  D.  Gillespie,  for  the  appellant. 

Mr.  T.  G.  C.  Davis,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  question  presented  by  this  record  was  decided  at  the 
April  term,  1867,  in  Mills  v.  Graves,  44  111.  50.  We  there 
held  that  a  conveyance  by  the  plaintiff  in  an  action  of  eject- 
ment, pending  the  suit,  would  not  defeat  his  right  of  recovery, 
which  would  enure  to  the  benefit  of  his  grantee. 

The  circuit  court  should  have  rendered  a  judgment  for  the 
recovery  of  the  possession,  and  that  the  plaintiff  have  his  writ 
of  habere  facias  possessionem. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  Thomas  et  al. 

v. 

William  H.  Caldwell  et  al. 

1.  Contracts — necessity  of  signing  the  same.  Although  the  name  of  a  party 
may  be  mentioned  in  the  body  of  a  written  contract,  as  being  one  of  the  con- 
tracting parties,  yet  if  he  does  not  sign  the  instrument  he  will  not  be  bound 
thereby. 

2.  Jurisdiction  in  chanckry — where  there  is  a  rented}/  at  law.  Where  a  party 
to  a  contract  has  a  remedy  at  law  thereon,  the  mere  fact  that  the  other  party, 
who  has  possession  of  the  instrument,  refuses  to  permit  him  to  see  it,  or  to  have 
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a  copy  thereof,  will  not  authorize  the  former  to  resort  to  a  court  of  chancery  for 
the  mere  purpose  of  recovering  upon  the  contract,  there  being  no  prayer  for  dis- 
covery as  to  the  contents  of  the  instrument. 

3.  Should  the  party  seeking  to  recover  upon  a  contract,  which  is  so  out  of 
his  possession  and  control,  seek  by  his  bill  a  discovery  of  the  contents  of  the 
instrument,  a  different  question  as  to  jurisdiction  in  equity  would  arise. 

4.  Assumpsit — common  counts.  Where  a  contract  has  been  performed,  and 
nothing  remains  to  be  done  under  it  but  to  pay  the  money  due  by  its  terms,  the 
party  to  whom  it  is  owing  may  sue  in  assumpsit,  and  recover  under  the  appro- 
priate common  counts,  and  is  not  required  to  declare  specially  on  the  written 
instrument. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Lyman  Lacey,  for  the  appellants. 

Mr.  J.  B.  Wright,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  appellees,  in  the 
Mason  Circuit  Court,  against  appellants.  The  bill  alleges  that 
appellants  contracted  with  appellees  for  the  building  of  a 
church  in  Mason  county,  Illinois. .  The  building  was  to  be  a 
frame,  and  to  be  finished  some  time  in  August,  1867;  to  be 
30x40  feet  in  size,  and  the  studding  to  be  14  feet  in  length. 
Appellees  were  to  furnish  the  materials  at  Havana,  in  that 
county,  and  to  perform  the  labor  and  finish  the  building  com- 
plete, but  appellants  were  to  haul  the  material  to  the  site  of 
the  church,  and  were  to  pay  appellees  $1,611 — one-half  to  be 
paid  within  three  weeks  from  the  time  the  contract  was  made, 
and  the  remainder  on  the  completion  of  the  work. 

Appellees  allege  that  they  performed  the  work  according  to 
the  agreement,  and  completed  the  building  about  the  1st  day 
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of  September,  1867?  and  appellants  accepted  it,  and  entered 
into  possession  and  used  and  occupied  it  for  the  purposes  for 
which  it  was  built,  until  about  the  10th  of  September,  1867, 
when  it  was  accidentally  destroyed  by  fire.  Appellees  admit 
the  payment  of  $811.  They  allege  that  the  contract,  which 
was  in  writing,  is  not  in  their  possession,  but  is  in  the  hands 
of  appellants,  and  that  a  copy  was  refused  them,  although 
demanded  before  suit  was  brought.  They  allege  that  because 
they  do  not  have  a  copy  of  the  contract,  and  appellants  refuse 
to  furnish  it,  they  have  no  remedy  at  law,  and  pray  its  pro- 
duction, and  on  a  final  hearing  that  the  court  will  ascertain 
the  amount  due  them  and  decree  its  payment,  and  for  other 
and  further  relief. 

Appellant  Short  filed  a  separate  answer,  in  which  he  denied 
that  he  entered  into  this  or  any  other  contract  with  appellees. 
The  other  appellants  also  answered,  denying  the  allegations 
of  the  bill,  and  setting  out  the  contract  that  was  made.  They 
deny  that  they  accepted  the  building,  or  that  it  was  ever 
finished  or  delivered  under  the  contract.  They  insist  that  the 
risk  of  the  building  was  on  appellees  until  it  was  completed 
and  accepted  according  to  the  agreement ;  that  the  church 
was  built  by  subscription,  and  the  subscribers  would  not  pay$ 
and  could  not  be  compelled  to,  as  the  church  had  not  been 
completed  and  accepted.  They  insist  that  the  court  could  not 
take  equitable  jurisdiction  of  the  case,  as  their  remedy  was 
complete  at  law.  Replications  were  filed,  and  on  a  hearing 
on  bill,  answers,  replications  and  proofs,  the  court  below 
decreed  the  relief  sought.  Appellants,  to  reverse  the  decree, 
brino;  the  record  to  this  court  and  assign  various  errors. 

By  an  examination  of  the  agreement  entered  into  by  the 
parties,  which  is  set  out  in  the  evidence,  we  see  that  Short  did 
not  sign  it.  It  is  true,  his  name  appears  in  the  body  of 
the  instrument,  but  that  could  not  make  him  a  parly  to  the 
contract.  That  could  only  be  done  by  his  executing  it  as  one 
of  the  contracting  parties.  Not  being  a  party  to  the  agree- 
ment, it  was  error  to  render  a  decree  against  him  for  the 
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payment  of  the  money.  He  was  not  shown  to  be  liable  under 
the  agreement,  and  it  was  upon  it  alone  that  appellees  relied 
for  a  recovery.  The  court  below  should,  therefore,  have  dis- 
missed the  bill  as  to  him. 

The  next  question  presented,  is,  whether  a  court  of  equity 
has  jurisdiction  of  the  case,  or  must  the  parties  be  left  to  pur- 
sue their  legal  remedy  ?  It  is  conceded  by  the  bill  that  if 
appellees  had  been  in  possession,  or  had  the  control  of  the 
article  of  agreement,  they  would  have  been  required  to  sue 
upon  it  in  a  court  of  law.  And  such  is,  undoubtedly,  the 
practice.  But  because  one  of  the  defendants  to  the  bill  had 
the  contract  and  refused  to  permit  appellees  to  see  it,  or  to 
have  a  copy,  is  urged  as  a  fact  that  renders  the  rule  inopera- 
tive, and  authorizes  a  court  of  equity  to  assume  and  exercise 
jurisdiction  in  the  case. 

This  court  has  repeatedly  held,  and  such  is  the  well  estab- 
lished rule  of  the  common  law,  that  where  there  is  a  written 
agreement,  and  it  has  been  so  far  performed  that  nothing 
remains  to  be  done  under  it  but  to  pay  the  money  due  under 
the  agreement,  the  party  to  whom  it  was  owing  may  sue  in 
assumpsit,  and  recover  under  the  appropriate  common  counts, 
and  is  not  required  to  declare  specially  on  the  written  instru- 
ment. Throop  v.  Sherwood,  4  Gilm.  98  ;  Holmes  v.  Stummel, 
24  111.  370  ;  Walker  v.  Brown,  28  111.  378.  These  cases  fully 
recognize  the  rule,  and  authorize  appellants  to  have  sued  on 
the  common  counts  in  assumpsit,  if  the  allegation  that  they 
had  fully  performed  their  part  of  the  contract,  and  nothing 
remained  but  for  appellants  to  pay  the  money,  was  true.  This 
they  aver,  and  it  would  be  a  question  for  a  jury  to  say 
whether  they  had  fully  performed  the  agreement  and  the 
church  building  had  been  accepted  by  appellants.  We  are  at 
a  loss  to  understand  why  a  court  of  law,  in  such  an  action, 
could  not  afford  as  full  and  complete  relief  as  could  a  court  of 
equity.  Had  such  a  suit  been  instituted,  and  appellants  failed 
to  produce  or  prove  the  terms  of  the  agreement,  to  fix  the  value 
of  the  labor  and  materials,  they  would  have  recovered  what 
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appellants  proved  them  to  have  been  worth  ;  and  upon  the 
production  of  the  agreement,  the  question  whether  the  build- 
ing had  been  completed  and  accepted  would  have  been 
presented  and  determined,  and  the  measure  of  damages 
thereby  ascertained. 

Had  this  bill  prayed  for  discovery,  by  answer  under  oath,  as 
to  the  contents  of  the  agreement,  a  different  question  might 
have  been  presented;  but  the  oath  of  the  defendants  is 
expressly  waived,  and  the  parties  are  left  to  prove  the  agree- 
ment as  at  law.  There  are  cases,  where  a  discovery  is 
necessary,  that  a  court  of  equity  having  obtained  jurisdiction 
for  that  purpose,  the  case  will  be  retained  and  complete  justice 
done,  but  this  is  not,  as  presented,  such  a  case. 

Nor  do  we  see  that  the  mere  allegation  that  appellees  did 
not  know  whether  Short  had  signed  the  contract,  conferred 
jurisdiction.  If  not  remembered,  they  could  have  learned 
the  fact  by  calling  upon  him  or  the  custodian  of  the  agreement, 
or  at  least  from  some  one  of  appellants.  They  do  not  allege 
that  they  had  made  any,  the  least,  effort  to  ascertain  the  fact. 
Courts  of  equity  will  not,  on  slight  grounds,  take  jurisdiction, 
and  deprive  the  parties  of  their  constitutional  right  to  have 
the  facts  of  their  case  passed  upon  and  determined  by  a  jury. 
And  the  question  whether  there  was  an  acceptance  being 
disputed,  and  not  free  from  doubt  under  the  evidence  in  this 
record,  it  is  eminently  proper  that  it  should  be  thus  deter- 
mined. 

The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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Joseph  Peyton  et  al. 


Martha  Jeffries. 


1.  Homestead — dower — mode  of  allotting  the  latter.  The  mere  fact  that  a 
widow  is  occupying  one  of  several  distinct  parcels  of  land,  as  a  homestead,  in  all 
of  which  she  is  entitled  to  dower,  will  not  authorize  the  allotment  of  her  entire 
dower  interest  in  all  the  parcels,  out  of  that  portion  occupied  as  a  homestead. 
The  dower  and  homestead  interests  are  separate,  distinct  and  independent  of 
each  other. 

2.  Dower — of  mode  of  allotment — construction  of  the  acts  of  1865,  in  respect 
thereto.  The  acts  of  1865,  which  provide  that  in  certain  cases,  where  there  are 
several  tracts  of  land  in  which  a  widow  may  be  entitled  to  dower,  the  same  may 
be  set  off  and  allotted  to  her  in  a  body,  have  no  application  where  there  are  pur- 
chasers of  such  lands,  or  a  portion  of  them,  who  have  acquired  interests  therein. 

3.  Same — of  rents  and  prof  ts  accruing  prior  to  demand. — as  damages.  A  widow 
cannot  claim,  in  the  nature  of  damages,  for  non-assignment  of  dower,  rents  and 
profits  accruing  prior  to  her  demand  of  dower. 

4.  Same — what  a  sufficient  demand.  The  commencement  of  a  suit  for  the 
assignment  of  dower  is  a  sufficient  demand. 

5.  Same — of  vridovfs  rights  subsequent  to  demand.  A  widow  is  entitled,  as 
damages  for  non-assignment  of  dower,  to  one-third  the  rental  value  of  the  pre- 
mises, accruing  subsequent  to  the  time  of  making  demand  and  before  the  allot- 
ment of  dower,  subject  to  her  proportion  of  taxes  assessed  thereon  for  the  same 
period. 

6.  The  general  rule  is,  that  a  tenant  for  life  is  liable  for  all  the  taxes  assessed 
upon  the  lands  subject  to  such  tenancy,  and  in  this  regard,  a  tenancy  in  dower 
stands  in  the  same  position  of  other  estates  of  freehold  for  life,  and  must  neces- 
sarily be  subjected  to  the  charges,  duties  and  services,  to  which  the  estate  may 
be  liable,  in  proportion  to  the  interest  therein. 

7  Decree — against  ivhom.  Where  a  widow  is  entitled  to  dower  in  lands 
owned  by  several  persons,  the  damages  for  non-assignment  of  dower  should  be 
decreed  against  each  person  separately,  and  not  against  them  jointly. 

8.  Decree  op  sale — time  allowed  for  payment.  Where  no  redemption  is 
allowed  by  law,  as  upon  a  sale  under  a  decree  in  suit  to  enforce  the  right  of 
dower,  the  time  fixed  in  the  decree  for  the  payment  of  the  money,  should  not 
be  less  than  the  lifetime  of  an  execution,  which  is  90  days. 
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Appeal  from  the  Circuit  Court  of  Coles  county  ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  at  the  October  term, 
1865,  of  the  Coles  County  Circuit  Court,  by  Martha  Jeffries, 
against  Peyton,  Nesbit,  Skidmore,  Allen  and  Yanmeter,  for 
the  assignment  of  her  dower  as  the  widow  of  John  P.  Jeffries, 
deceased,  in  part  of  lot  53,  block  5,  city  of  Charleston,  upon 
which  lot  of  ground  was  erected,  prior  to  the  death  of  Jeffries, 
which  occurred  the  2d  of  November,  1859,  a  three-story  brick 
building,  the  third  story  having  been  by  him  leased  to  the 
Masonic  fraternity,  and  the  rent  paid  to  Jeffries  in  his  life- 
time, until  the  building  was  burned,  which  occurred  on  the  3d 
of  October,  1864. 

George  W.  Teel  and  Jacob  P.  Decker  administered  upon 
the  estate  of  John  P.  Jeffries,  and  as  such  administrators,  on 
the  3d  day  of  April,  1862,  sold  said  parcel  of  ground  and  said 
building,  by  order  of  court,  for  the  payment  of  the  debts  of 
Jeffries,  and  at  the  public  sale,  Joseph  Peyton,  being  the  high- 
est and  best  bidder,  purchased  the  house  and  lot  of  ground 
for  the  sum  of  $2,043,  and  immediately  took  possession 
thereof,  rented  and  received  the  rents  thereon,  repaired  the 
roof  of  said  building  at  a  cost  of  $200,  and  paid  the  taxes 
thereon,  amounting  to  about  $100,  and  continued  to  receive 
the  rents,  amounting  in  all  to  $700,  and  to  pay  the  taxes  and 
make  improvements,  amounting  in  all  to  $360,  up  to  the 
time  when  the  house  was  burned,  October  3d,  1864.  The 
roof  of  the  house  leaked  so  badly  that  repairs  were  necessary 
to  make  the  building  tenantable.  In  March,  1865,  Peyton 
conve}Ted  by  deed  of  general  warranty  to  Allen  and  Yanme- 
ter, twenty  feet  of  said  lot,  and  to  Skidmore  and  Nesbit  eight 
feet  of  said  lot,  being  all  of  the  said  lot,  who  erected  brick 
buildings  thereon,  covering  the  entire  front  of  said  ground, 
and  have  from  thence,  hitherto,  held  and  occupied  the  same, 
each  firm  its  part  as  purchased. 
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The  defendants'  answer  admits  most  of  the  allegations  of 
the  bill,  but  controverts  the  right  of  Martha  Jeffries  to  dower 
in  the  first  above  described  parcel  of  ground,  being  part  of  lot 
53.  Peyton,  Nesbit,  Skidmore,  Allen  and  Yanmeter,  after- 
wards, on  the  31st  day  of  October,  1865,  filed  their  cross-bill 
against  the  said  Martha  Jeffries,  widow,  and  the  heirs  at  law, 
charging,  among  other  things,  that  John  R.  Jeffries  died  seized 
of  the  following  lands  in  the  city  of  Charleston,  in  addition 
to  lot  53,  so  purchased  by  Peyton,  to  wit :  lots  6  and  7  in  block 
4,  in  East  Charleston,  lot  142  in  Charleston,  and  one-fourth  of 
an  acre  of  ground,  being  part  of  the  south-east  quarter,  south- 
east quarter  of  section  11,  town  12,  north  range  9  east,  which 
tract  and  lot  142,  aforesaid,  lie  together,  are  well  improved, 
and  of  the  value  $2,500,  and  have  been  in  the  possession  of 
Martha  Jeffries,  as  a  residence,  ever  since  the  death  of  John 
R.  Jeffries,  she  having  had  the  use  of  rents  and  profits  thereof 
ever  since  the  death  .of  Jeffries,  and  never  having  had  her 
dower  assigned. 

The  personal  estate  of  Jeffries  was  in  sufficient  to  pay  the 
whole  indebtedness,  but  paid  only  81  per  cent,  thereof,  and 
Joseph  Peyton  was  and  is  a  creditor  of  said  estate,  and  received 
but  81  cents  to  the  dollar  on  his  claims. 

The  cross-bill  seeks  to  have  the  dower  of  Martha  Jeffries 
assigned  upon  the  above  described  homestead  alone,  or  failing 
in  that,  to  have  her  interest  in  the  said  lot  53,  to  bear  a  ratable 
proportion  of  the  expenses  necessarily  incurred  in  paying  taxes 
on  the  lot,  and  in  repairing  the  roof  and  other  necessary 
repairs  in  order  to  make  the  building  tenantable. 

On  the  trial  the  rinding  was  for  the  complainant,  and  the 
court  decreed  : 

1st.  That  Martha  Jeffries  was  entitled  to  dower  in  one- 
third  of  the  rental  value  of  that  part  of  lot  53,  upon  which 
the  brick  building  was  erected,  from  April  3d,  1862,  the  date 
of  administrator's  sale,  to  October  30th,  1864,  with  interest  as 
the  same  falls  due  annually,  and  that  she  is  entitled  to  one- 
third  the  rental  value  of  the  premises  from  October  30,  1864, 
10— 50th  III. 
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to  the  present  time,  exclusive  of  the  improvements  placed 
thereon  by  the  defendants  or  either  of  them,  and  that  said 
dower  be  a  lien  upon  said  lot. 

2d.  That  in  default  of  payment  within  30  days,  the  pro- 
perty be  sold  to  the  highest  bidder  for  cash,  subject  to  the 
annual  dower  interest  of  complainant,  execution  of  deed  by 
the  master,  and  delivery  of  possession  by  the  defendants. 

The  defendants  appeal  to  this  court,  and  ask  a  reversal  of 
this  decree,  for  the  following  errors  : 

1st.  That  the  commissioners  should  have  been  confined  to 
the  homestead  in  setting  apart  the  dower  of  Martha  Jeffries. 

2d.  In  the  amount  adjudged  to  Martha  Jeffries  for  her  part 
of  the  rent  on  lot  53,  and  in  allowing  interest  thereon,  and  in 
exempting  her  from  paying  one-third  of  the  necessary  repairs 
and  taxes. 

3d.  In  rendering  a  decree  against  all  of  the  plaintiffs  in 
error  jointly,  their  interest  and  liability  not  being  joint  but 
several. 

4th.  In  decreeing  a  sale  of  said  lot  53  and  the  buildings 
thereon,  without  the  privilege  of  redemption,  if  the  money 
was  not  paid  within  30  days,  upon  the  master  in  chancery 
giving  the  notice  usually  given  by  the  sheriffs. 

5th.  The  said  Martha  Jeffries  was  entitled  to  the  home- 
stead, and  nothing  more,  until  her  dower  was  assigned. 

Mr.  John  Scholfield  and  Mr.  O.  B.  Ficklin,  for  the 
appellants. 

Messrs.  Henry,  Head  &  Steele,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Several  points  are  made  by  appellants  on  this  record,  the 
most  important  of  which  will  be  noticed. 

They  make  the  point,  first,  that  the  commissioners  appointed 
to  assign  dower  to  the  widow,  Martha  Jeffries,  should  have 
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been  confined  to  the  homestead,  setting  that  apart  to  her  as  her 
dower. 

This  position,  as  we  understand  the  statute  in  relation  to 
dower  and  homestead,  and  the  nature  of  these  interests,  is  not 
tenable. 

These  interests  are  separate,  distinct  and  independent  of 
each  other,  and  have  their  foundation  in  different  principles. 
Homestead  is  a  mere  right  of  occupancy  of  certain  premises 
under  certain  circumstances,  while  the  other  does  not  depend 
upon  occupancy,  but  upon  the  marriage,  seizin  of  the  hus- 
band during  coverture,  and  his  death,  and  extends  to  all  his 
real  estate.  Of  neither  can  the  wife  be  deprived  without  her 
consent  expressed  in  the  mode  prescribed  in  the  statute,  except 
in  the  single  case,  where  a  creditor  on  execution  has  extin- 
guished the  right  of  homestead  by  the  payment  of  one  thou- 
sand dollars  to  the  husband.  Of  dower,  a  widow  cannot  be 
deprived  except  by  her  own  act,  or  by  the  operation  of  the  sta- 
tute of  limitations.  Owen  v.  Peacock,  38  111.  33.  Bj  our 
dower  act,  a  widow  is  allowed  to  retain  the  full  possession  of 
the  dwelling  house  in  which  her  husband  most  usually  dwTelt 
next  before  his  death,  together  with  the  out-houses  and  planta- 
tion belonging  to  it,  free  from  molestation  and  rent,  until  her 
dower  is  assigned.  By  section  IT  of  the  same  act,  it  is  made 
the  duty  of  the  heirs  at  law,  or  other  persons  having  the  next 
estate  of  freehold  or  inheritance  in  any  lands  of  which  the 
widow  is  entitled  to  dower,  to  lay  off  and  assign  such  dower, 
as  soon  as  practicable  after  the  death  of  the  husband,  and  by 
the  18th  section,  if  this  be  not  done  in  one  month  after  the 
decease  of  the  husband,  then  the  widow  may  sue  for  and 
recover  the  same.  This  statute  embraces  all  the  real  estate  of 
the  husband,  while  the  homestead  act  embraces  only  the  lot 
of  ground,  and  the  buildings  thereon,  occupied  as  a  residence, 
to  the  value  of  one  thousand  dollars.  By  both  statutes,  the 
widow  can  occupy  the  homestead  under  certain  conditions, 
but  her  right  to  dower  does  not  depend  upon  occupancy. 
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The  lot  in  question  was  sold  by  the  administrator  of  Jeffries, 
to  pay  debts  due  by  him.  That  his  widow  had  a  dower  right 
in  it,  cannot  be  denied,  and  Peyton  became  the  purchaser, 
subject  to  that  right,  and  so  did  the  other  defendants  claiming 
under  him.  Whether  or  not  the  widow  had  a  homestead  right 
in  other  premises,  is  a  matter  in  which  the  defendants  could 
have  no  interest.  The  question  is,  had  the  widow  a  right  of 
dower  in  this  particular  lot.  If  she  had,  and  that  is  not  dis- 
puted, it  must  be  set  off  to  her.  There  would  be  no  justice 
in  confining  this  right  to  other  premises  in  which  she  might 
have  a  homestead,  as  that  would  be  casting  a  burden  upon 
the  inheritance  which  it  ought  not  wholly  to  bear.  The  acts 
of  1865,  to  which  reference  is  made,*  were  not  designed  to 
produce  such  injustice — they  were  not  designed  to  apply  to 
cases  where  a  sale  had  been  made  to  different  parties  of  a  tract 
of  land  or  town  lot.  If  so,  then  the  whole  burden  of  dower 
could  be  imposed  upon  one  interest,  leaving  the  others  entirely 
free.  These  acts,  manifestly,  were  passed  in  view  of  cases 
where  there  were  no  purchasers  who  had  acquired  interests 
in  the  land. 

The  next  point  made  by  appellants  is,  that  the  court  allowed 
the  widow  too  large  a  portion  of  the  rent  of  lot  53,  and  erred 
in  allowing  her  interest  thereon,  and  in  exempting  her  from 
the  payment  of  one-third  of  the  necessary  repairs  and  taxes. 

In  the  view  we  have  before  taken  of  cases  of  this  character, 
the  decree  of  the  court  was  erroneous  in  all  these  particulars. 
It  is  the  doctrine  of  this  court,  that  a  widow  cannot  claim 
rents  which  had  accrued  prior  to  her  demand  for  dower,  as 
and  for  damages. 

The  only  demand  she  did  make  was  by  the  commencement 
of  this  suit  in  October,  1865,  and  this  was  a  sufficient  demand. 
Bonner  et  al.  v.  Peterson  44  111.  253.  Whatever  rents  may  have 
accrued  since  that  time,  she  would  have  an  interest  in,  but  as 
the  building  was  destroyed  by  fire  in  the  previous  year,  she 
can  only  claim  one-third  of  the  yearly  value  of  the  rent  of  the 

*Gross'  Stat.  2d  ed.  p.  220,  §§  37,  38. 
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ground,  to  be  established  by  testimony.  Atkins  v.  Merrill, 
39  111.  62  ;  Bonner  v.  Peterson,  supra.  From  this  should  be 
deducted  one-third  of  the  annual  taxes  assessed  upon  the  lot. 
It  is  the  general,  if  not  the  universal  rule,  that  a  tenant  for  life 
is  liable  for  all  the  taxes  assessed  upon  lands  subject  to  such 
tenancy.  Prettyman  v.  Walston,  34  111.  175,  and  there  is  noth- 
ing peculiar  to  a  tenancy  in  dower  which  distinguishes  it,  with 
respect  to  charges  of  this  character,  from  other  estates  of  free- 
hold for  life.  Standing  in  the  place  of  her  husband,  the  widow 
must  necessarily  be  subjected  to  the  charges,  duties  and  ser- 
vices to  which  the  estate  may  be  liable,  in  proportion,  certainly, 
to  her  interest  therein.  White  v.  Mayor  of  Nashville,  2  Swan, 
364  ;  2  Scribner  on  Dower,  733. 

The  next  point  made  is,  that  a  gross  sum  was  decreed  to  be 
paid  by  all  the  appellants  jointly. 

It  is  alleged  in  the  bill,  that  these  appellants,  Allen,  Van- 
meter,  Nesbit  and  Skid  more,  purchased  the  lot  in  question  in 
March,  1865,  of  Peyton,  and  claim  to  own  the  same  in  fee, 
and  with  Peyton  are  made  defendants  to  the  bill  and  required 
to  answer.  They  filed  a  joint  and  several  answer,  in  which 
their  several  interests  in  the  lot  are  set  out,  by  which  it  appears 
the  entire  lot  was  sold  in  two  parcels,  by  Peyton  to  the  other 
defendants,  and  consequently  their  interests  were  several,  and 
not  joint.  A  decree,  therefore,  against  them  jointly,  was 
erroneous.  They  should  have  been  required  to  pay  such  yearly 
dower  pro  rata,  according  to  their  respective  interests  in  the 
premises.  Davenport  v.  Haynie,  30  111.  59. 
'  The  remaining  point  is,  that  the  master  in  chancery  was 
directed  to  sell  the  premises,  if  the  money  allowed  by  the 
decree  was  not  paid  in  thirty  days,  upon  giving  twenty  days' 
notice. 

In  cases  where,  as  in  this,  there  is  no  right  to  redeem  premi 
ses  sold  under  a  decree  or  judgment  of  the  court,  this  court 
has  uniformly  held,  that  it  was  error  to  prescribe  a  less  time 
than  the  life-time  of  an  execution,   which  is    ninety  days. 
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Sink  v.  Architectural  Iron   Works,  2i  ib.  553 ;  Stevenson  v. 
Coggswell,  28  ib.  462  * 

For  these  errors,  apparent  upon  the  record,  the  decree  is 
reversed  and  the  cause  remanded  for  further  proceedings,  con- 
sistent with  this  opinion. 

Decree  reversed. 


Toledo,  Wabash  &  Western  Eailway  Company 

v. 
Jesse  Beals. 

Remittitur — waiver  of  error.  Where  upon  the  return  of  a  verdict  the  plain- 
tiff enters  a  remittitur  for  such  portion  of  the  verdict  as  was  the  result  of  the 
admission  of  improper  evidence,  the  error  in  admitting  such  evidence  will  be 
cured  thereby. 

Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case  brought  by  Beals 
against  the  railroad  company,  to  recover  damages  for  personal 
injuries,  resulting  to  him  as  a  passenger.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  cause  was 
brought  to  this  court  on  appeal.  Various  errors  are  assigned, 
prominent  among  which,  was  the  admission  of  testimony  to 
prove  the  amount  of  expenses  incurred  for  services  rendered 
the  plaintiff  for  work  and  labor,  which,  but  for  the  injuries 
received,  the  plaintiff  himself  could  have  performed.  The 
money  so  paid  out,  was  proved  to  be  three  hundred  dollars, 
which  was  embraced  in  the  verdict,  but  the  plaintiff  entered 
a  remittitur  for  that  sum. 

*See  also,  James  et  al.  v  .Hambleton  et  al.  42  111.  308  ;  Cronan  v.  Frizell,  Admr., 
ib.  319. 
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Mr.  A.  E.  Harmon,  for  the  appellants. 

Messrs.  Coler  &  Smith  and  Mr.  Van  Dyke,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  only  difference  between  this  case  and  that  of  the  same 
appellant  against  Apperson,  decided  at  the  present  term  (49 
111.  480),  is,  that  in  the  case  before  us,  the  court  allowed  the 
plaintiff  to  prove  what  money  he  had  been  obliged  to  pay 
out  for  labor,  which,  had  he  not  been  injured,  he  would  have 
done  himself.  The  plaintiff  testified  he  had  paid  out  about 
three  hundred  dollars,  but  when  the  verdict  was  rendered  his 
counsel  entered  a  remittitur  for  three  hundred  dollars.  This 
cured  whatever  error  there  was  in  admitting  this  evidence. 
As  in  the  other  case,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


St.  Louis,  Jacksonville  &  Chicago  Railroad  Co. 

v. 
James  Terhune. 

1.  New  trial — conflict  of  evidence.  Where  there  is  a  conflict  of  evidence,  it 
is  the  province  of  the  jury  to  determine,  from  all  the  facts  and  circumstances, 
the  weight  to  which  it  is  entitled,  and  their  finding  will  not  be  disturbed,  unless 
it  is  unsupported  by  the  proof. 

2.  Negligence — what  constitutes.  An  omission  to  perform  a  duty  imposed  by 
statute,  is  prima  facie  negligence. 

3.  So,  in  a  suit  against  a  railroad  company  for  damages  resulting  from  a 
failure  to  comply  with  the  requirements  of  the  statute,  relative  to  sounding  the 
whistle  or  ringing  the  bell  at  public  road  crossings,  an  instruction  which 
informed  the  jury  that  such  omission  was  prima  facie  negligence  was  properly 
given. 
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4.  Former  decisions.  In  the  case  of  the  Galena  &  Chicago  Union  R.  R.  Co. 
v.  Dili,  22  111.  271,  it  was  held,  that  it  was  a  question  of  fact,  for  the  jury  to 
determine,  whether  such  omission  was  negligence  ;  but  the  statute  imposing 
that  duty  upon  railroad  companies,  had  been  repealed  as  to  that  company,  and 
hence  it  was  a  question  arising  under  the  common  law,  whether  such  omission 
was  neidisrence. 


Appeal  from  the  Circuit  Court  of  Menard  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Terhune  against 
the  St.  Louis,  Jacksonville  &  Chicago  Railroad  Company,  to 
recover  for  damages  resulting  from  an  alleged  violation  of  the 
statute,  imposing  upon  railroapl  companies  the  duty  to  ring 
the  bell  or  sound  the  whistle  upon  the  engine  at  the  crossing 
of  public  highways,  as  therein  provided.  The  plaintiff 
alleged,  that  by  reason  of  the  failure  of  the  defendant  to  com- 
ply with  the  statute  in  that  regard,  two  cows,  property  of  the 
plaintiff,  of  the  value  of  $300,  were  run  over  and  killed.  On 
the  trial  the  jury  returned  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $150.  A  motion  for  a  new  trial  was 
overruled,  and  final  judgment  rendered  upon  the  verdict. 
The  defendants  bring  the  cause  to  this  court  on  appeal,  and 
assign  various  errors  upon  which  they  rely  for  reversal. 

Messrs.  Eoberts  &  Greene  and  Mr.  1ST.  W.  Branson,  for 
the  appellants. 

Mr.  T.  W.  McNeely,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  question  of  the  weight  of  evidence  was  for  the  jury, 
and  they  having  determined  it,  we  will  not  disturb  their  find- 
ing, unless  it  is  not  supported  by  the  proof.  It  is  their 
province  to  weigh  and  reconcile  the  evidence  where  it  may  be 
done,  and  if  not,  then  to  give  it  such  effect  as  it  is  entitled  to 
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receive,  rejecting  such  portions  as  may  be  unworthy  of  belief, 
and  giving  due  weight  to  such  as  they  may  believe  to  be  true. 
In  this  case  there  was  a  conflict  of  evidence  as  to  whether  a 
bell  was  rung  or  a  whistle  sounded  for  the  distance  required 
by  law  before  reaching  the  road  crossing  where  the  cattle 
were  killed.  The  jury  having  found  there  was  not,  we  are  not 
prepared  to  hold  their  finding  is  not  supported  by  the  evidence. 
Appellants  insist  that  the  court  below  erred  in  giving  appel- 
lee's third  instruction.  It  informed  the  jury  that  the  omission 
to  ring  a  bell  or  sound  a  whistle  at  the  road  crossing  as 
required  by  the  statute,  was  prima  facie  evidence  of  negli- 
gence. In  the  case  of  the  Galena  db  Chicago  Union  R.  R. 
Co.  v.  Dill,  22  111.  271,  it  was  held  that  it  is  a  question  of  fact, 
to  be  determined  by  the  jury,  whether  such  an  omission  is 
negligence.  In  that  case,  the  statute  imposing  that  duty  on 
railroad  companies  had  been  repealed  as  to  that  road,  and 
hence  it  was  a  question  arising  under  the  common  law,fwhether 
such  an  omission  was  negligence.  That  case  is  not  therefore 
an  authority  in  this,  as  the  question  presented  by  this  instruc- 
tion is  whether  the  omission  of  a  duty  imposed  by  the  statute 
constitutes  prima  facie  negligence,  or  whether  in  such  a  case 
the  plaintiff  is  bound  to  prove  other  omissions  of  duty  which 
constitute  negligence.  In  the  case  of  The  Great  Western  R. 
R.  Co.  v.  Geddis,  33  111.  304,  which  was  similar  in  its  facts  to 
this,  it  was  held  that  the  failure  to  ring  a  bell  or  sound  a 
whistle  at  a  road  crossing  was  negligence  that  should  render 
the  company  liable  for  injuries,  growing  out  of  the  omission, 
that  might  be  occasioned  by  their  engines,  to  persons  or 
property;  that  the  omission  to  perform  an  act  imposed  by 
the  statute  was  negligence.  In  that  case  the  cases  of  The  III. 
Cent.  R.  R.  Co.  v.  Phelps,  29  111.  447,  and  The  111.  Cent.  R. 
R.  Co.  v.  Goodwin,  30  111.  117,  were  referred  to  and  distin- 
guished from  Geddis'  case.  It  was  said  of  those  cases  that  the 
animals  were  killed  at  a  place  where  the  statute  did  not 
require  the  signal  to  be  given,  whilst  in  Geddis'  case  the 
injury   to  the  animal  was  at  a  highway  crossing  where  the 
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signal  was  required.  That  case  is  in  point  and  must  govern 
this.  The  court  below  did  not  err  in  giving  this  instruction. 
No  error  being  perceived  in  this  record  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Fox  Howard  &  Co. 

v. 

The  City  Council  of  the  City  of  Cairo. 

1.  Service  of  process — upon  a  municipal  corporation.  In  an  action  against 
a  municipal  corporation,  it  appeared  there  was  service  of  process  upon  the  mayor 
and  city  clerk,  and  this  was  held  to  be  sufficient  service  upon  the  corporation. 

2.  Samk — upon  corporations,  under  the  statute.  The  general  statute  regulating 
service  upon  corporations,  has  no  application  to  municipal  corporations  ;  they 
are  left,  as  to  process  upon  them,  as  at  the  common  law,  which  requires  such 
process  to  be  served  on  the  mayor,  or  other  head  officer. 

3.  Mandamus — of  notice  of  the  application.  The  insufficiency  of  the  notice 
of  the  application  for  a  writ  of  mandamus  is  waived  by  the  return  to  the  alter- 
native writ,  and  cannot  afterwards  be  availed  of.  Appearance  and  pleading  cure 
antecedent  defects  of  that  character. 

4.  City  of  Cairo — of  its  power  of  taxation,  and  of  the  application  of  funds 
thereby  created.  A  judgment  was  recovered  against  the  city  of  Cairo  for  the 
work  and  labor  of  the  plaintiffs  therein  for  grading  and  filling  certain  streets  and 
avenues  in  the  city,  and  upon  application  by  the  plaintiffs  in  the  judgment  for  a 
writ  of  mandamus  to  compel  the  city  authorities  to  levy  and  collect  taxes  for  the 
purpose  of  paying  such  judgment  and  the  interest  thereon,  it  was  held,  that 
while  the  city  authorities  could  not  levy  a  tax  beyond  the  limits  assigned  in  their 
charter,  yet  such  available  means  as  are  at  the  disposal  of  the  city,  raised  under 
the  taxing  power,  and  without  diverting  the  funds  from  their  original  purposes 
as  specified  in  the  charter,  should  be  applied  to  the  payment  of  the  judgment. 

5.  The  option  given  to  the  city  by  the  act  of  1867,  amendatory  of  the  charter, 
to  set  apart  the  interest  fund  for  the  payment  of  the  interest  on  the  bonded 
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indebtedness  of  the  city,  or  for  the  creation  of  a  sinking  fund  for  the  redemption 
of  the  same,  does  not  permit  the  city  to  apply  a  part  of  that  fund  in  discharge  of 
the  interest  on  the  bonded  debt,  and  to  set  apart  the  residue  for  the  creation  of  a 
sinking  fund  to  pay  the  principal,  to  the  exclusion  of  other  creditors.  So,  if  they 
exercise  the  option  in  either  way  it  precludes  them  from  exercising  it  in  the  other. 
And  the  city  having  exercised  the  option  by  applying  a  portion  of  the  interest  fund 
to  the  payment  of  interest  on  the  bonded  debt,  any  residue  of  such  fund  may  be 
applied,  first  to  the  payment  of  the  interest  on  such  judgment,  and  the  remain- 
der, if  any,  to  the  principal ;  and  the  right  of  the  plaintiffs  in  the  judgment  to 
have  such  residue  of  the  interest  fund  so  applied  for  their  benefit,  cannot  be 
affected  by  any  attempt  on  the  part  of  the  city  to  apply  such  surplus  to  the  crea- 
tion of  a  sinking  fund  to  pay  the  bonded  debt. 

6.  Any  surplus  of  the  improvement  fund  provided  for  in  the  act,  which  might 
remain  after  defraying  the  expenses  for  public  sewers,  pumps  and  drainage, 
should  be  applied  to  the  payment  of  such  judgment,  rather  than  to  the  making 
of  other  necessary  improvements. 

T:  But  the  city  could  not  be  required  to  put  upon  the  market  and  sell  any 
bonds  the  city  might  have  on  hand  not  negotiated,  and  the  proceeds  to  be  applied 
to  the  payment  of  the  judgment,  although  such  bonds  were  authorized  to  be 
issued  for  the  payment  of  improvements  of  the  nature  performed  by  the  plain- 
tiffs in  the  judgment,  and  for  which  improvements  the  judgment  was  recovered  ; 
though,  if  the  plaintiffs  in  the  judgment  should  seek  to  have  the  bonds  them- 
selves delivered  to  them  in  payment  of  the  judgment,  at  their  par  value,  perhaps 
they  would  be  entitled  to  that  relief. 

This  was  a  Petition  for  Mandamus,  upon  which  the  alter- 
native writ  of  mandamus  was  awarded  according  to  the  prayer 
of  the  petition.  The  facts  alleged  as  the  grounds  for  the  writ, 
on  the  part  of  the  relators,  and  the  facts  relied  on  as  a  defense, 
on  the  part  of  the  respondents,  as  set  forth  in  their  return  to 
the  alternative  writ,  are  fully  presented  in  the  opinion. 

Mr.  Melville  W.  Fuller,  Mr.  W.  J.  Allen  and  Messrs. 
Mulkey  &  Wheeler,  for  the  relators. 

The  question  for  solution,  is  the  right  of  the  relators  to  the 
levy,  collection  and  payment  of  certain  taxes.  The  relators 
having  recovered  judgment,  having  demanded  and  been 
refused  its  paymert,  and  having  instituted  proceedings  to 
compel  such  payment,  it  is  the  plain  duty  of  the  corporate 


156  The  People,  ex  rel.  v.  City  of  Cairo.      [Jan.  T., 

Brief  for  the  respondents. 

authorities  to  levy  a  special  tax  for  the  purpose,  if  within  the 
maximum  limit  of  the  power  to  levy  taxes,  and  the  order  may 
be  for  the  levy  to  be  made  for  a  series  of  years.  Coy  v.  City 
of  Lyons,  17  Iowa,  1 ;  Oswald  v.  Thoringa,  17  Iowa,  13.  And 
it  would  not  be  a  valid  defense  to  the  application  that  such 
tax  had  already  been  levied  and  the  levy  exhausted.  Galena 
v.  Almy,  5  Wallace,  705. 

So  also,  equities,  which  may  have  been  supposed  to  attach 
to  the  original  debt,  are  merged  in  the  judgment,  and 
cannot  be  asserted  against  a  mandamus  to  enforce  payment. 
Coy  v.  City  of  Lyons,  17  Iowa,  1. 

Messrs.  Hay,  Greene  &  Littler,  Messrs.  Green  &  Gil- 
bert and  Messrs.  O'Melveny  &  Lansden,  for  the  respon- 
dents. 

This  court  will  not  compel  the  levy  of  a  tax  by  a  munici- 
pal corporation  not  expressly  authorized  to  be  levied  by  its 
charter : 

1.  Because  such  charter  and  grants  of  power  are  construed 
strictly. 

2.  Because  the  exact  sum  authorized  to  be  levied,  being 
named  in  the  charter,  excludes  the  inference  that  any  other  or 
greater  sum  or  sums  was  authorized  to  be  levied. 

3.  Because  to  imply  power  to  tax  from  a  power  to  create  a 
debt,  is  but  construing  a  charter  by  implication,  and  would  be 
the  creation  of  charter  powers,  not  by  the  legislative  depart- 
ment, but  by  the  judicial  department  of  the  government. 

4.  Because  the  weight  of  authority  is  against  that  construc- 
tion, or  the  exercise  of  such  power.  American  Law  Register 
for  May,  1863,  (new  series)  vol.  2,  p.  394,  et  s<q.;  United 
States  v.  Mayor,  etc.,  of  Burlington,  in  C.  C.  U.  S.  for  Iowa, 
and  the  note  to  that  case  by  Justice  Dillon,  p.  400,  cites 
Blackwell  on  Tax  Titles,  pp.  190,  194,  196  and  197;  Kemper 
v.  McClellamPs  Lessees,  19  Ohio  St.  R.  308,  (strikingly  like 
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the  case  under  review,  and  the  authorities  fully  considered ;) 
and  see  opinion  in  City  of  Chicago  v.  Ilasley,  25  111.  596. 
As  to  the  $53,000  of  city  bonds : 

1.  The  statement  in  the  alternative  writ,  which  purports  to 
show  a  duty  on  the  part  of  the  city  council  to  negotiate  these 
bonds  for  the  benefit  of  the  relators,  is,  we  think,  defective  in 
law,  and  the  demurrer  should  be  sustained  to  it. 

2.  The  return  shows  that  by  the  terms  of  the  ordinance 
under  which  said  bonds  were  authorized  (although  executed 
by  the  clerk  and  mayor  of  the  city,)  the  comptroller  was  alone 
authorized  to  issue  said  bonds,  and  that  the  same  are  now  in 
his  hands  and  not  issued. 

3.  We  allege  and  claim  that  the  issuing  of  said  bonds  was 
and  is  unauthorized,  and  we  are  not  estopped  from  so  alleging. 

4.  We  question  the  power  of  the  court  to  compel  the  nego- 
tiation of  these  bonds  for  any  purpose.  They  are  the  mere 
credits  of  the  city,  like  a  note  in  the  hands  of  the  maker, 

payable  to ,  which  he  intends  to  negotiate  on  general 

account,  not  for  any  particular  creditor,  in  which  case,  and 
before  its  delivery  to  any  one,  can  any  particular  creditor  set 
up  a  distinct  claim  to  the  note  or  its  negotiation  for  his  bene- 
fit ?  The  power  to  compel  the  negotiation  of  these  bonds  as 
they  are,  and  at  the  sacrifice  stated  in  the  return,  would,  it 
seems  to  us,  embrace  a  power  to  compel  the  city  to  borrow 
money  without  regard  to  the  rate  of  interest,  and  to  issue  new 
and  other  bonds.     This  cannot  be  so. 

It  is  well  settled  that  the  writ  of  peremptory  mandamus 
will  only  be  awarded  upon  a  sworn  statement  of  facts  which 
are  certain  and  positive — so  certain,  that  if  untrue,  the  relator 
may  be  convicted  of  perjury.  The  mere  allegation  of  an  infe- 
rence or  conclusion,  without  setting  forth  the  facts  on  which  it  is 
founded,  is  insufficient;  and  if  the  writ  be  bad  in  this  respect, 
the  demurrer  to  the  return  may  relate  back  and  be  sustained 
to  the  writ.  10  Wend.  25  ;  2  Comstock,  492  ;  The  People  v. 
Ranson,  37  Penn.  St.  R.  243  ;  Commonwealth,  etc.  v.  Corns,  etc., 
15  Barb.  513  ;  The  People  v.  Supervisors,  etc.,  12  111.  254 ; 
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Canal  Trustees  v.  The  People,  33  111.  143  ;  The  People  v. 
Hatch,  ib.  9. 

The  alternative  writ  prays  that  the  city  council  be 
commanded  to  "levy  and  collect"  the  respective  taxes. 
Respondents  have  no  power  to  collect  taxes.  They  only  con- 
stitute the  legislative  department  of  the  city  government. 
The  taxes  are  collected  by  the  treasurer,  who  is  an  elective 
officer  and  beyond  the  control  of  respondents. 

The  duty  to  be  performed  by  respondents  is  not  set  forth 
with  sufficient  certainty ;  and  as  part  of  the  prayer  of  the 
alternative  writ  will  not,  as  it  seems,  be  granted,  no  part  of  it 
will  be  granted.  8  Stra.  R.  857  and  897  ;  Buller's  Nisi  Prius, 
204. 

"  The  writ  should  not  demand  too  much  ;  otherwise  judg- 
ment will  be  given  for  the  defendants.  1  Hill,  50  and  55 ; 
35  Barb.  110  ;  Burrill's  Practice,  179. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  by  Fox,  Howard  &  Co.,  for  a  man- 
damus against  the  City  Council  of  the  City  of  Cairo,  to 
compel  them  to  pay  a  certain  judgment  obtained  by  the  rela- 
tors against  them,  rendered  at  the  April  term,  1868,  of  the 
Alexander  Circuit  Court,  for  the  work  and  labor  of  relators 
in  grading  and  tilling  certain  streets  and  avenues  in  the  city 
of  Cairo. 

The  questions  presented  by  this  record  arise  on  a  demurrer 
to  the  return  to  an  alternative  writ  of  mandamus  issued  on 
the  petition  of  Fox,  Howard  &  Co.,  against  the  City  Council 
of  the  City  of  Cairo. 

Questions  are  raised  as  to  the  sufficiency  of  the  service  of 
process  in  the  original  action  of  Fox,  Howard  &  Co.  against 
the  city  of  Cairo,  in  which  they  obtained  their  judglnent  ; 
the  insufficiency  of  the  notice  of  application  for  the  writ  of 
mandamus,  and  last,  which  is  the  important  question,  do  the 
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facts  set  forth  in  the  return  to  the  alternative  writ,  preclude 
the  relief  sought  ? 

It  is  contended  b}^  respondents,  that  if  there  was  no  service 
of  process  in  the  action  at  law  against  the  city,  nor  appearance 
by  the  city,,  the  court  had  no  jurisdiction  of  the  defendant,  and 
consequently,  the  judgment,  being  by  default,  is  void,  and 
cannot  be  a  valid  foundation  on  which  to  base  a  mandamus. 
It  is  conceded,  a  judgment  rendered  by  a  court  not  having 
jurisdiction  of  the  defendant,  is  a  nullity,  and  maybe  attacked 
collaterally. 

The  action  was  against  the  City  of  Cairo,  and  service  of 
process  in  this  case,  as  appears  from  the  sheriff's  return,  was 
as  follows : 

"  Executed  this  writ  by  reading  the  same  to  Alexander  G. 
Holden,  mayor  of  the  city  of  Cairo,  and  John  P.  Fagan,  city 
clerk,  and  by  leaving  a  true  copy  with  each  of  the  above  named 
persons. 

"Cairo,  111.,  March  27,  1868." 

We  are  at  a  loss  to  perceive  wherein  this  service  is  defective. 
There  is  more  in  it  than  the  law  requires,  but  that  does  not 
vitiate.  It  was  served  in  due  time,  upon  the  mayor  and  clerk 
of  the  city,  by  reading.  The  general  statute  regulating  service 
upon  corporations,  has  no.  application  to  municipal  corpora- 
tions. They  are  left,  as  to  process  upon  them,  as  at  common 
law,  which  requires  such  process  to  be  served  on  the  mayor  or 
other  head  officer.  1  Tidd  Prac.  116 ;  Ang.  &  Ames  on 
Cor.  575. 

This  process  was  served  on  the  mayor  by  reading,  and  was 
good  service. 

As  to  the  insufficiency  of  the  notice  of  this  application,  it  is 
only  necessary  to  say,  that  respondents  having  made  a  return 
to  the  writ,  cannot  now  avail  of  the  manner  of  giving  the 
notice.  Their  appearance  and  pleading  cure  all  its  defects, 
whatever  they  may  be. 

The  remaining  question  is  one  both  interesting  and  impor- 
tant. 
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It  is  represented  in  the  petition,  that  by  the  act  of  the  gene- 
ral assembly  of  February  17,  1867,  entitled,  "An  act  to  reduce 
the  charter  of  the  city  of  Cairo,  and  the  several  acts  amenda- 
tory thereof,  into  one,  and  revise  the  same,"  power  was  vested 
in  the  city  council  to  levy  and  collect  taxes  upon  all  property, 
real  and  personal,  within  the  city,  made  taxable  by  law  for 
State  purposes,  not  exceeding  one-half  of  one  per  centum  per 
annum,  upon  the  assessed  value  thereof,  to  defray  the  contin- 
gent and  other  expenses  of  the  city  not  otherwise  provided 
for,  which  taxes,  together  with  the  moneys  arising  from  licenses, 
and  from  all  other  sources,  and  not  otherwise  specially 
therein  appropriated,  should  constitute  the  "general  fund." 
Also  to  levy  and  collect,  upon  all  such  property,  taxes  not 
exceeding  one-half  of  one  per  centum  upon  the  assessed  value 
thereof,  to  defray  the  cost  and  expenses  of  making  improve- 
ments upon  the  streets  and  avenues  and  public  grounds  of  the 
city  not  otherwise  provided  for,  including  expenses  for  public 
sewers,  pumps  and  drainage,  which  taxes  should  constitute  the 
"  improvement  fund."  But  the  city  council  should  also  levy 
and  collect  upon  all  such  property,  a  tax  of  one-quarter  of  one 
per  centum,  which  might  be  increased  by  the  city  council  to 
not  exceeding  one-half  of  one  per  centum  upon  its  assessed 
value,  to  be  applied  to  the  payment  of  interest  on  bonds  of  the 
city,  issued  and  negotiated,  or  to  be  thereafter  issued  and  nego- 
tiated, for  improvements  and  other  purposes,  which  taxes  are 
made  to  constitute  the  "  interest  fund,"  and  which  is  to  be  set 
apart  and  exclusively  used,  or  so  much  thereof  as  might  be 
necessary,  for  the  payment  of  the  interest  upon  the  bonded 
indebtedness  of  the  city,  or  the  creation  of  a  sinking  fund  for 
the  redemption  of  the  same;  that  they  have  power,  by  the 
same  act,  to  borrow  money  on  the  credit  of  the  city,  and  to 
issue  bonds,  scrip  or  certificates  therefor,  provided  that  no  sum 
or  sums  of  money  should  be  borrowed  at  a  greater  rate  of 
interest  than  ten  per  centum  per  annum,  and  that  the  aggre- 
gate of  all  sums,  borrowed  and  outstanding,  shall  not  exceed 
the  amount  of  one-third  of  the  assessed  valuation  of  all  the 
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taxable  property,  real  and  personal,  in  the  city.  Power  is 
also  given  by  the  act  to  appropriate  money,  and  to  provide 
for  the  payment  of  the  debts,  interest  and  expenses  of  the 
city. 

The  petition  also  alleges,  that,  by  a  supplemental  act, 
approved  February  27,  1867,  it  was  provided  that  the  interest 
on  the  aggregate  of  all  sums,  borrowed  and  outstanding,  shall 
never  exceed  the  interest  fund  created  by  the  act. 

It  is  further  represented  in  the  petition,  that  the  total  bonded 
indebtedness  of  the  city  does  not  exceed  one  hundred  and 
eighty  thousand  dollars,  and  that  the  interest  upon  it  does  not 
exceed  the  sum  of  fourteen  thousand  dollars  annually,  and 
that  there  was,  at  the  time  of  filing  this  petition,  in  the  treasury 
of  the  city,  of  the  interest  fund,  the  sum  of  twenty  thousand 
dollars,  which  sum,  petitioners  allege,  together  with  a  tax  of 
one-fourth  of  one  per  centum  upon  the  assessed  value  of  the 
taxable  property  in  the  city,  which  is  alleged  to  be  four  millions 
of  dollars,  would  be  ample  to  meet  and  pay  all  interest  to  fall 
due  upon  the  bonds  of  the  city,  now  issued  and  negotiated,  for 
the  next  two  years. 

It  is  then  alleged,  that  the  city,  in  the  exercise  of  power 
under  the  charter,  authorized  the  issue  of  a  large  amount  of 
bonds,  the  interest  upon  which,  together  with  the  interest  upon 
all  the  other  bonded  debt  of  the  city,  does  not  exceed  the 
interest  fund  created  by  the  act ;  that  such  bonds  were  autho- 
rised to  be  issued  for  the  purpose  of  raising  money  for  public 
improvements,  and  for  other  purposes ;  that  the  bonds  were 
signed  and  sealed  in  accordance  with  the  ordinance  of  the  city 
council,  and  placed  in  the  custody  of  the  comptroller  of  the 
city,  who  is  the  fiscal  agent  of  the  city,  and  that,  of  such 
bonds,  there  was  in  the  hands  of  the  comptroller,  the  sum  of 
fifty-three  thousand  dollars  unsold  and  not  negotiated,  but 
which  the  city  has  full  power  to  sell  and  negotiate,  and  to  pay 
upon  their  judgment. 

The  relators  then  allege,  that  on  obtaining  their  judgment; 

against  the  city,  it  was  the  duty  of  the  city  to  levy  and  collect 
11— 50th  III. 
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a  tax  of  one-half  of  one  per  centum  upon  all  property,  both 
real  and  personal,  subject  to  taxation,  and  to  pay  the  amount 
realized  therefrom  upon  their  judgment ;  and  they  allege  it 
was  the  further  duty  of  the  city  to  levy  and  collect  a  tax  of 
one-fourth  of  one  per  centum  upon  all  the  taxable  property  in 
the  city,  and  to  pay  the  amount  so  to  be  realized  upon  the 
interest  due  upon  their  judgment ;  and  it  is  further  alleged,  it 
is  the  duty  of  the  city  to  sell  the  bonds  on  hand,  and  apply 
the  amount  realized  toward  the  payment  of  their  judgment. 

It  is  then  averred  that  the  respondents  have  refused  to  levy 
a  tax  of  one-half  of  one  per  centum,  and  have  also  refused  to 
levy  a  tax  of  one-fourth  of  one  per  centum,  and  have  refused 
to  provide  for  the  payment  of  the  judgment,  by  the  sale 
of  the  bonds,  or  otherwise,  although  frequently  requested  so 
to  do. 

The  prayer  is,  that  a  mandamus  may  issue  against  the  city 
council,  commanding  them  to  levy  and  collect  a  tax  of  one- 
half  of  one  per  centum  upon  all  the  property,  real  and  per- 
sonal, subject  to  taxation  in  the  cit}^,  to  be  collected  in  money, 
and  to  apply  the  amount  so  realized  toward  the  payment  of 
the  relators'  judgment;  and  also  commanding  respondents  to 
levy  and  collect  a  tax  of  one-fourth  of  one  per  centum  upon 
all  the  property  subject  to  taxation,  both  real  and  personal,  in 
the  city,  to  be  collected  in  money,  and  the  amount  so  realized 
to  be  applied  toward  the  payment  of  the  interest  due  on  their 
judgment;  and  also  that  the  respondents  be  required  to  nego- 
tiate and  sell  the  above  described  bonds  of  the  city,  amounting 
to  fifty-three  thousand  dollars,  and  in  the  hands  of  the  comp- 
troller, and  pay  the  amount  realized  on  their  judgment,  and 
that  such  other  orders  may  be  made  as  justice  may  require. 

The  city,  in  their  return  to  the  alternative  writ,  admit  the 
possession  of  the  several  powers  as  alleged,  but  claim  the 
power  to  tax  is  limited  in  various  ways  ;  that  by  the  terms  of 
article  5  of  the  charter  of  1867,  the  taxes  for  the  general  fund 
and  improvement  fund,  are  not  payable  exclusively  in  money, 
but  that  the  "  scrip"  or  "  orders"  issued  by  the  city  are  required 
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to  be  taken  in  payment  of  taxes  to  compose  those  separate 
funds ;  that  such  orders  are  annually  issued  by  the  city  to  the 
amount  of  thirty-five  thousand  dollars,  and  not  worth  more 
than  sixty-five  cents  on  the  dollar.  They  aver,  that  neither 
the  general  fund,  the  improvement  fund,  nor  the  interest  fund, 
is  available  for  the  payment  of  relators'  judgment,  for  the 
reason,  that  they,  the  respondents,  have  no  right  to  levy  and 
collect  taxes,  except  for  the  purposes  expressed  in  the  act  of 
1867,  nor  to  an  amount  beyond  the  limits  therein  expressed; 
that  the  taxable  property  does  not  exceed  three  million  five 
hundred  thousand  dollars,  and  in  consequence  of  the  receipt 
of  orders  and  scrip,  under  the  act,  neither  of  those  funds 
exceeds  eleven  thousand  four  hundred  and  seventy-five  dollars 
per  annum ;  that  an  economical  administration  of  the  city 
government  requires  thirty-five  thousand  dollars  annually, 
exclusive  of  expenditures  for  interest,  for  street  filling;  that 
these  "  orders,"  issued  by  the  city,  have  amounted  to  thirty- 
five  thousand  dollars  annually,  and  that  they  are  depreciated 
to  sixty-five  cents  on  the  dollar ;  that  the  proceeds  of  the 
general  fund,  and  all  the  other  items  constituting  it,  are  not 
sufficient  to  meet  the  current  expenses  of  the  city.  For  the 
same  reasons,  the  proceeds  of  taxes  for  the  improvement  fund 
cannot  be  greater  than  for  the  general  fund.  That  the  cost  of 
making  improvements,  repairs,  &c,  on  the  streets,  not  other- 
wise provided  for,  was  not  intended  to  embrace  street  filling, 
that  being  provided  for  by  assessment ;  that  the  primary 
object  of  the  improvement  fund  was  to  provide  for  sewers, 
pumps  and  drainage,  and  that  the  expense  of  sewers  alone, 
since  March  10,  1866,  amounted  to  twenty-six  thousand  forty- 
three  dollars  and  ninety  cents,  and  for  pumps,  fifty  thousand 
dollars,  which  more  than  exhausts  that  fund  ;  that  the  cost  of 
working  pumps  and  draining  the  city,  at  the  lowest  average 
estimate,  will  not  be  less  than  nine  thousand  dollars  per  annum, 
and  in  case  of  unusually  high  water  in  the  adjacent  rivers, 
will  be  more,  and  if  any  surplus  should  remain  of  that  fund, 
after  the  payment  of  sewers,  pumps  and  drainage,  such  surplus 
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should  not  be  paid  to  relators,  but  should  be  applied  to  other 
necessary  improvements,  including  sidewalks,  &c,  not  pro- 
vided for  by  assessments.  They  admit  that  the  interest  fund 
in  the  treasury  now  amounts  to  twenty  thousand  dollars,  and 
a  like  sum  might  be  collected  under  the  taxing  power  con- 
ferred by  the  act  of  1867 ;  that  by  the  terms  of  that  act,  that 
fund,  and  the  proceeds  of  such  tax,  can  be  appropriated  only 
for  the  payment  of  the  interest  on  the  bonded  debt,  and  for 
the  creation  of  a  sinking  fund  to  meet  the  principal  of  that 
debt,  the  fund  being  expressly  created  for  that  purpose,  and 
no  other;  that  the  interest  on  the  bonded  debt  amounts  to 
eleven  thousand  nine  hundred  and  thirty-five  dollars  per 
annum,  and  that  before  they  had  any  notice  of  the  application 
for  a  mandamus,  they  had  set  apart  the  overplus  of  that  fund, 
after  providing  for  such  interest,  to  create  a  sinking  fund,  as 
the  act  authorized  them  to  do.  They  disclaim  any  power  to 
divert  those  funds. 

Respondents  question  the  legality  of  the  bonds  issued  under 
the  ordinance  of  September,  1867,  a  portion  of  which,  fifty  - 
three  thousand  dollars,  was  in  the  hands  of  the  comptroller, 
and  they  say,  if  sold  they  would  not  fetch  more  than  sixty-five 
cents  on  the  dollar,  and  that  if  they  could  be  sold,  the  proceeds 
should  be  applied  to  the  current  expenses  of  the  city. 

Respondents  insist,  that  these  matters  constitute  a  complete 
answer  to  the  petition,  and,  as  relators  have  demurred,  all  the 
material  allegations  are  admitted. 

In  their  argument  they  say,  that  when  the  contract  was 
made  with  relators  to  grade  and  fill  the  streets,  both  parties 
relied,  for  payment,  on  the  supposed  power  of  the  city  to  levy 
and  collect  assessments  on  the  lots  to  be  benefited  by  the 
improvement ;  that,  the  mode  adopted,  having  been  decided, 
in  the  Larned  case,  to  be  unconstitutional,  they  are  deprived 
of  the  expected  resources  from  them,  and  that  they  have 
obtained  additional  legislation  to  enable  them  to  raise  the 
means  to  pay  relators'  judgment ;  that  they  ordered  an  assess- 
ment on  the  property  benefited  by  filling  the  streets,  to  the 
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amount  of  one  hundred  and  fifteen  thousand  dollars,  expressly 
for  the  purpose  of  paying  relators'  judgment,  but  that,  by 
reason  of  informalities  in  the  amended  charter,  and  because 
of  inequalities  in  the  assessment,  the  collection  is  delayed  and 
temporarily  suspended,  in  order  to  obtain  more  perfect  power 
by  legislation.  They  insist  they  have  no  right  to  levy  and 
collect  taxes  except  for  the  purposes  expressed  in  the  act  of 
1867,  nor  to  any  amount  beyond  the  limits  therein  prescribed. 

A  general  demurrer  was  put  in  to  this  return,  the  effect  of 
which  is  to  admit  the  facts  therein,  which  are  well  pleaded. 
It  opens  up  the  whole  merits  of  the  controversy,  on  which  we 
are  required  to  pronounce. 

It  is  contended  by  the  respondents,  that  the  relators  are 
entitled  to  no  relief  beyond  such  as  may  be  afforded  b}7  assess- 
ments on  property  benefited,  except  by  legislation,  and  that 
while  the  respondents  are  seeking  for  such  legislation  in  good 
faith,  the  relators  cannot  complain. 

We  do  not  think  this  a  correct  view  of  the  relators'  rights. 
They  have  the  judgment  of  a  court  of  competent  jurisdiction 
against  the  respondents,  valid  and  binding,  and  from  the  obli- 
gation to  pay  which,  there  can  be  no  escape.  In  looking  at 
the  right  of  the  case,  it  matters  not  what  may  have  been  the 
inducement  influencing  the  relators  to  perform  this  expensive 
work  for  the  city,  nor  can  it  be  known  what .  it  may 
have  been.  It  is  sufficient  they  made  the  contract  with 
a  party  capable  of  contracting,  and  vested  with  powers, 
ample  in  their  just  exercise,  to  provide  the  means  of  payment, 
or  a  portion  thereof,  year  after  year.  They  knew  that,  besides 
the  power  of  assessment,  the  respondents  had  the  power  to 
create,  by  taxation,  a  general  fund,  an  improvement  fund,  and 
an  interest  fund,  and  the  power  to  borrow  money  for  purposes 
of  improvement,  and  they  had  a  right  to  rely  upon  the  rea- 
sonable expectation  that  the  city  authorities  would  call  into 
prompt  and  efficient  exercise  all  these  powers,  and  thereby, 
and  without  going  beyond  their  chartered  powers,  create  means 
by  which  to  discharge  their  obligations  to  the  relators. 
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The  respondents  say,  in  excuse,  that  the  proceeds  of  the 
general  fund,  and  all  available  items,  are  insufficient  to  meet 
the  current  expenses  of  the  city,  but  they  do  not  allege  that 
those  expenses  cannot  be  curtailed,  nor  do  they  show  how 
much  this  fund  has  been  increased  by  licenses,  and  from 
sources  other  than  the  half  per  centum  tax.  It  may  be,  for 
aught  that  appears,  such  additions  have  been  large,  greatly 
swelling  the  amount  of  this  fund.  Nor  is  it  satisfactory  to  say, 
that  the  "  orders"  issued  by  the  city,  which  are  receivable  for 
the  taxes  constituting  this  fund,  have  amounted  to  thirty-five 
thousand  dollars  per  annum.  It  does  not  follow,  because  in 
previous  years  such  an  amount  has  been  issued,  that  the  same 
amount  will  be  issued  in  the  coming  years,  or  that  they,  at  the 
time  the  return  was  made,  amounted  to  that  sum.  And  as  to 
the  improvement  fund,  it  is  said,  the  primary  object  of  that 
fund  was  to  provide  for  sewers,  pumps  and  drainage,  and  that 
the  expense  of  sewers  alone,  since  March  10,  1S66,  amounted 
to  twenty-six  thousand  forty-three  dollars  and  ninety  cents, 
and  for  pumps,  fifty  thousand  dollars,  and  that  these  more 
than  exhaust  that  fund.  Sewers,  when  once  well  made,  endure 
for  years,  and  the  expenditure  for  pumps  is  not  an  annual  one, 
and  the  cost  of  running  them  may,  from  a  variety  of  causes,  be 
lessened  in  each  succeeding  year.  There  may  be  a  large  sur- 
plus of  this  fund,  and  if  there  be,  we  are  of  opinion  it  should  be 
paid  to  relators  on  their  judgment,  and  not  applied,  as  respon- 
dents say  it  should  be,  in  other  necessary  improvements. 
Better,  far  better,  for  this  proud  and  growing  city,  that  such 
improvements  should  be  deferred  until  those  made  by  the 
relators  are  in  the  process  of  payment. 

Respondents  admit  that  the  interest  fund  in  the  treasury 
amounts  to  twenty  thousand  dollars,  and  that  a  like  sum  might 
be  collected  under  the  taxing  power  conferred  by  the  act  of 
1867,  but  they  insist,  that  by  the  terms  of  that  act,  that  fund, 
and  the  proceeds  of  such  tax,  can  be  appropriated  on\j  for  the 
payment  of  the  interest  on  the  bonded  debt  of  the  city,  and 
for  the  creation  of  a  sinking  fund  to  meet  the  principal  of 
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such  debt,  and  that  before  they  had  notice  of  this  application, 
they,  had  appropriated  the  surplus  to  such  sinkiug  fund. 
Service  of  notice  of  this  application  was  made  upon  respon- 
dents on  the  29th  January,  1869,  and  but  a  few  days  previous, 
on  the  6th  of  that  month,  this  sinking  fund  was  created  by  an 
ordinance  passed  and  approved  on  that  day.  The  judgment 
was  rendered  April  29,  1868. 

"Was  the  city  required,  under  the  act  in  question,  and  had 
it  the  power,  thus  to  appropriate  these  moneys  ?  "What 
says  the  act  of  1867  \  It  declares,  "  that  this  fund  shall  be  set 
apart  and  exclusively  used,  or  so  much  thereof  as  may  be 
necessary,  for  the  payment  of  the  interest  on  the  bonded 
indebtedness  of  the  city,  or  for  the  creation  of  a  sinking  fund 
for  the  redemption  of  the  same."  The  great  object  was  to 
provide  for  this  indebtedness  in  one  of  two  ways,  either  by 
paying  interest  on  it,  or  funding  it  in  such  mode  as  would 
secure  the  holder  in  its  payment.  An  option  is  given  to  the 
city  authorities,  and  if  they  appropriated  it  to  the  payment  of 
the  interest,  their  option  was  determined.  They  could  not  do 
both.  They  could  not,  as  this  law  reads,  apply  a  portion  to 
the  interest,  and  the  surplus  to  the  creation  of  a  sinking  fund, 
and  thus  leave  other  creditors  wholly  unprovided  for.  We 
think  that  surplus  is  justly  applicable  to  the  payment  of  the 
relators'  judgment,  or  other  indebtedness  of  the  city.  Kb 
part  of  the  fund  can  be  diverted  from  the  payment  of  interest 
on  the  bonded  debt,  as  the  holders  of  those  bonds,  purchasing 
them  under  the  provisions  of  this  law,  have  a  clear  right  to 
all  the  benefits  it  confers. 

We  yield  to  the  force  of  the  objections  urged  by  respon- 
dents to  forcing  a  sale  of  the  fifty-three  thousand  dollars  of 
bonds  yet  in  the  hands  of  the  comptroller.  Although  they 
were  authorized  for  improvement  purposes  of  the  nature  per- 
formed by  the  relators,  and  there  may  be  strong  equitable 
grounds  why  they  should  have  their  proceeds,  there  is  the  fact 
remaining  in  regard  to  them,  that  the  city  authorities  have  an 
undoubted  discretion  as  to  the  time  and  manner  of  placing 
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them  ill  market.  It  might  be  greatly  prejudicial  to  throw  them 
upon  a  market  where  no  demand  existed  for  such  securities, 
and  they  might  not  realize  more  than  a  very  small  fraction  of 
a  dollar  on  their  nominal  value,  which  the  property  of  the  city 
must  finally  pay.  Had  the  prayer  been  to  pay  over  these 
bonds  to  relators  on  their  judgment,  the  application  might 
have  been  favorably  entertained.  To  compel  the  city  to  sell 
them,  at  any  sacrifice,  would  not  comport  with  our  views  of 
justice  and  right,  and  would  be  compelling  an  act  to  be  done, 
which  to  do,  must,  in  the  nature  of  the  thing,  rest  in  the  dis- 
cretion of  the  city  authorities. 

It  is  not  contended  by  relators  that  the  city  authorities  can 
levy  a  tax  beyond  the  limits  assigned  in  their  charter,  but  they 
do  contend,  and  with  great  justice,  that  such  available  means 
as  are  at  the  disposal  of  the  city,  raised  under  the  taxing 
power,  and  without  diverting  the  funds  from  their  original 
purposes,  they  should  be  permitted  to  have  applied  to  the  pay- 
ment of  the  interest  and  principal  of  their  judgment. 

The  claim  is  based  on  justice,  and  we  accordingly  direct 
that  a  peremptory  writ  of  mandamus  issue  against  the  respon- 
dents to  compel  them  to  appropriate  such  surplus  as  may 
remain  of  the  general  fund,  after  providing  for  the  most  eco- 
nomical expenses  of  the  city  out  of  that  fund,  and  also,  the 
surplus  of  the  interest  fund,  after  providing  for  the  interest  on 
the  bonded  indebtedness  of  the  cit}r,  to  the  payment  of  the 
interest  on  relators'  judgment,  and  the  surplus,  after  paying 
the  same,  to  the  payment  of  the  judgment,  and  that  respon- 
dents be  required  to  levy,  annually,  a  tax  of  one-half  of  one 
per  centum  on  all  the  taxable  property  of  the  city  of  Cairo, 
for  the  general  fund  and  for  the  interest  fund,  any  surplus  of 
which,  after  paying  out  of  the  first  named  fund  the  reasonable 
expenses  of  the  city,  and  out  of  the  last  named  fund  the 
interest  on  the  bonded  debt  of  the  city,  that  the  surplus  of 
each  of  those  funds  so  to  be  raised  by  taxation,  shall  be  applied 
to  the  payment  of  the  interest  and  principal  of  relators' judg- 
ment, and  that  respondents  pay  the  costs  of  this  proceeding. 

Mandamus  awarded. 
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William  M.  Ashlock 

v. 

Isham  Linder. 


1.  Evidence — admissions.  Statements  made  by  one  of  the  parties  to  a  suit, 
not  in  a  negotiation  between  them  for  a  compromise,  but  to  a  third  person,  and 
not  in  confidence,  although  made  with  a  view  to  effect  a  compromise,  are  admiss- 
ible in  evidence  against  the  party  making  them. 

2.  Instructions — should  be  based  upon  the  evidence.  It  is  not  error  to  refuse 
an  instruction  which  is  not  supported  by  the  evidence. 

3.  Same — as  to  inferences  to  be  drawn  by  the  jury.  It  is  not  the  province  of 
the  court  to  tell  the  jury  what  inferences  they  were  or  were  not  to  draw,  from 
the  fact  that  a  party  to  the  suit  was  not  sworn  therein. 

"Writ  of  Error  to  the  Circuit  Court  of  Greene  county ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  suit  commenced  before  a  justice  of  the  peace,  by 
Linder,  to  recover  the  value  of  some  rails  which  he  alleges 
were  taken  by  Ashlock ;  the  cause  was  removed  into  the  circuit 
court  by  appeal. 

On  the  trial,  Linder  testified  that  he  was  the  owner  of  the 
land  on  which  the  rails  were  cut. 

Armstrong  testified  that,  after  the  commencement  of  the 
suit  he  carried  an  offer  of  compromise  from  Ashlock,  to  the 
effect  that  if  Linder  would  join  Ashlock  in  getting  a  surveyor 
and  have  the  lines  run  out,  should  the  result  of  such 
survey  show  that  Ashlock  had  trespassed  upon  Linder,  he 
would  pay  for  it,  provided  that  Linder  would  pay  for  such 
trespasses  as  he  may  have  committed. 

McG-owen,  another  witness,  testified  that  he  was  at  the  trial 
before  the  justice,  and  heard  Ashlock  say,  if  Linder  would  run 
out  the  lines  by  a  survey,  and  prove  thereby  that  he  had  tres- 
passed upon  him,  he  would  pay  him  for  the  rails.  To  this 
testimony  the  defendant  interposed  objection,  on  the  ground 
that  they  were  statements  made  by  Ashlock,  when  trying  to 


170  Ashlock  v.  Linder.  [Jan.  T., 

Statement  of  the  case.     Opinion  of  the  Court. 

effect  a  compromise,  and  were  not  admissible  in  evidence 
against  him  as  to  the  taking. 

The  following  instructions  were  asked  by  the  defendant  and 
refused  by  the  court : 

1st.  "The  court  instructs  the  jury  for  the  defendant,  that 
if  the  jury  believe  that  Mr.  Ashlock  made  a  proposition  to 
Mr.  Linder  to  have  a  survey  of  the  land  in  controversy  and 
if  he  had  trespassed  upon  Linder  he  would  pay  for  it,  and 
Linder  rejected  such  proposition  for  a  compromise,  and  never 
admitted  that  he  had  trespassed,  such  proposition  having  been 
made  to  effect  a  compromise,  ought  not  to  be  considered  by 
the  jury  as  an  admission  that  he  did  take  the  rails  of  plaintiff." 

2d.  "That  the  jury  have  no  right  to  infer  from  the  fact 
that  the  defendant  was  not  sworn,  that  he  did  commit  the  tres- 
pass complained  of,  as  the  plaintiff  had  the  same  right  to  call 
the  defendant  that  he  had  to  offer  himself  as  a  witness." 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff. The  admission  of  improper  testimony,  and  the  refusal 
of  the  instructions  asked  by  the  defendant  are  the  grounds  of 
error  assigned,  for  which  this  court  is  asked  to  reverse  the 
judgment. 

Mr.  James  "W.  English,  for  the  plaintiff  in  error. 

Messrs.  Woodson  &  Withers,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  before  a  justice  of  the  peace  to 
recover  the  value  of  certain  rails  which  the  plaintiff,  Linder, 
alleged  the  defendant,  Ashlock,  had  taken  away.  The  plain- 
tiff recovered  judgment  before  the  magistrate,  and  again  in 
the  circuit  court,  the  last  judgment  being  for  thirteen  dollars 
and  fifty  cents.  To  this  judgment  the  defendant  prosecuted  a 
writ  of  error  and  asks  for  a  reversal,  on  two  grounds,  first, 
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that  the  verdict  was  against  the  evidence,  and  secondly,  that 
his  instructions  were  improperly  refused. 

In  regard  to  the  first  point  we  need  only  say  that  the  jury 
were  justified  in  considering  the  statements  made  by  Ashlock 
as  an  admission  that  he  had  taken  the  rails. 

As  to  the  second,  the  instructions  were  properly  refused. 
The  first  was  not  applicable  to  the  evidence,  as  the  statements 
made  by  Ashlock  were  not  made  in  a  negotiation  for  a  com- 
promise, but  to  a  third  person,  who  repeated  them  to  Linder, 
with  a  view,  it  is  true,  of  bringing  about  a  compromise,  but 
not  claiming  that  what  he  said  was  to  be  considered  as  confi- 
dential and  spoken  without  prejudice.  1  Greenl.  Ev.  sec.  192. 
There  was  no  treaty  or  negotiation,  and  the  statement  made 
by  Ashlock,  and  carried  by  witness  Armstrong  to  Linder,  was 
again  substantially  repeated  by  Ashlock  at  the  trial  before  the 
justice,  without  reference  to  a  compromise. 

The  second  instruction  was  properly  refused,  as  it  was  not 
the  province  ^f  the  court  to  tell  the  jury  what  inferences  they 
were  or  were  not  to  draw,  from  the  fact  that  a  party  was  not 
sworn. 

Judgment  affirmed. 


Wilson  Campbell 


Nathan  D.  Beck. 

1.  Issuing  marriage  license  to  a  minor — liability  of  the  cleric  therefor.  The 
clerk  of  a  county  court  does  not  incur  the  penalty  prescribed  by  the  statute,  for 
issuing  a  marriage  license  to  a  minor  without  authority  from  the  parent  or  guar- 
dian, by  the  mere  issuing  of  the  license.  There  is  no  liability  until  a  marriage 
has  taken  place  by  virtue  of  such  license. 
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2.  In  an  action  to  recover  such  penalty,  for  issuing  a  marriage  license  to  a 
minor  daughter  of  the  plaintiff,  where  the  license  was  altered  by  the  magistrate 
solemnizing  the  marriage,  by  changing  the  name  of  the  man  mentioned  in  the 
license  to  that  of  another,  whom  the  daughter  in  fact  married:  Held,  that  the 
clerk  was  not  liable.  It  was  not  by  virtue  of  the  license  issued  by  him  that  the 
marriage  was  celebrated. 


Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  suit  was  commenced  in  the  Circuit  Court  of  Fayette 
county,  and.  removed  by  change  of  venne  into  the  Circuit 
Court  of  Marion  county. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  J.  P.  YanDorston,  Mr.  B.  W.  Henry  and  Mr.  A.  J. 

Gallagher,  for  the  appellant. 

Mr.  C.  B.  Smith,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  against  appellant  as  county  clerk,  to  recover 
the  penalty  for  issuing  a  license  for  the  marriage  of  the  minor 
daughter  of  appellee  without  his  consent.  It  appears  from 
the  evidence  of  the  deputy  clerk,  who  issued  the  license,  that 
the  names  of  the  parties  as  written  by  him  in  the  license,  were 
subsequently  changed  by  the  justice  of  the  peace,  who  returned 
the  license  with  his  certificate  that  he  had  joined  the  parties 
in  marriage.  He  testified  that  he  issued  the  license  for  the 
marriage  of  Ephraim  Boaz  and  Zenia  Beck,  and  that  when  it 
was  returned  it  had  been  changed  so  as  to  authorize  the  mar- 
riage of  Ephraim  Bolds  to  Zenia  Beck;  and  that  the  justice 
of  the  peace  told  witness  that  he  had  made  the  change  in  the 
license.  The  deputy  clerk  swore  that  appellant  was  present 
when  the  license  was  issued  ;  that  it  was  called  for  by  one 
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Dively,  and  that  lie  wrote  the  names  as  he  gave  them  to  wit- 
ness. That  he  said  the  parties  were  of  age,  and  he  supposed 
the  man  was  one  of  the  Boaz  family  who  resided  in  the 
county  ;  that  he  did  not  know  Sena  Beck,  and  that  he  did  not 
know  that  Zenia  Back  was  appellee's  daughter.  It  appears 
that  the  name  of  appellee's  daughter  was  Sena, 

The  question  is  presented,  whether  appellant  issued  the 
license  by  virtue  of  which  the  parties  were  married.  We 
think  clearly  not.  The  license  was  for  her  marriage  with  a 
wholly  different  person.  The  names  of  Boaz  and  Bolds  are 
entirely  different  in  orthography  and  in  sound ;  and  the  evi- 
dence shows  that  there  were  families  of  each  name  in  the 
county  at  the  time  the  license  was  issued;  and  we  do  not  per- 
ceive how  it  can  be  held,  without  a  total  confusion  of  names, 
and  a  disregard  for  the  identity  of  persons,  that  a  license  to 
marry  one  man  can  be  held  to  authorize  a  marriage  with 
another  man  with  a  different  name.  And  it  seems  to  have 
been  so  palpable  that  the  justice  of  the  peace  did  not  dare  to 
perform  the  marriage  ceremony  under  the  license  as  it  came 
to  his  hands.  He  seems  to  have  known  that  the  license  failed 
to  confer  any  authority  to  join  the  parties  in  marriage.  It  was 
not,  then,  by  virtue  of  the  license  issued  by  the  clerk  that  this 
marriage  was  celebrated,  but  by  virtue  of  the  license  altered 
and,  substantially,  issued  to  other  parties. 

If  it  could  be  held  that  Zenia  and  Sena  are  the  same  names, 
still  we  have  seen  that  the  license  authorized  her  to  marry  a 
different  person,  and  there  is  no  evidence  that  the  clerk  knew, 
or  supposed,  that  it  was  expected,  or  intended,  that  she  would 
marry  Bolds ;  and  as  she  did  not  marry  the  person  the  license 
authorized  her  to  marry,  we  do  not  see  that  it  can  be  held  that 
appellant  has  incurred  any  liability.  Had  she  married  Boaz, 
then  the  clerk  would,  perhaps,  have  incurred  the  penalty  of 
the  10th  section  of  the  marriage  act.  To  hold  that  the  mere 
issuing  of  a  license  without  authority,  for  the  marriage  of  a 
minor,  incurs  the  penalty  of  the  statute,  would  be  construing 
the  statute  according  to  the  letter  and  not  the  spirit.     The 
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design  of  the  statute  was  two-fold — first,  to  prevent  such 
licenses  from  issuing  without  authority,  and  second,  to  com- 
pensate the  parent  or  guardian  for  injury  and  wrong  sustained 
by  such  wrongful  marriage  of  the  minor.  But  until  the 
marriage  occurs,  the  parent  or  guardian  has  sustained  no  injury 
and  can  have  no  action  for  the  recovery  of  the  penalty.  If 
wrong  is  sustained  in  this  case,  it  is  by  the  act  of  the  person 
who  altered  the  license,  and  not  by  the  act  of  the  clerk. 

If,  as  the  evidence  in  this  case  seems  to  prove,  the  justice 
of  the  peace  altered  this  license,  it  is  beyond  our  comprehen- 
sion how  that  officer  could  have  supposed  he  had  such  a  right. 
That  a  person  whom  the  voters  of  the  precinct  regarded  as 
capable  of  performing  the  duties  of  the  office,  could  for  a 
moment  suppose  he  had  such  a  right,  is  incomprehensible. 
That  he  should  act  with  such  carelessness  of  the  rights  of  oth- 
ers, and  of  his  duty  as  a  citizen  and  an  officer,  is  remarkable. 
In  our  experience,  in  the  profession  and  of  public  affairs,  for 
more  than  a  quarter  of  a  century,  we  have  never  before  known 
an  officer  entrusted  with  the  enforcement  of  the  laws,  to  do 
such  an  act. 

The  court  below  erred  in  admitting  the  license  in  evidence, 
as  it  was  not  followed  bj  proof  of  a  marriage  by  Sena  Beck 
with  Ephraim  Boaz,  and  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Anderson  Arnott  et  al. 

v. 

Hugh  Friel. 

1.     Nul  tiel  record — when  not  pleadable.     The  plea  of  nul  tlel  record  is  not  a 
proper  plea  to  an  action  of  debt  upon  an  appeal  bond. 
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2.  Action  upon  appeal  bond — of  a  defense  thereto.  In  an  action  of  debt 
upon  an  appeal  bond  given  upon  an  appeal  to  the  supreme  court,  the  parties 
executing  the  bond  are  estopped  from  disputing  the  facts  recited  therein. 

3.  So  the  defendants  in  such  action  cannot  plead  that  the  judgment  appealed 
from,  was  rendered  against  other  persons  than  those  recited  in  the  bond  as  being 
the  parties  to  such  judgment. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  T.  G.  C.  Davis  and  Mr.  S.  M.  Kase,  for  the  appellants. 

An  appeal  bond  made  by  a  person  not  a  party  to  the  judg- 
ment from  which  he  appealed,  is  void  as  against  public  policy. 
Reid  v.  Quigley,  16  Ohio,  415. 

Messrs.  Snyder  and  "Winkelman,  for  the  appellee. 

When  aparty  makes  an  admission  in  an  instrument  under  his 
hand  and  seal,  and  suit  is  brought  upon  such  instrument,  the 
party  making  the  admission  is  estopped  from  disputing  the 
facts,  which  such  instrument  recites.  Smith  v.  WhitaTcer,  11 
111.  417;  Crisman  v.  Matthews,  1  Scam.  148  ;  Trimble  v.  The 
State,  4  Blackf.  435  ;  Stockton  v.  Turner,  7  J.  J.  Marshall,  193  ; 
4  Monroe,  373  ;  Hall  v.  Haunts  Heirs,  5  Dana,  56. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  an  appeal  bond,  brought  to 
the  St.  Clair  Circuit  Court  by  Hugh  Friel,  against  Anderson 
Arnott,  and  others,  his  sureties.  The  declaration  sets  out  the 
bond  in  hcec  verba,  to  which  the  defendants  pleaded  three  pleas  ; 
the  first  of  which  alleges  the  bond  was  executed  by  mistake, 
misapprehension  and  misdirection  of  the  Circuit  Court  of  St. 
Clair  county  in  regard  to  the  person  against  whom  the  judgment 
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of  that  Court  was  in  fact  rendered  in  the  action  pending 
before  it,  wherein  Friel  was  plaintiff  and  Jesse  Arnott  was 
defendant,  and  the  defendants  aver  that  no  judgment  what- 
ever had  been  rendered  against  the  defendant  Anderson 
Arnott  at  the  time  the  bond  sued  on  was  executed.  The 
second  plea  does  not  differ  substantially  from  the  first. 

The  third  plea  is  a  plea  nul  tiel  record.  A  demurrer  to  these 
pleas  was  sustained,  and  the  matter  of  them  present  the  whole 
question  in  the  case. 

The  demurrer  was  properly  sustained  to  all  the  pleas  ;  to  the 
third  because  the  plea  of  mil  tiel  record  is  not  a  proper  plea 
to  an  action  of  debt  upon  a  bond,  and  to  the  others,  because 
it  is  not  competent  for  a  party  to  deny  by  plea  a  formal  admis- 
sion of  a  fact  stated  in  the  instrument  executed,  and  without 
which  admission,  he  could  not  have  taken  an  appeal ;  in  other 
words,  he  is  estopped  from  disputing  the  fact  recited  in  the 
bond,  and  the  estoppel  was  properly  insisted  on  by  the  demur- 
rer, as  the  matter  of  it  appeared  on  the  face  of  the  declaration. 
Smith  v.  Wliitaker,  11  111.  417.  The  same  principle  is  recog- 
nized in  the  case  of  Shaw  et  al.  v.  HaveMuft,  21  ib.  127. 

If  the  circuit  court  erred  in  directing  the  bond  to  be  exe- 
cuted, the  error  cannot  be  corrected  by  this  proceeding. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Christian  Kreuchi 

v. 
Frederick  Dehler. 

1.     Former  adjudication — trial  of  the  right  of  property.     Where  a  trial  of  the 
right  of  property  was  had,  before  a  justice,  which  resulted  in  a  judgment  against 
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the  claimant,  such  trial  and  judgment  would  be  a  bar  to  an  action  of  trover  sub- 
sequently brought  by  the  claimant  against  the  officer,  for  the  same  property. 

2.  Waiver — of  trial  by  jury.  The  statutory  provision  requiring  a  jury,  on  a 
trial  of  the  right  of  property,  of  not  less  than  six  nor  more  than  twelve  persons, 
is  not  to  be  considered  as  prohibiting  the  parties  themselves  from  agreeing  upon 
a  less  number  than  six  ;  nor  is  it  to  be  construed,  to  prevent  their  excusing  a 
juror  by  consent,  after  the  trial  had  commenced,  or  waiving  a  jury  altogether. 

3.  Where  parties,  by  agreement  in  such  a  proceeding,  waive  a  jury,  and  per- 
mit the  justice  to  try  the  cause,  it  cannot  be  objected  that  such  waiver  is  an 
attempt  to  confer  jurisdiction  upon  the  justice  by  consent,  for  the  jurisdiction 
attaches  when  the  officer  making  the  levy  informs  him  that  the  property  has  been 
claimed,  and  that  he  has  notified  the  parties  of  the  time  and  place  fixed  for  the 
trial,  and  the  justice  before  whom  it  is  to  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  trover,  commenced  before  a  justice 
of  the  peace  of  St.  Clair  county,  by  Kreuchi,  against  Dehler, 
to  recover  for  certain  personal  property  of  the  plaintiff,  alleged 
to  have  been  taken  by  the  defendant  as  a  constable,  under  an 
execution  against  another  person. 

The  cause  was  removed  into  the  circuit  court  by  appeal, 
where  a  trial  resulted  in  a  judgment  for  the  defendant. 

The  plaintiff  brings  the  cause  to  this  court  by  writ  of  error. 
The  remaining  facts  in  the  case  are  presented  in  the  opinion 
of  the  court. 


Mr.  ¥m.  "Winkelman,  for  the  plaintiff  in  error. 
Messrs.  Kase  &  Wilderman,  for  the  defendant  in  error. 
Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  in  this  case  is,  whether  the  finding  of 

the  magistrate  on  the  trial  of  the  right  of  property,  is  a  defense 

to  this  action,  brought  by  the  claimant  of  the  property  against 

the  constable.     Kreuchi  gave  notice  to  the  constable  that  he 

12— 50th  III. 
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claimed  the  property,  whereupon  the  constable  appointed  a 
time  and  place  for  the  trial.  On  the  day  fixed,  the  parties 
appeared  in  person  and  by  attorney  before  the  justice  who  was 
to  hold  the  trial,  and  there  agreed  to  waive  a  jury,  and  sub- 
mit the  case  to  the  justice.  This  was  done,  and  he  found 
against  the  claimant,  and  so  entered  judgment.  The  claimant 
prosecuted  no  appeal,  but  has  now  brought  this  suit  against 
the  constable  for  selling  the  property. 

The  circuit  court  held  the  trial  and  judgment  before  the 
justice  to  be  a  bar,  and,  we  think,  rightfully.  It  is  true,  the 
statute  provides  that  "  the  verdict  of  the  jury"  shall  be  an 
indemnity  to  the  officer,  and  directs  that  the  jury  shall  consist 
of  six  persons.  Yet  the  statute  must  be  understood,  as  abso- 
lutely prescribing  that  number  only  in  cases  where  the  parties 
are  not  present  to  agree  upon  a  less  number.  Neither  is  the 
provision  in  the  statute  authorizing  the  constable  to  summon 
not  exceeding  twelve  jurors,  by  consent,  to  be  considered  as 
prohibiting  the  parties  from  agreeing  upon  less  than  six.  The 
legislature  undoubtedly  intended  to  prevent  more  than  twelve 
persons  being  called  from  their  business  to  serve  upon  a  jury, 
but  to  allow  the  parties  to  take  any  number  under  twelve  upon 
which  they  could  agree.  We  cannot  suppose  they  intended 
to  require  them,  against  their  wishes,  to  have  at  least  six 
jurors,  or  to  prevent  their  excusing  a  juror  by  consent,  after 
the  trial  had  commenced,  or  waiving  a  jury  altogether,  and 
taking  the  judgment  of  the  justice.  If  the  parties  consent  to 
accept  the  finding  of  the  justice  in  lieu  of  that  of  six  jurors, 
there  is  no  reason  why  they  should  not  be  permitted  to  do  so. 
It  is  said,  consent  cannot  give  jurisdiction.  But  here  the 
jurisdiction  was  given  by  the  notice,  from  the  constable  to 
the  parties,  of  the  time  and  place  fixed  for  the  trial,  and  the 
justice  before  whom  it  was  to  be  had.  In  Ice  v.  McLain,  14 
111.  64,  this  court  said :  "  The  trial  is  had  in  pursuance  of  an 
appointment  made  by  the  constable,  and  the  parties  are  brought 
before  the  court  by  virtue  of  a  notice  given  by  him.  Where 
the  constable  informs  the  justice  that  the  property  has  been 
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claimed,  and  that  he  has  named  the  time  and  place  for  the 
trial  of  the  claimant's  right,  the  justice  may  lawfully  proceed 
with  the  case.  A  state  of  case  then  arises  which  vests  him  with 
jurisdiction,  and  authorizes  him  to  hear  the  cause  and  enter 
the  proper  judgment  on  the  finding  of  the  jury."  If,  after 
the  parties  are  thus  brought  before  the  justice,  the  claimant 
should  consent  that  a  judgment  should  be  entered  against  him 
without  a  trial,  he  would  surely  be  concluded  by  such  judg- 
ment from  bringing  an  action  of  trespass  against  the  officer, 
and  we  cannot  see  why  he  would  be  less  concluded  when  he 
consents  that  the  justice  shall  hear  the  evidence,  and  then 
give  such  judgment  as  he  may  think  it  demands. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


William  R.  Huey 

v. 

Billings  Grinnell,  Administrator,  etc.,  et  al. 

1.  Abandonment  of  contract — waiver  of  right  to  enforce  it.  Where  a  party 
to  a  contract  manifests  an  intention  to  abandon  it,  by  suing  for  and  recovering 
money  which  he  has  paid  thereon,  he  cannot  be  permitted  afterwards  to  treat  the 
contract  as  in  force,  and  insist  upon  its  performance  by  the  other  party. 

2.  So,  where  A  and  B,  each  claiming  the  better  right  to  a  tract  of  land,  entered 
'into  an  agreement  that  he  who  should  be  found  to  have  the  better  title  should  convey 

to  the  other  one  half  of  the  land,  and  receive  therefor  a  stipulated  sum  of  money, 
A  agreeing  to  pay  to  B  a  certain  sum  for  improvements  made  by  B  upon  the 
portion  which  was  to  be  allotted  to  A:  He'd,  that  this  was  one  entire  agreement, 
and  the  recovery  by  B  against  the  estate  of  A,  who  had  died  before  the  agree- 
ment was  performed,  the  sum  so  agreed  to  be  paid  for  the  improvements,  will  be 
treated  as  an  abandonment  of  the  contract  by  B,  and  preclude  him  from  after- 
wards insisting  upon  a  conveyance  of  one  half  of  the  land  by  the  representatives 
of  A,  who  had  perfected  their  title  thereto. 
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Appeal  from  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  O'Melveny  &  Lansden,  for  the  appellant. 

Mr.  William  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  specific  performance,  filed  by  appel- 
lant, in  the  Clinton  Circuit  Court,  against  appellees.  The  bill 
alleges  that  appellant,  in  the  year  1857,  was  in  the  occupancy 
of  the  northeast  quarter  of  the  northeast  quarter  of  section 
22,  township  2  north,  range  2  west,  and  believing  that  his 
brother  James  was  the  owner,  and  had  derived  a  good  title 
from  the  Illinois  Central  Railroad,  he  purchased  the  land  from 
his  brother,  but  that  afterwards  Simeon  L.  Barce  claimed  that 
he  had  purchased  the  land  from  the  company,  and  to  settle 
and  close  the  dispute  they  entered  into  a  written  agreement, 
which  has  been  lost,  in  substance  as  follows  :  "  That  if  Barce 
acquired  title  to  the  land  from  the  railroad  company,  and  in 
consideration  that  Huey  would  pay  to  him  one-half  the  pur- 
chase money,  to  wit :  $280,  he  agreed  to  deed  to  Huey  the 
west  half  of  said  tract ;  and  if  said  Huey  succeeded  in  estab- 
lishing a  prior  title  thereto,  then  Barce  was  to  give  Huey 
$280,  and  he  was  to  convey  to  Barce  the  east  half  of  said 
tract.  And  the  said  Barce  further  agreed,  in  consideration  of, 
the  improvements  and  fence  rails  enclosing  said  land,  (all  of 
which  had  been  done  by  Huey),  to  pay  to  Huey  $100,  for  the 
rails  around  said  east  half." 

That  in  1865,  appellant  and  Barce  made  a  verbal  partition 
of  the  land  and  agreed  upon  the  boundaries  between  them, 
and  each  entered  into  actual  possession  of  his  respective 
share,  and  they  so  continued  to  occupy  the  premises,  and 
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appellant  made  valuable  improvements  on  his  half.  That 
Barce  departed  this  life  in  1866.  before  completing  the  pay- 
ment for  the  land ;  that  appellant  presented  his  account 
against  the  estate  of  Barce  for  the  fence  and  rails,  amounting 
to  $160,  which  was  allowed.  He  alleges  that  $20  of  that 
sum  was  for  interest  and  $10  was  to  compel  the  administrators 
to  produce  the  agreement. 

It  also  alleges  that  appellees  afterwards,  on  the  8th  day  of 
November,  1866,  paid  the  railroad  company  for  the  land  and 
obtained  a  deed;  that  appellant,  soon  after  the  deed  was 
recorded,  requested  the  administrators  to  convey  the  west 
half  of  the  land  to  him,  but  they  declined  because  of  the 
want  of  power ;  that  in  March,  1867,  he  tendered  a  deed  for 
the  east  half  to  the  heirs  of  Barce ;  that  appellees  insist  that 
by  filing  his  claim  against  Barce's  estate  he  has  waived  his 
claim. 

The  administrators  answered,  and  deny  knowledge  of  com- 
plainant's claim,  except  as  stated  in  the  bill.  They  admit  that 
Barce  purchased  and  paid  for  the  land  ;  admit  that  since  1865, 
the  boundary  between  the  east  and  west  halves  has  been  recog- 
nized, and  the  parties  have  been  in  possession  accordingly, 
cultivating  the  same ;  but  deny  that  appellant  made  valuable 
improvements,  except  a  cross  fence ;  that  Barce  died,  leaving 
widow  and  heirs.  The  answer  sets  up  and  claims  that  appel- 
lant, by  his  voluntary  appearance  before  the  probate  court  and 
having  his  claim  allowed,  abandoned  his  claim  to  the  land. 
The  answer  denies  that  appellant  ever  offered  to  refund  any 
portion  of  the  interest  paid  by  the  deceased  on  his  contract 
with  the  railroad  company,  or  to  pay  any  part  of  the  $280  ; 
admit  a  demand  of  a  deed,  but  deny  that  he  is  entitled  in 
eqnity  to  a  conveyance.  The  guardian  ad  litem  also  filed  an 
answer,  denying  the  allegations  of  the  bill. 

The  evidence  proves  that  there  was  some  kind  of  a  contro- 
versy in  regard  to  this  land,  and  that  it  was  adjusted  by  an 
agreement  to  divide  it,  perfect  the  title  and  then  execute 
8u«  h  deeds  as  might  be  necessary  to  vest  in  each  the  title  to 
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his  half.  If  it  turned  out  that  appellant  held  the  title,  then 
Barce  was  to  pay  him  $280  for  the  title  and  $100  for  the 
fence  on  his  half.  If,  however,  Barce  should  prove  to  be 
the  rightful  purchaser,  appellant  was  to  pay  him  the  same 
sum  and  to  receive  $100  for  the  fence  on  Barce's  half. 
Although  the  evidence  is  somewhat  conflicting,  we  infer  that 
this  was  the  understanding  of  the  parties  when  the  arrange- 
ment was  made,  and  it  also  seems  that  appellant  was  to  make 
a  partition  fence,  and  all  of  the  witnesses  but  one,  say  they  do 
not  know  how  it  was  to  be  paid  for  or  by  whom.  But  Win- 
ningham  says  that  by  the  agreement,  Barce  was  to  pay 
for  half  of  it.  The  evidence  is  not  explicit  as  to  how  appel- 
lant was  to  be  paid  for  the  fence  if  he  should  have  to  pay 
Barce  for  half  of  the  land,  but  we  think  it  may  be  safely 
inferred,  that  in  that  event  its  price  was  to  constitute  that 
amount  of  the  sum  to  be  paid  to  Barce.  It  is  so  stated  by 
one  witness  and  is  not  contradicted  by  other  evidence. 

That  the  payment  for  these  rails  was  provided  for  in  the 
agreement,  there  seems  to  be  no  doubt,  and  that  the  arrange- 
ment in  reference  to  them,  entered  into  and  formed  a  part  of 
the  agreement,  there  seems  to  be  no  question.  If  Barce  had 
to  pay  for  the  land  to  the  railroad  company,  then  he  was  to 
deduct  the  price  of  the  rails  from  appellant's  half  of  the  purchase 
money.  In  that  event  the  rails  became  the  property  of  Barce 
and  they  were  paid  for  by  paying  the  railroad  company  for 
the  land,  and  the  hundred  dollars  he  was  to  allow  for  them 
also  became  a  pa}7ment  of  that  amount  on  the  half  of  the 
purchase  money  to  be  paid  to  appellant.  How  this  can  be 
claimed  to  be  a  separate,  independent  agreement,  we  are 
unable  to  comprehend.  It  is  a  part  of  the  principal  agree- 
ment and  depended  upon  that  agreement  to  determine  its 
operation  and  effect,  and  by  tiling  his  account  in  the  probate 
court,  based  upon  this  separate  part  of  the  agreement,  appellant 
seems  unmistakably  to  have  abandoned  the  entire  agreement. 
Instead  of  relying  upon  obtaining  compensation  for  his  rails 
as  a  part  payment  on  the    land,  he    endeavored  to    obtain 
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payment  in  another  mode,  outside  and  independent  of  the 
contract.  The  account  would  seem  to  have  been  filed  because 
he  expected  to  furnish  no  portion  of  the  purchase  money  to 
pay  the  railroad  company,  or  to  refund  it  to  Barce's  heirs  if 
they  should  pay  for  the  land  and  acquire  the  title.  He  does  not 
show  that  he  had  title,  or  even  supposed  he  had  title,  to  the 
land  at  the  time  of  Barce's  death,  or  at  the  time  he  filed  his 
account.  He  seems,  so  far  as  we  can  see  from  this  record,  not 
to  have  given  himself  any  further  concern  about  the  land 
after  Barce's  death,  or  even,  in  fact,  after  the  agreement  was 
made.  He  did  not,  so  far  as  the  evidence  discloses,  offer  to 
pay  out  his  half,  less  the  sum  he  was  to  receive  for  the  rails, 
and  secure  the  title  to  the  land.  But  we  must  conclude  that 
he  supposed  the  title  would  never  be  perfected,  and  hence 
filed  his  account  to  obtain  what  he  could  out  of  the  contract. 
His  act,  unexplained  by  surrounding  circumstances,  would 
seem  to  bear  no  other  construction. 

It  is,  however,  urged,  that  by  filing  his  claim  and  having  it 
allowed,  he  only  desired  to  have  it  liquidated  and  recognized, 
and  prevent  it  from  being  barred  by  the  statute  of  limitations. 
"We  do  not  think  the  act  warrants  such  an  inference.  There 
is  no  such  statement  on  the  account  in  the  record  of  the 
county  court,  or  proved  to  have  been  made  at  the  time  he 
filed  his  account.  Had  such  been  his  intention,  it  seems  to  us, 
that  such  intention  would  have  been  declared  in  some  mode. 
The  manner  in  which  he  filed  his  account  is  the  same  as  that 
of  all  others  presented  for  allowance  in  the  probate  court,  nor 
can  he,  now  that  the  heirs  of  Barce  have  placed  themselves  in 
a  position  that  they  could  be  compelled  to  perform  their  father's 
agreement,  change  his  mind  and  give  to  the  contract  he  then 
abandoned,  new  force  and  vitality  by  his  own  act  alone.  Hav- 
ing elected  to  terminate  and  abandon  the  contract,  he  is 
precluded  from  insisting  upon  its  enforcement. 

In  the  case  of  Herrington  v.  Hubbard,  1  Scam.  569,  it  was 
held,  that  when  a  party  to  an  agreement  treats  it  as  rescinded, 
he  cannot  afterwards  insist  upon  a  specific  performance,  and 
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it  was  held  that  he  treated  it  as  rescinded  by  suing  to  recover 
back  the  instalments  paid  by  him  on  the  contract,  and  in  that 
case  the  suit  for  such  recovery  did  not  terminate  in  a  final 
judgment,  as  the  suit  was  dismissed  by  the  plaintiff.  That 
case  goes  farther  than  it  is  necessary  in  this,  as  there  was  no 
recovery  and  the  suits  at  law  were  abandoned,  while  in  this 
case  the  claim  was  prosecuted  to  a  final  termination  and  judg- 
ment of  allowance  against  the  estate.  Bat  the  principle  is 
the  same  in  both.  It  is  a  question  of  intention,  and  the  com- 
mencement of  the  suit  showed  that  the  party  regarded  the 
contract  as  rescinded,  by  suing  to  recover  back  payments 
made  under  the  contract ;  and  when  appellant  in  this  case  filed 
his  account  and  recovered  the  value  of  the  rails  which  were 
by  the  agreement  to  be  a  payment  towards  the  purchase  of 
one  half  of  the  land  from  Barce,  it  produced  precisely  the 
same  effect  as  if  the  suit  had  been  to  recover  back  the  pur- 
chase money  paid  under  an  agreement  to  convey  the  land. 
For  these  reasons  we  are  of  the  opinion  that  the  decree  of 
the  court  below  must  be  affirmed. 

Decree  affirmed. 


Toledo,  Wabash  &  Western  Railway  Company 


John    Cole. 


1.  Pleading — of  the  declaration — in  an  action  against  a  railroad  company  for 
injury  to  stock.  A  declaration  in  an  action  against  a  railroad  company,  contained 
but  one  count,  and  that  was  for  killing  and  crippling  a  mare  and  a  mule,  but  it 
was  not  averred  which  animal  was  killed  and  which  crippled.  This  defect,  how- 
ever, was  regarded  as  cured  by  a  subsequent  averment,  that  by  the  act  of  the 
defendants  in  running  their  train  upon  them,  they  were  lost  to  the  owner. 
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2.  Railroads — liability  for  injury  to  a  mule.  Under  the  act  of  1855,  which 
requires  railroad  companies  to  make  and  maintain  fences  "sufficient  to  prevent 
cattle,  horses,"  &c,  from  getting  on  the  road,  a  railroad  company  would  be  liable 
for  injury  to  a  mule,  occasioned  by  a  non-compliance  with  the  statute,  as  mules 
are  embraced  in  the  terms  "  cattle  and  horses,"  as  used  in  this  statute. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Robertson  &  Barnes,  for  the  appellants. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Chief  Justice  Ereese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is  as  to  the  dec- 
laration. It  contained  but  one  count,  and  that  for  killing  and 
crippling  a  mare  and  a  mule. 

The  defendants  demurred,  generally,  to  the  declaration, 
which  the  court  overruled,  and  the  defendants  abided  by  their 
demurrer.  A  jury  was  called  to  assess  the  damages,  and 
judgment  for  the  plaintiff  for  the  damages  so  assessed. 

The  action  was  brought  against  the  railway  company  under 
the  act  of  1855,  for  killing  and  crippling  a  mare  and  a  mule, 
they  having  got  upon  the  track,  the  same  being  injured  at  a 
place  where,  by  law,  the  company  were  bound  to  fence. 

The  declaration,  in  its  frame,  is  a  substantial  compliance 
with  the  statute,  and  with  the  rulings  of  this  court  thereunder. 

An  exception  might  be  taken  to  it,  in  this,  that  it  does  not 
aver  which  animal  was  killed  and  which  crippled.  There  is 
an  averment,  however,  that  by  the  act  of  the  defendants  in 
running  their  train  upon  them,  they  were  lost  to  the  owner. 
Here,  then,  damage  and  loss  are  alleged. 

The  point  is  made,  that  the  statute  does  not  include  mules 
— it  is  insisted  they  are  neither  horses  nor  cattle.     -In  Alabama, 
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mules  are  not  considered  cattle.  Brown,  v.  Baily,  4  Ala.  413. 
This  was  an  action  of  trespass,  for  wounding  certain  cattle. 
The  evidence  was,  that  the  defendant  had  killed  one  mule  and 
wounded  another. 

The  court  held,  that  in  Alabama,  mules  had  never  been 
regarded  as  cattle — that  there,  the  term  "  cattle,"  in  common 
parlance,  does  not  include  horses  or  mules.  The  plaintiff  was 
held  to  the  usual  meaning  of  the  term,  especially,  as  evidence 
of  the  kind  before  the  jury  must  have  been  a  surprise  on  the 
defendant.  But  that  was  a  question  of  pleading,  and  not 
applicable  to  this  case,  which  is  on  the  construction  of  a  statute. 

Without  going  into  this  subject,  it  is  sufficient  to  say,  this 
court,  in  the  case  of  O.  <&  M.  B.  B.  Co.  v.  Brubaker,  47  111. 
462,  held,  in  a  case  similar  to  this  now  before  us,  that  an  ass 
was  comprehended  under  the  terms  "  horses  and  cattle,"  as  used 
in  the  statute.  It  is  not  going  too  far  in  this  case,  to  say  that 
a  mule  comes  nearer  a  horse  than  an  ass.  On  the  authority 
of  that  case,  we  must  hold  that  mules  are  embraced  in  the 
terms  "  horses  and  cattle*,"  as  used  in  the  statute. 

The  judgment  must  be  affirmed. 

,  Judgment  affirmed. 


James  W.  Zacharie 

v. 

Kebecca  E.  Godfrey  et  al.,  Administrators. 

1.  Alien  ENEMY — of  the  condition  of  persons  during  the  late  rebellion.  A  person 
residing  in  one  of  the  States  engaged  in  the  late  rebellion  at  the  breaking  out  of 
the  war,  soon  after  left  his  home,  remaining  absent  until  the  termination  of 
hostilities  ;  meanwhile  his  family  continued  to  reside  at  their  home  in  the  rebel- 
lious State,  while  his  place  of  abode  was,  for  a  portion  of  the  time  in  the  loyal 
States  and  the  residue  in  neutral  countries,  but  intending  all  the  while  to  return 


1869.]  Zacharie  v.  Godfrey  et  al.  admrs.  187 

Syllabus.     Brief  for  the  plaintiff  in  error. 

to  his  former  home  at  the  close  of  the  war.  He  wag  always  faithful  to  the  union 
and  opposed  to  secession :  Held,  that  he  would  not  be  regarded  as  an  alien  enemy  ; 
that  he  lost  none  of  his  rights  as  a  citizeu  of  the  United  States  by  reason  of  his 
temporary  and  constrained  residence  in  the  rebellious  district  after  the  war  com- 
menced, and  was  at  liberty  at  any  time  to  sue  in  the  courts  of  this  State. 

2.  In  such  a  case,  if  the  party  had  sought,  during  the  war,  to  recover  a  debt 
in  one  of  our  courts,  the  inquiry  would  be,  not  whether  the  plaintiff  had  a  legal 
citizenship  in  a  rebel  State  at  the  opening  of  the  war,  which  he  might  and 
intended  to  resume  at  its  close,  but  where  his  actual  residence  was  during  the 
war,  and  whether,  if  allowed  to  recover  his  dues,  the  probable  effect  of  a 
recovery  would  be  to  place  the  amount  recovered  within  the  reach  of  the  enemy. 

3.  Limitations — operation  of  the  statute  in  relation  to  such  person,  A  person 
thus  situated,  being  under  no  disability  to  bring  suit  in  our  courts  during  the 
war,  the  statute  of  limitations  did  not  cease  to  run  against  him  during  that  time. 

Writ  of  Error  to  the  Alton  City  Court. 

This  was  an  agreed  case  brought  up  on  error  to  this  court. 
The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Billings,  Wise  &  Sawyer,  for  the  plaintiff  in  error. 

The  only  question,  presented  to  the  court  for  its  decision, 
is,  did  the  statute  of  limitations  continue  to  run  as  to  the 
plaintiff  or  was  it  suspended  during  the  rebellion  ? 

We  think  it  to  be  a  well  settled  rule  of  law,  that  a  civil  war 
suspends  all  intercourse  between  the  citizens  or  inhabitants  of 
the  States  engaged  in  civil  war,  as  much  as  a  national  war  does 
between  nations.  The  Supreme  Court  of  the  United  States 
has  decided  this  in  numerous  cases. 

That  a  civil  war  existed  between  the  northern  and  southern 
States  is  too  well  known  to  be  controverted. 

One  belligerent  engaged  in  actual  war,  has  a  right  to  block- 
ade the  ports  of  the  other,  and  neutrals  are  bound  to  respect 
that  right. 

The  parties  to  a  civil  war  are  in  the  same  predicament  as 
two  nations  who  are  in  a  contest  and  have  recourse  to  arms. 
Prize  cases,  2  Black,  685. 
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A  state  of  actual  war  may  exist  without  a  formal  declara- 
tion of  war  by  either  party.     lb. 

The  proclamation  of  blockade  is  of  itself  conclusive  evi- 
dence that  a  state  of  war  existed,  which  demanded  and 
authorized  recourse  to  such  measures.  See  proclamations  of 
April  15th,  19th,  27th,  and  May  3d,  1861. 

All  persons  residing  within  the  territo^  occupied  by  the 
hostile  party  in  the  contest  are  liable  to  be  treated  as  enemies, 
though  not  foreigners.     Prize  cases,  2  Black,  635. 

All  the  subjects  of  two  nations  or  States  at  war,  are  enemies. 
Yattel's  Law  of  Nations,  book  3,  chap.  5,  sec.  70. 

And  they  continue  to  remain  enemies  in  all  places.  The 
place  of  abode  is  of  no  consequence  here.  It  is  the  political 
ties  which  determine  the  character.     lb.  sec.  71,  page  321. 

While  a  man  C(#itinues  a  citizen  of  his  own  country  he  is 
the  enemy  of  all  those  with  whom  his  nation  is  at  war.  lb. 
Women  and  children  are  members  of  the  nation  and  they  are 
to  be  ranked  in  the  class  of  enemies.     lb.  sec.  72,  page  322,  &c. 

Every  individual  of  one  nation  must  acknowledge  every 
individual  of  the  other  nation  as  his  enemy.  The  Prize  case 
Rapid,  (Perry,  master,)  8  Cranch,  155;  the  Yenus,  (Rea, 
master),  8  Cranch,  290. 

The  dispositions  of  the  individual  inhabitants  of  enemy  ter- 
ritory as  distinguished  from  those  of  the  enemy  people 
generally,  cannot  be  inquired  into,  &c.  Mrs.  Alexander's  cot- 
ton, 2  Wallace,  404;  The  Peterhoff,  5  Wallace,  60. 

The  war  then  having  existed,  it  did  suspend  all  intercourse 
between  the  inhabitants  of  the  States  so  engaged  in  the  war, 
both  by  the  law  of  nations  and  by  the  acts  of  congress.  By 
the  rules  of  the  common  law  an  alien  enemy  cannot  maintain 
an  action  in  the  courts  of  this  country  in  his  own  name  during 
the  war.  Crawford  v.  The  Wm.  Penn,  1  Dal.  69  ;  Mumford 
v.  Mumford,  1  Gallis.  363. 

An  alien  enemy  may  take  personal  property  by  succession 
as  next  of  kin,  but  cannot  recover  it  during  war.     Bradwell 
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v.  Weeks,  1  Johns.  Ch.  206 ;  13  Johns.  1 ;  Mill  v.  Chapman, 
10  Johns.  183. 

Commercial  intercourse  between  parties  in  the  northern  and 
southern  States  during  the  late  rebellion,  having  been  prohibi- 
ted both  by  the  general  rule  of  public  law,  and  expressly  by 
the  act  of  Congress  of  13th  of  July,  1861,  and  the  President's 
proclamation  in  pursuance  thereof,  of  the  16th  of  August, 
1861,  all  contracts  and  legal  actions  were  suspended  during 
the  war,  between  persons  in  the  territory  of  either  belligerent 
and  persons  in  the  territory  of  the  other.  The  Prize  cases,  2 
Black,  636 ;  Mrs.  Alexander's  cotton,  2  Wallace  404.  See 
the  decree,  ib.  258. 

The  statute  of  limitations  is  suspended  during  a  state  of  war 
as  to  matters  in  controversy  between  citizens  of  the  opposing 
belligerants.  Jackson  Ins.  Co.,  <&c.  v.  Stewart,  15  Law  Kegis- 
ter,  732,  a  case  decided  in  the  Circuit  Court  of  the  District 
of  Maryland.  The  statute  of  limitations  was  suspended 
during  the  revolutionary  war,  and  began  to  run  again  against 
debts  due  by  citizens  of  the  United  States  to  British  creditors 
from  the  final  peace  between  the  United  States  and  Great. 
Britain.  Ogden  v.  Blackledge,  2  Cranch,  272,  Condensed 
Kept.  411 ;  Brewer  v.  Hastie,  3  Call,  22;  Griswold  v.  Wad- 
dington,  16  Johns.  438  ;  Hoar  v.  Allen,  2  Dallas,  192  ;  Wall  v. 
Robson,  2  Nott  and  McCord,  498  ;  Moses  v.  Jones,  2  Kott  and 
McCord,  259  ;  McCall  v.  Turner,  1  Call,  133  ;  Foxcroft  v. 
JYagle,  2  Dallas,  132. 

Having  once  shown  that  the  plaintiff  was  domiciled  at  New 
Orleans,  in  the  territory  of  the  belligerent  States,  we  contend 
he  must  be  considered  to  remain  there  until  a  new  one  is 
established.  Putnam  v.  Johnson,  10  Mass.  480.  A  domicile 
once  fixed  will  continue  notwithstanding  the  absence  of  the 
party,  until  a  new  domicile  is  acquired.  Jennison  v.  Hapgood, 
10  Pick.  77. 

If  a  person  goes  out  of  the  State,  county  or  town  for  a 
particular  purpose,  and  does  not  take  up  a  permanent  residence 
elsewhere,  he  cannot  be  considered  as  having  removed  from 
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the  State,  county  or  town  so  as  to  affect  his  domicile  and 
inhabitancy.  Sachet's  case,  1  Mass.  4;  Abington  v.  Barton, 
4  Mass.  312  ;  Commonwealth  v.  Walker,  4  Mass.  556  ;  Lincoln 
v.  Ilapgood,  11  Mass.  350 ;  Harvard  College  v.  Gore,  5  Pick. 
370. 

An  absence  of  five  years  will  not  change  the  domicile  of  a 
party,  he  having  left  home  to  seek  temporary  employment. 
Knox  v.  Waldobrough,  3  Greenl.  455 ;  Catlin  v.  Gladden,  4 
Mason,  C.  C.  K.  308. 

There  must  be  an  intention  to  change  domicile.  Cooper  v. 
Galbreth,  3  Wash.  C.  C.  K.  546  ;  the  Neriede,  9  Cranch,  338  ; 
in  the  matter  of  Weigley,  4  Wend.  602  ;  again,  8  Wend.  134. 

Messrs.  L.  &  L.  Davis,  for  the  defendants  in  error. 

We  refer  the  court  to  the  case  of  the  Peterhoff,  5  Wallace, 
page  60.     In  that  case  the  court  says  : 

u  It  has  been  held  by  this  court  that  persons  residing  in  the 
rebel  States  at  any  time  during  the  civil  war,  must  be  consid- 
ered as  enemies  during  such  residence  without  regard  to  their 
personal  sentiments  or  dispositions,"  (referring  to  Prize  cases, 
2  Black,  666,  687;  the  Venice,  2  Wallace  page  258,  and  Mrs. 
Alexander's  cotton  case,  2  Wallace,  page  404);  "  but  this  has 
never  been  held  in  respect  to  persons  faithful  to  the  union, 
who  have  escaped  from  those  States  and  have  subsequently 
resided  in  the  loyal  States  or  in  neutral  countries ;  such 
citizens  of  the  United  States  lost  no  rights  as  citizens  by  rea- 
son of  such  temporary  and  constrained  residence  in  the 
rebellious  portions  of  the  country." 

There  is  another  principle  upon  which  the  decision  of  the 
court  below  can,  in  our  judgment,  be  sustained,  and  which  we 
will  advert  to.  It  is  this:  the  plaintiff  having  left  New 
Orleans  in  February,  1862,  and  established  himself  in  com- 
mercial business  in  a  neutral  country,  is  entitled  to  be  treated 
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and  deemed  a  neutral,  upon  the  principles  of  international 
law,  and  as  such  had  the  right  to  hold  commercial  intercourse 
and  trade  with  the  citizens  of  the  loyal  States.  See  8  Cranch, 
280,  case  of  the  Venus,  Rae,  master. 

The  case  of  Edgar  Tucker  v.  Watson,  McGill,  <&  Co., 
decided  in  the  District  Court  of  Appeals  of  Virginia,  and 
reported  in  the  February  number  of  the  Law  Register,  1867, 
page  220,  is  not  a  case  in  point.  In  that  case  it  appeared  that 
"Watson,  McGill  &  Co.,  were,  during  the  war,  citizens  and  resi- 
dents of  Petersburg,  in  the  State  of  Virginia.  There  wTas  no 
evidence  that  they  had  changed  their  residence.  The  evidence 
was,  that  McGill,  one  of  the  firm,  was  in  Canada  and  Boston  in 
the  fall  of  1861,  the  other  partners  being  all  the  time  citizens  and 
actual  residents  of  Virginia,  and  no  evidence  that  McGill  had 
ever  changed  his  residence.  Under  these  facts  the  court  held 
that  they  were  all  residents  of  Virginia  during  the  war,  and 
could  not  recover  interest  on  their  claim  for  the  period  embraced 
in  the  war.  The  court  say  in  that  case :  "  There  is  nothing  in 
the  case  to  indicate  that  any  one  of  the  parties  changed  his 
residence  in  the  year  1861  or  subsequently." 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  Zacharie  against  the  administra- 
tor" and  heirs  of  Benjamin  Godfrey,  deceased,  in  the  Alton 
City  Court,  to  recover  a  sum  of  money  alleged  to  have  been 
owing  by  the  deceased  to  plaintiff.  The  estate  had  been 
settled,  and  the  object  of  this  suit  was  to  reach  property 
descended  to  the  heirs.  The  defendants  pleaded  the  statute 
of  limitations,  and  the  court  gave  judgment  in  their  favor. 
The  record  is  brought  here  upon  an  agreed  state  of  facts,  it 
being  admitted  that  the  deceased  acknowledged  his  indebted- 
ness as  late  as  March  13th,  1861,  and  the  question  being 
whether  the  statute  of  limitations  ran  against  the  plaintiff 
during  the  late  war. 
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It  is  admitted  that  Zacliarie  resided  in  New  Orleans  at  the 
breaking  out  of  the  rebellion,  and  had  resided  there  for  sixty 
years  ;  that  on  the  24th  of  August,  1861,  he  left  New  Orleans 
for  Cuba  and  Mexico,  to  attend  to  his  private  business  ;  that 
prior  to  January,  1862,  he  was  taken  from  a  British  vessel 
bound  for  Metamoras  by  an  American  ship  of  war,  and  carried 
to  Fort  Lafayette,  in  the  harbor  of  New  York;  that  he  was 
released  by  order  of  the  government,  on  the  ground  of  his 
being  a  loyal  citizen ;  that  he  returned  to  New  Orleans  in 
January,  1862,  and  in  February,  1862,  he  again  left  that  city, 
engaged  in  trade  between  Havana  and  Mexico,  and  continued 
in  such  trade  until  after  the  termination  of  the  war  in  1865, 
when  he  returned  to  New  Orleans  where  his  family  had  con- 
stantly resided,  and  where  was  his  home.  He  was  loyal  to  the 
government  and  opposed  to  secession  from  the  commencement 
of  the  war,  and  in  December,  1863,  took  the  oath  of  allegiance 
under  the  President's  proclamation  of  that  year,  before  the 
United  States  consul  at  Tampico. 

On  this  state  of  facts,  it  is  urged  by  plaintiff's  counsel,  that 
he  never  lost  his  residence  in  Louisiana,  and  that  whatever 
may  have  been  his  personal  loyalty,  if  he  had  his  residence  in 
the  hostile  territory,  he  is  to  be  regarded  as  an  alien  enemy, 
and  as  having  been  subject  to  the  disabilities  of  that  position. 
It  is  further  urged,  that  one  of  these  disabilities,  was  the 
incapacity  to  sue  in  the  courts  of  Illinois,  and  hence  our  statute 
of  limitations  did  not  run  against  him  during  that  period. 

It  is  unnecessary  to  pass  upon  this  last  point,  as  the  agreed 
facts  do  not  sustain  the  theory  that  Zacharie  was  under  the 
disabilities  of  an  alien  enemy. 

It  is  true,  as  urged  by  plaintiff's  counsel,  that  the  Supreme 
Court  of  the  United  States  has  decided  in  the  Prize  cases,  2 
Black,  635,  and  in  the  case  of  Mrs.  Alexander's  cotton,  2 
Wallace,  404,  that  all  persons  residing  within  the  hostile  terri- 
tory were  liable  to  be  treated  as  enemies,  and  the  disposition 
of  individuals  cannot  be  inquired  into.  But  the  same  court, 
in  the  case  of  the  Peterhoff,  5  Wallace,  60,  after  referring  to 
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these  cases,  says :  "but  this  has  never  been  held  in  respect  to 
persons  faithful  to  the  Union,  who  have  escaped  from  those 
States,  and  have  subsequently  resided  in  the  loyal  States  or  in 
neutral  countries ;  such  citizens  of  the  United  States  lost  no 
rights  as  citizens  by  reason  of  such  temporary  and  constrained 
residence  in  the  rebellious  portions  of  the  country." 

The  principle  here  announced  governs  the  case  before  us. 
Although  the  plaintiff,  if  he  left  Louisiana  immediately  after 
the  commencement  of  the  war,  with  the  intention  of  return- 
ing when  the  war  should  close,  his  family  meanwhile  remain- 
ing there,  would  not  be  considered,  for  most  purposes,  as 
having  lost  his  citizenship  there,  or  his  technical  legal  residence, 
yet  the  general  principle  announced  in  the  Prize  cases  and  in 
Mrs.  Alexander's  case  must  necessarily  be  so  qualified  as  not 
to  apply  to  a  case  like  this,  and  the  qualification  was  declared 
in  the  case  of  the  Peterhoff.  It  would  be  unjust  in  the 
extreme  to  hold,  that  a  loyal  citizen,  leaving  the  rebellious 
States  at  the  opening  of  the  war,  and  having  his  abode  during 
its  continuance  on  loyal  or  neutral  ground,  should  be  consid- 
ered as  disabled  from  suing  in  our  courts  in  consequence  of 
the  war  which  was  being  waged  by  the  people  whom  he  had 
left,  a  war  which  he  did  not  approve,  and  which  he  had  saved 
himself  from  the  liability  of  supporting  by  leaving  the  hostile 
territory.  If,  during  that  period,  he  had  brought  suit  in  the 
courts  of  this  state  for  the  recovery  of  this  debt,  and  had  been 
met  with  the  plea  of  alien  enemy,  and,  on  the  trial  of  that 
issue,  the  same  facts  had  appeared  which  have  been  disclosed 
by  the  present  record,  no  court  would  have  held  the  plea  to 
be  sustained.  To  have  held  that  loyal  refugees  from  the 
rebellious  States  were  not  entitled  to  be  heard  in  our  courts, 
would  have  tended  to  drive  them  back  to  the  rebellion,  while 
to  have  permitted  them  to  recover  debts  that  were  due  to 
them  would  not  in  any  degree  have  conduced  to  its  support, 
as  the  money  or  property  recovered  would  not  be  brought,  by 
the  recovery,  within   the  reach  of  the  enemy,  and  rendered 

liable  to  seizure  by  him  for  the  maintenance  of  the  war.     In 
13— 50th  III. 
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such  a  case  the  courts  would  have  inquired,  not  whether  the 
plaintiff  had  a  legal  citizenship  in  a  rebel  State  at  the  opening 
of  the  war,  which  he  might  resume  at  its  close,  but  where  his 
actual  residence  was  during  the  war,  and  whether,  if  allowed 
to  recover  his  dues,  the  probable  effect  of  a  recovery  would  be 
to  place  the  amount  recovered  within  the  reach  of  the  enemy, 
and  if  satisfied  upon  these  points,  they  would  not  have  closed 
their  doors  upon  a  plaintiff  merely  because  he  intended  to 
return  to  his  family  and  former  home  after  the  war  should 
close.  We  had  many  men  in  the  north  during  the  war,  and 
some  of  them  in  the  military  and  civil  service  of  the  govern- 
ment, who  having  left  their  homes  and  families  from  appre- 
hension of  being  forced  into  the  rebel  service,  were  among 
the  most  loyal  of  our  people,  and  it  was  never  supposed  our 
courts  must  regard  them  as  alien  enemies,  because  of  the 
character  of  the  community  whence  they  came. 

Counsel  for  plaintiff  cite  Tucker  v.  Watson,  15  Law  Regis- 
ter,   220,  decided  by   the  Court  of  Appeals   of  Virginia,  as 
sustaining  their  position,  but  the  plaintiff  in  that  case  had  not 
merely  his  legal  citizenship,  but  his  actual  residence,  in  the 
State  of  Virginia  during  the  war. 

We  hold  the  plaintiff  in  this  record  was  under  no  disability 
to  bring  suit  during  the  war,  and  the  statute  of  limitations  did 
not  cease  to  run  against  him.  Whether  it  would  have  run, 
had  he  been  an  actual  resident,  during  the  war,  of  a  rebellious 
State,  is  a  question  we  have  not  considered. 

Judgment  affirmed. 
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James  J.  Smart 

v. 

William  C.  Cason. 


1.  Bail — in  criminal  cases — how  to  be  taken.  The  statute  has  not  authorized  a 
sheriff  to  receive  money  or  property  for  his  indemnity,  to  the  amount  of  the  bail 
and  in  lieu  of  it,  and  discharge  a  prisoner.  A  recognizance  with  good  and  suffi- 
cient sureties,  must  be  signed  by  the  accused  at  the  time  of  his  discharge. 

2.  Illegal  discharge — money  deposited  for,  cannot  be  recovered  bach — depositor 
party  to  a  misdemeanor.  It  is  a  flagrant  violation  of  duty  for  a  sheriff  or  jailor, 
to  discharge  a  prisoner  except  by  legal  requirement.  The  acceptance  of  money 
to  procure  the  discharge  of  a  prisoner  is  illegal — is  in  violation  of  sec.  101  of  the 
Criminal  Code — and  the  depositor  is  particeps  criminis,  having  contributed  to  a 
wrongful  discharge,  and  thus  assisted  in  obstructing  justice,  and  has  no  right  to 
recover  back  the  money. 

3.  Statute — 2H  Henry  VI,  chap.  9 — explained.  That  statute  applies  only  to 
civil  cases.  Under  that  act,  the  discharge  of  a  prisoner  without  authority  of  law, 
was  not  a  misdemeanor — it  simply  made  the  sheriff  liable  for  the  debt  for  which 
the  prisoner  was  arrested. 

4.  Semble,  notwithstanding  a  sheriff  acted  without  authority,  in  receiving 
money  in  lieu  of  bail,  it  should  be  paid  into  the  county  treasury  precisely  as  if 
collected  on  a  recognizance,  and  be  applied  in  the  manner  required  as  to  such 
moneys. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 


The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Skinner  &  Marsh,  for  the  plaintiff  in  error. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  defendant  in 
error. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  on  the  23d  day 
of  March,  1865,  one  David  C.  Smart  was  confined  in  the  com- 
mon jail  of  Hancock  county,  under  an  indictment  for  larceny  ; 
that  plaintiff  in  error  placed  in  the  hands  of  William  L. 
Simons  the  sum  of  $800,  and  procured  the  enlargement  of 
David  C.  Smart;  that  defendant  in  error  was  the  sheriff  of 
Hancock  county,  and  Simons  was  his  deputy.  The  terms  upon 
which  he  was  released,  appear  from  a  written  instrument  exe- 
cuted by  plaintiff  in  error  at  the  time  David  C.  Smart  was 
released  from  custody.  The  agreement  recites  that  plaintiff 
in  error  had  that  day  deposited  with  defendant  in  error  that 
sum  of  money,  for  the  use  of  the  people,  and  if  default  should 
be  made,  to  be  forfeited  to  the  people.  The  condition  annexed 
to  the  agreement  was  in  all  respects  similar  to  the  condition 
of  a  recognizance  of  bail,  for  the  appearance  of  David  C. 
Smart,  to  answer  a  charge  of  larceny,  at  the  next  term  of  the 
court,  and  provided  that  if  David  C.  Smart  should  appear, 
according  to  the  condition,  to  answer  the  charge  of  larceny,  then 
the  money  was  to  be  returned  to  plaintiff  in  error;  but  if  he 
should  make  default,  then  the  money  should  be  absolutely  for- 
feited to  the  people,  and  considered  and  treated  as  if  collected 
under  a  judgment  upon  a  forfeited  recognizance.  The  agree- 
ment was  signed  by  plaintiff  in  error. 

A  few  days  after  the  money  was  placed  in  the  hands  of  the 
deputy  sheriff,  he  handed  it  to  the  defendant  in  error,  who 
was  still  the  sheriff  of  Hancock  county  ;  and  about  a  week 
after  the  money  was  given  to  Simons,  plaintiff  in  error  ten- 
dered to  defendant  in  error  a  bond,  signed  by  himself  and 
three  other  persons,  but  the  sheriff  refused  to  receive  it  and 
return  the  money,  unless  David  C.  Smart  should  surrender 
himself  as  a  prisoner,  or  should  be  present  and  execute  the 
bond,  with  good  security.  Simons  testified  that  it  was  under- 
stood, at  the  time  the  money  was  paid  to  him,  that  plaintiff  in 
error  should  have  his  money  back  if  he  would  deliver  a  good 
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bond  for  the  appearance  of  David  C.  Smart  at  the  next  term. 
On  this  evidence  the  court  below  found  the  issues  for  the 
defendant,  and  rendered  judgment  against  plaintiff  for  costs, 
to  reverse  which  he  prosecutes  this  writ  of  error. 

It  is  insisted,  on  behalf  of  plaintiff  in  error,  that  this  money 
was  received  by  the  sheriff  by  color  of  his  office,  and  that  he 
is  not  entitled  to  retain  it. 

The  statute  has  not  authorized  the  sheriff  to  receive  money  to 
the  amount  of  the  bail,  and  discharge  a  prisoner  in  his  custody. 
The  1.75th  section  of  the  Criminal  Code  of  our  State,  declares, 
that  it  shall  be  the  duty  of  the  circuit  court  in  which  an  indict- 
ment is  found,  to  fix  bail  for'bailable  offenses,  and  authorizes 
and  requires  the  officer,  when  he  arrests  the  accused,  to  admit 
him  to  bail,  with  good  and  sufficient  sureties,  and  it  gives 
the  condition  of  the  recognizance,  and  requires  the  accused  to 
sign  it. 

There  is  no  pretense  that  the  accused  in  this  case  was  under 
arrest  by  virtue  of  a  capias  issued  by  the  clerk,  on  the  indict- 
ment, but  he  was  in  jail  at  the  time  he  was  indicted.  Even 
if  the  sheriff  had  authority  to  take  bail,  none  was  offered  that 
he  was  bound  to  accept,  as  the  accused  had  not  signed  the  bail 
bond,  and  it  was  incomplete  until  it  was  thus  executed.  Thus 
it  appears  this  provision  of  the  statute  does  not  empower  the 
sheriff  or  jailor  to  receive  a  deposit  of  money  or  property  for  his 
indemnity,  and  in  lieu  of  bail. 

Then  it  follows  that  the  act  is  unauthorized  and  illegal,  and 
if  so,  the  sheriff  has  wrongfully  become  possessed  of  this 
money,  and  plaintiff  in  error  is  entitled  to  recover  it  back 
unless  he  is  in  pari  delicto.  That  it  is  a  flagrant  violation  of 
the  duty  of  a  sheriff  or  jailor  to  discharge  a  prisoner  commit- 
ted to  his  custody  under  proper  authority,  unless  it  be  by  legal 
requirement,  there  can  be  no  question.  And  should  a  sheriff 
receive  a  bribe  for  the  purpose,  he  would  no  doubt  render 
himself  liable  to  indictment  and  punishment  under  the  crimi- 
nal code;  or  where  the  sheriff  willfully,  or  from  ignorance 
of  his  duty,  unlawfully  discharges  a  prisoner  indicted  for  crime. 
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Section  101  of  the  Criminal  Code  declares  that  if  any  sher- 
iff, coroner,  jailor,  keeper  of  a  prison,  constable,  or  other  officer 
or  person  whomsoever,  having  any  prisoner  in  his  legal  custody, 
before  conviction,  shall  voluntarily  permit  or  suffer  such  pri- 
soner to  escape  or  go  at  large,  every  such  officer  or  person  so 
offending,  shall,  on  conviction,  be  fined  in  any  sum  not  exceed- 
ing $1000,  and  imprisoned  in  the  county  jail  not  exceeding  six 
months. 

It  is  apparent,  that  the  receipt  of  this  money  for  the  pur- 
poses shown  by  the  evidence,  was  illegal,  and  that  it  did  not 
warrant  the  discharge  of  the  prisoner ;  and  if  that  was  not 
authorized,  it  was  in  violation  of  section  101  of  the  Criminal 
Code,  and  if  so,  then  plaintiff  in  error  was  particeps  criminis. 
There  is  no  rule  of  law  more  firmly  established,  than  that  a 
party  who  gives  or  pays  money  to  induce  another  to  commit 
a  crime  or  misdemeanor,  being  a  party  to  it,  cannot  recover  it 
back.  Although  this  money  was  not  paid  as  a  bribe,  it  was  left 
as  an  indemnity  to  the  sheriff  to  procure  the  release  of  the 
prisoner,  and  plaintiff  in  error  thereby  contributed  to  the 
breach  of  the  law,  and  from  the  evidence  in  the  case,  to  a  viola- 
tion of  the  criminal  code.  It  then  follows,  that  as  plaintiff  in 
error  contributed  to  the  wrongful  discharge  of  the  prisoner,  and 
has  thus  assisted  in  obstructing  justice,  he  has  no  right  to  recover 
this  money  back  from  defendant  in  error. 

The  cases  referred  to  by  counsel  for  plaintiff  in  error,  so  far 
as  they  hold  obligations  taken  by  sheriffs  and  other  officers  for 
ease  and  favor  to  prisoners,  to  be  void,  so  far  as  we  can  see, 
arose,  under  the  23  Hen.  VI.  chap.  9.  It  will  be  seen  by  a 
reference  to  that  act,  that  it  only  applies  to  bail  in  civil  cases. 
A  release  or  discharge  of  a  prisoner,  without  authority  of  law, 
under  that  act,  was  not  a  misdemeanor,  but  simply  rendered  the 
sherjff  or  jailor  liable  for  the  debt  for  which  the  prisoner  had 
been  arrested.  Such  being  the  case,  if  a  prisoner  gave  an  obliga 
tion  or  paid  money  to  procure  his  discharge,  it  might  perhaps 
be  held  that  he  was  not  in  pari  delicto.  But  there  is  a  broad 
distinction  between  such  cases  and  that  under  consideration. 
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The  authorities  referred  to,  therefore,  have  no  application  to 
this  case. 

In  the  case  of  Booh  Island  County  v.  Mercer  County,  24 
111.  35,  where  a  prisoner  deposited  the  amount  of  his  bail  in 
money  with  the  sheriff,  in  lieu  of  giving  a  recognizance, 
and  failed  to  appear  and  stand  a  trial,  and  the  question  arose 
as  to  whether  the  county  in  which  the  prisoner  was  indicted, 
or  the  county  to  which  the  cause  was  taken  on  a  change 
of  venue,  the  sheriff  of  which  had  received  the  money, 
was  entitled  thereto,  it  was  held  that  the  former  county  was 
entitled  to  hold  it.  Thus  it  appears,  that  notwithstanding 
the  sheriff  had  acted  without  authority  in  receiving  the 
money  and  discharging  the  prisoner,  and  although  he  paid  it 
into  the  treasury  of  his  county,  it  was  held  that  the  money 
belonged  to  the  former  county,  and  it  was  permitted 
to  recover  from  the  latter  as  for  money  had  and  received 
for  its  use.  So,  in  this  case,  the  money,  no  doubt,  should  be 
paid  into  the  county  treasury  precisely  as  if  it  had  been  col- 
lected on  a  recognizance,  and  there  to  be  applied  in  the  man- 
ner required  as  to  money  collected  on  recognizances. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


George  W.  Davis 

v. 
The  People  of  the  State  of  Illinois. 

1.  Bastardy — of  the  nature  of  the  proceeding.  Although  The  People  are 
nominally  the  plaintiffs  in  such  a  proceeding,  yet  it  is,  to  all  intents  and  pur- 
poses, a  civil  proceeding. 

2.  Verdict — of  the  form  of — in  a  proceeding  for  bastardy.  A  verdict  of 
"  guilty,"  is  responsive  to  the  charge  in  such  a  proceeding,  and  is  substantially 
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good.     A   more   formal    verdict    would   be,  "  guilty  of  being  the  father  of  the 
child."     But  the  former  comprehends  the  latter. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county  ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  a  prosecution  for  bastardy  under  the  statute,  and 
the  only  question  presented  by  the  record,  is,  as  to  the  form 
of  the  verdict. 

Messrs.  Lacey  &  Wallace,  for  the  plaintiff  in  error. 

Messrs.  Roberts  &  Fullerton,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  in  the  Circuit  Court  of  Mason 
,  county,  against  George  W.  Davis,  on  a  charge  of  bastardy. 
The  complaint  was  made  in  due  form  by  the  mother  of  the 
child,  and  the  jury  rendered  a  verdict  of  guilty,  on  which  the 
court  assessed  the  yearly  support  of  the  child,  as  under  the 
statute,  and  rendered  judgment  therefor. 

The  only  point  made,  is,  as  to  the  sufficiency  of  the  verdict 
on  which  to  found  the  judgment. 

It  has  often  been  held  by  this  court,  that  the  proceeding  in 
question,  though  nominally  The  People  are  plaintiffs,  is,  to 
all  other  intents  and  purposes,  a  civil  proceeding.  Starr  v. 
The  People,  ante  p.  52,  and  the  cases  there  cited. 

The  verdict  of  guilty  is  responsive  to  the  charge  made,  and 
is  substantially  good.  It  would  have  been  more  formal  by 
adding,  "of  being  father  of  the  child,"  but  that  is  compre- 
hended in  the  finding,  as  that  was  the  charge.  Armstrong  v. 
The  People,  37  111.  459.  But  the  defendant  took  no  exception 
to  the  form  of  the  verdict,  and  as  it  is  mere  form,  it  cannot 
now  be  assigned  for  error. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  American  Express  Company 

v. 

Augustus  Bruce. 

New  trial — weight  of  evidence.  Where  the  verdict  is  not  clearly  against  the 
evidence,  the  judgment  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  brought  originally  before  a  justice  of  the 
peace,  by  appellee,  to  recover  the  value  of  a  certain  package, 
said  to  contain  $46,  consigned  at  Hey  worth,  Illinois,  to  appel- 
lant, to  carry  and  deliver  to  appellee  at  Clinton,  Michigan. 
On  arriving  at  its  destination,  the  package,  it  is  asserted  by 
appellee,  contained  only  $36. 

On  trial  before  a  justice,  appellee  recovered  the  amount 
claimed,  and  an  appeal  was  had  to  the  McLean  Circuit  Court, 
where  judgment  was  again  rendered  against  the  Express 
Company.  Thence  an  appeal  has  been  prosecuted  to  this 
court. 

Messrs.  Williams  &  Burr,  for  the  appellants. 

Mr.  William  H.  Hanna,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  question  in  this  case  is  purely  one  of  fact.  Did  the 
package  contain  forty-six  or  only  thirty-six  dollars  when  it  was 
delivered  to  the  express  company?  The  testimony  of  the 
plaintiff's  agent  is  in  direct  conflict  with  that  of  the  agent  for 
the  company.  The  verdict,  both  before  the  justice  and  in  the 
circuit  court,  was  for  the  plaintiff.  We  doubt  if  we  should 
have  found  this  verdict.     We  are  inclined  to  think  the  true 
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explanation  of  this  matter  is.  that  the  plaintiff's  agent  mis- 
counted the  money,  an  article  of  which  he  says  he  handled 
but  little,  and  was  not  skilled  in  counting,  rather  than  that  ten 
dollars  of  it  were  purloined  after  having  been  deposited  with 
defendant's  agent.  Still,  while  we  might  be  inclined  to  take 
this  view  of  the  matter  if  sitting  as  jurors,  yet  we  cannot  say 
this  verdict  is  clearly  against  the  evidence,  and  if  we  were  to 
reverse  the  judgment  on  this  ground,  in  a  case  where  the  tes- 
timony is  so  nearly  balanced,  we  should  be  departing  from 
the  established  rules  of  the  court. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Franklin 


E.  H.  Palmer  et  al. 

1.  Redemption  by  a  judgment  creditor — and  subsequent  quitclaim  deed  by  the 
debtor  to  a  third  person.  A  judgment  debtor,  whose  land  had  been  sold  under  the 
judgment,  being  unable  to  redeem  within  the  twelve  months,  confessed  a  judg- 
ment in  favor  of  a  third  person,  with  the  understanding  that  he  should  redeem 
the  premises  as  a  judgment  creditor,  and  give  the  debtor  further  time  to  redeem. 
The  judgment  creditor  redeemed,  the  premises  were  sold  under  his  levy,  and  he 
became  the  purchaser.  Subsequently,  and  without  having  redeemed,  the  debtor 
quitclaimed  to  another,  and  after  he  had  done  so,  the  judgment  creditor,  who 
redeemed  and  purchased  the  land,  obtained  a  sheriff's  deed:  Held,  in  an  action 
of  ejectment  by  the  grantee  under  the  quitclaim  deed  against  him  who  held  the 
sheriff's  deed,  that  the  latter  held  the  better  title;  the  quitclaim  deed  passed  no 
greater  right  than  the  grantor  then  had. 

2.  Ejkctment — where  plaintiff  only  holds  an  equity.  Even  if  the  judgment 
debtor,  in  such  case,  still  had  a  right  of  redemption  at  the  time  he  made  the 
quitclaim  deed,  and  passed  the  right  to  his  grantee,  it  was  a  mere  equity  which 
would  not  authorize  the  holder  of  it  to  recover  in  ejectment. 
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3.  Tenant  denying  landlord's  title.  And  even  if  the  defendant  in  such 
action  of  ejectment,  originally  entered  upon  the  premises  as  the  tenant  of  the 
judgment  debtor,  that  fact  would  not  preclude  him  from  asserting  his  title 
derived  under  the  judgment  against  his  landlord,  against  the  grantee  of  the 
landlord  under  the  quitclaim  deed. 

4.  When  the  landlord  conveys  his  title  to  his  tenant,  the  latter  is  not  bound 
to  restore  possession  to  his  landlord,  and  then  resort  to  an  action  to  regain  pos- 
session. By  receiving  the  deed,  the  relation  of  landlord  and  tenant  ceases,  and 
the  latter  then  holds  as  grantee. 

o.  So  when  a  landlord  conveys  to  a  stranger,  the  tenant  is  not  bound  to 
restore  possession  to  his  landlord,  but  may  attorn  to  the  grantee,  and  in  so  doing, 
he  fully  recognizes  the  landlord's  title  ;  and  if  afterwards  sued  by  his  former 
landlord  for  possession,  he  may  set  up  the  deed  of  such  landlord,  to  defeat  a 
recovery. 

6.  And  it  does  not  matter,  whether  the  landlord  makes  a  voluntary  convey- 
ance, or,  as  in  this  case,  the  premises  were  sold  under  execution  against  the 
landlord,  so  the  title  of  the  landlord  is  divested. 


Appeal  from  the  Circuit  Court  of  De  Witt  county;  the 
Hon.  John  M.  Scott,  Judge  presiding. 

The  opinion  states  the  case, 

Mr.  C.  H.  Moore,  for  the  appellant. 

Mr.  E.  H.  Palmer,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellees,  in 
the  De  Witt  Circuit  Court,  against  appellant,  to  recover  a  lot 
of  ground  in  the  town  of  Clinton.  It  appears  that  David 
May  purchased  the  lot  as  early  as  in  1855,  and  occupied  it 
several  years,  but  subsequently  removed  to  a  farm.  At  the 
March  term,  1858,  of  the  De  Witt  Circuit  Court,  one  Weaver 
obtained  a  judgment  against  May  for  $136  and  costs,  and  the 
lot  was  sold  under  this  judgment  in  November  of  that  year. 
May,  being  unable  to  redeem,  applied  to  Lewis  to  have  him 
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redeem,  and  to  enable  him  to  do  so,  he  confessed  a  judgment 
after  the  expiration  of  twelve  months  from  the  sale,  before  a 
justice  of  the  peace  and  in  favor  of  Lewis.  An  execution 
was  issued,  and  returned,  no  property  found  ;  a  transcript  was 
taken  from  the  justice's  docket  and  filed  in  the  office  of  the 
circuit  court;  an  execution  was  issued  upon  it,  which  was 
placed  in  the  hands  of  the  sheriff  and  levied  upon  the  lot,  and 
it  was  sold  and  purchased  in  by  Lewis,  and  was  never 
redeemed. 

It  was  agreed  between  May  and  Lewis,  before  the  redemp- 
tion was  made,  that  the  former  should  have  time  within  which 
to  redeem  from  the  sale.  On  the  21st  of  October,  1865,  May, 
without  having  previously  redeemed  the  property,  conveyed 
it  by  a  quitclaim  deed  to  appellees,  and  they  brought  this  suit 
to  recover  the  property,  at  the  November  term,  1865,  of  the 
De  Witt  Circuit  Court.  On  the  14th  day  of  May,  1866, 
Lewis  received  a  sheriff's  deed  for  the  lot  in  controversy.  It 
"appears  that  appellant  was  in  under  Lewis,  and  relied  upon 
his  title  as  a  defense.  On  the  trial  below,  the  court  found  the 
issues  for  plaintiffs  and  rendered  a  judgment  in  their  favor, 
from  which  defendant  has  prosecuted  an  appeal  to  this  court. 

It  will  be  observed,  that  both  parties  in  this  case,  derive 
title  from  the  same  source,  and  it  is  not  traced  to  the  govern- 
ment. Appellees  by  a  conveyance  executed  by  David  May,  and 
appellant  under  a  sale  under  execution  against  May.  We  are 
unable  to  perceive  any  objections  to  the  validity  of  Lewis'  legal 
title.  His  judgment  seems  to  have  been  valid  against  May, 
and  so  far  as  this  record  discloses,  his  execution,  sale  and  sher- 
iff's deed  were  regular  and  transferred  all  the  title  May  held 
to  him  ;  and  this  sale  having  divested  May  of  his  legal  title, 
he  had  nothing  to  convey  to  appellees.  They,  by  the  quit- 
claim deed,  could  acquire  no  greater  or  better  title  than  he  held 
when  the  conveyance  was  made,  as  the  judgment,  execution 
and  the  certificate  of  purchase  by  Lewis  were  notice  with 
which  they  were  chargeable  when  they  purchased. 
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If  it  were  admitted  that  May  still  had  a  valid  right  of 
redemption  when  he  conveyed  to  appellees,  and  they  acquired 
that  right,  it  would  be  a  mere  equity,  and  it  could  not  be  set 
up  in  an  action  of  ejectment  to  defeat  the  legal  title.  In  such 
a  case  their  only  remedy  would  be  in  a  court  of  equity.  By 
the  action  of  ejectment,  legal  rights  are  alone  tried,  and  hence, 
even  if  appellees  have  an  equitable  right  to  redeem,  it  could 
not  defeat  the  legal  title  which  Lewis  holds,  and  under  which 
the  tenant  was  in  possession,  who  has  the  right  to  invoke  its 
aid  to  defeat  a  recovery  by  appellees ;  but  whether  appellees 
have  such  an  equity  as  would  entitle  them  to  relief  is  not 
raised  upon  this  record,  and  is  therefore  not  decided.  It  will  be 
time  enough  for  its  consideration  when  it  is  presented  on  a  bill 
seeking  to  redeem  and  to  compel  Lewis  to  convey  to  appellees. 

Nor  does  the  rule  that  a  tenant  cannot  deny  the  title  of  his 
landlord,  or  set  up  an  outstanding  title  to  defeat  a  recovery  by 
his  landlord  apply  in  this  case.  Even  if  Lewis  had  originally 
acquired  possession  of  the  premises,  as  the  tenant  of  May,  and 
afterwards  let  appellant  in  under  him,  the  rule  does  not  apply, 
because  he  does  not  dispute  the  title  under  which  he  entered, 
nor  is  he  invoking  a  title  adverse  to  that  of  his  landlord  to 
defeat  that  title ;  he  is  relying  upon  the  title  under  which  he 
entered  to  protect  his  possession,  and  that  he  may  invoke  it, 
when  vested  in  himself  or  his  landlord,  for  that  purpose,  there 
can  be  no  question. 

When  the  landlord  conveys  his  title  to  his  tenant,  the  latter 
is  not  bound  to  restore  possession  to  his  landlord  and  then 
resort  to  an  action  to  regain  possession.  By  receiving  a  deed 
from  his  landlord,  the  relation  of  landlord  and  tenant  ceases, 
and  the  tenant  then  is  in  and  holds  as  grantee,  and  he  is  in 
under  the  same  title  under  which  he  entered.  When  a  land- 
lord conveys  to  a  stranger,  the  tenant  is  not  bound  to  restore 
possession  to  his  landlord,  but  may  attorn  to  his  grantee,  and 
in  doing  so  he  does  not  dispute  his  landlord's  title,  but  fully 
recognizes  and  submits  to  it,  and  after  such  a  conveyance 
the  tenant  may  attorn  to  the  grantee,  and  if  sued  by  his  former 
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landlord  for  possession  he  may  set  np  his  deed  to  his  grantee 
to  defeat  a  recovery.  The  landlord  becomes  as  fully  estopped 
by  such  a  conveyance,  as  was  the  tenant  by  receiving  the  lease 
under  which  he  entered.  Appellant  had  a  right  to  show  that 
the  landlord  had  conveyed  the  title  under  which  he  entered 
to  himself  or  another,  and  that  he,  or  his  grantees,  were 
estopped,  to  assert  the  title  against  him,  when  he  was  in  under 
the  first  grantee  of  the  landlord. 

It  cannot  matter  whether  the  landlord  makes  a  voluntary 
conveyance  or  the  premises  are  sold  under  execution  against 
the  land,  so  that  the  title  is  effectually  passed.  In  this  case, 
Lewis  purchased  under  execution  and  acquired  May's  title,  and 
appellant  was  in  possession  under  Lewis  and  that  title,  and  this 
sheriff's  sale  and  deed  estopped  May  or  his  subsequent  gran- 
tees from  insisting  that  appellant  was  their  tenant.  He  had 
a  right  to  invoke  May's  title  which  passed  by  the  sheriff's  sale 
4  to  his  immediate  landlord,  to  protect  his  possession  against 
May  or  subsequent  purchasers  from  him. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


John  C.  Crabtree 

v. 

James  N.  Reed. 

Evidence — of  the  degree  of  preponderance  required.  In  an  action  on  the  case, 
wherein  it  is  sought  to  recover  damages  for  the  killing  of  a  mule  belonging  to 
the  plaintiff,  it  is  not  necessary  that  there  shall  be  a  "  clear  preponderance"  of 
evidence  in  favor  of  the  plaintiff  to  entitle  him  to  recover.  It  is  sufficient  if  the 
evidence  creates  probabilities  in  his  favor — that  the  weight  of  the  evidence 
inclines  to  his  side. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Morrison  &  Epler,  for  the  appellant. 

Messrs.  Ketcham  &  Atkins,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  between  the  parties  to  this  record  was, 
as  to  the  value  of  a  mule  the  appellee  acknowledged  he  had 
struck  with  a  heavy  stick,  and  which  belonged  to  the  appellant, 
causing  its  death. 

The  action  was  case,  for  killing  the  mule,  and  the  court,  on 
behalf  of  defendant,  instructed  the  jury  that  the  burden  of 
proof  rested  upon  the  plaintiff,  and  that  he  was  bound  to 
maintain,  by  a  clear  preponderance  of  evidence,  the  allegations 
in  the  declaration,  and  that  unless  they  find  such  a  prepon- 
derance, they  will  find  for  the  defendant.  Though  the 
defendant  had  admitted  he  struck  the  mule  in  disciplining 
him,  he  not  having  been  broke  to  work,  and  that  from  the 
blow  the  mule  died,  he  contested  the  fact  of  killing  before 
the  jury,  and  under  the  above  instruction,  the  jury  found  for 
him. 

This  instruction  must  certainly  have  misled  the  jury.  The 
law  is  not,  in  such  a  case,  that  there  shall  be  a  clear  prepon- 
derance of  evidence  in  favor  of  the  plaintiff  to  entitle  him  to 
recover.  It  is  sufficient,  if  the  evidence  creates  probabilities 
in  his  favor — that  the  weight  of  the  evidence  inclines  to  his 
side. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  Franklin  Mill  Company  et  al. 

v. 

Philip  Schmidt  et  al. 

1.  Chancery — bill  to  account  and  to  enjoin  a  judgment  at  law — proper  decree  to 
be  rendered.  Certain  persons  formed  themselves  into  a  corporate  company,  under 
the  general  law,  for  the  purpose  of  building  a  mill,  and  subscribed  a  paper  by 
which  they  agreed  to  pay  certain  sums  of  money  in  instalments.  The  mill  was 
built,  but  proving  unprofitable,  it  was  sold  at  auction,  upon  a  vote  of  a  majority 
of  the  stockholders.  The  company  being  in  debt,  the  trustees  sued  and  recovered 
judgments  against  the  stockholders  on  their  subscription.  Upon  bill  filed  by  the 
latter,  to  enjoin  the  judgments,  and  for  an  accounting  by  the  trustees,  it  was  held 
to  be  proper  to  stay  the  collection  of  the  judgments  until  an  account  should  be 
taken. 

2.  But  in  such  case,  it  was  error  to  merely  render  a  decree  enjoining  the  col- 
lection of  the  judgments,  the  bill  disclosing  no  grounds  of  defense  which  might 
not  have  been  availed  of  in  the  suits  at  law,  or  any  reason  why  any  defense 
which  existed  was  not  interposed  in  those  suits. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Mr.  Theo.  J.  Krafft,  for  the  appellants. 

Mr.  ¥m.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  1858,  the  complainants  in  this  case  united  with  other 
persons  to  form  a  corporate  company,  under  the  general  law, 
known  as  The  Franklin  Mill  Company,  and  subscribed  a  paper 
whereby  they  agreed  to  pay  certain  sums  of  money  in  annual 
instalments,  for  which  they  were  to  receive  certain  amounts 
of  stock.     The  company  was  organized,  and  the  mill  was  built, 
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but  proving  an  unprofitable  investment,  was,  by  the  vote  of  a 
large  majority  of  the  stockholders,  sold  at  auction.  The  com- 
pany being  in  debt,  the  trustees  brought  suits  against  the 
complainants  upon  their  subscription,  and  recovered  judgments 
for  the  three  instalments  that  were  due.  The  defendants  in 
those  judgments  subsequently  filed  the  bill  in  this  case,  to 
enjoin  their  collection,  and.  the  court  decreed  in  their  favor, 
whereupon  the  trustees  appealed. 

The  counsel  for  defendants  in  error  raise  a  question  upon  the 
validity  of  the  sale  of  the  mill,  but  we  find  nothing  in  the 
record  to  bring  it  before  us.  The  bill  merely  states  the  fact 
that  a  sale  was  made  to  three  of  the  stockholders,  but  contains 
no  allegations  for  the  purpose  of  impeaching  it,  nor  does  it 
pray  that  it  be  set  aside,  nor  did  the  circuit  court  make  any 
decree  in  regard  to  it. 

The  objects  of  the  bill  were  to  enjoin  the  collection  of  the 
judgments  and  procure  an  account.  We  are  of  opinion  the 
court  erred  in  merely  rendering  a  final  decree  enjoining  the 
judgments.  Nothing  is  alleged  against  them  which  might 
not  have  been  set  up  in  the  actions  at  law,  and  the  complain- 
ants show  no  reason  why  they  did  not  avail  themselves,  in 
those  suits,  of  whatever  defense  they  had.  The  judgments 
settle  their  liability  as  stockholders  to  the  extent  of  the  reco- 
very, and  the  only  relief  they  are  entitled  to,  on  the  face  of 
their  bill,  is  the  taking  of  an  account  ascertaining  the  condition 
of  the  company,  and  the  receipts  and  expenditures  of  the 
trustees.  The  trustees,  in  their  answer,  assent  to  such  a  decree, 
and  ask  that  the  court  fix  the  amount  to  be  paid  towards  the 
debts  of  the  company  by  the  several  stockholders,  all  of  whom 
are  made  parties  to  the  bill,  and  as  the  complainants  ask  the 
same  thing,  we  see  no  reason  why  it  should  not  be  done.  Until 
the  account  is  taken,  it  would  be  proper  to  stay  the  collection 
of  the  judgments. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

14 — 50th  III. 
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The  Alton  and  Upper  Alton  Horse  Railway  and 

Carrying  Company 

v. 

Philip  Deitz. 


1.  Corporations — liability  of  horse  railway  companies  for  the  damages  resulting 
to  others  by  the  construction  of  their  track.  In  an  action  on  the  case,  against  a 
horse  railway  company,  for  damages  resulting  to  the  plaintiff  in  consequence  of 
the  manner  in  which  the  defendant  had  constructed  the  track  of  its  railroad, 
whereby  the  water  was  obstructed  and  the  premises  of  plaintiff  were  overflowed, 
it  was  objected,  on  the  trial,  that  the  defendant  could  not  be  held  liable,  for  the 
reason,  that,  by  the  act  of  incorporation,  the  company  was  required  to  construct 
its  road  subject  to  such  restrictions  as  might  be  imposed  by  the  corporate  autho- 
rities of  the  city  of  Alton,  and  by  the  trustees  of  the  town  of  Upper  Alton,  and 
that  defendant  had  constructed  its  railway  track  under  the  limitations  imposed 
by  the  city,  and  under  the  direction  of  the  city  engineer.  Held,  that  there  was 
no  force  in  this  objection  ;  that  the  company,  by  its  acceptance  of  the  charter 
with  its  conditions,  and  adoption  of  the  terms  imposed  by  the  city  and  the  plans 
prescribed  by  its  engineer,  which  acts  were  purely  voluntary,  thereby  rendered 
itself  liable  for  damages  resulting  to  others  by  the  construction  of  its  road,  to 
the  same  extent  as  though  the  work  had  been  prosecuted  under  the  direction  of 
its  own  engineer. 

2.  Same — Where  an  incorporated  company  of  this  character,  accepts  its  char- 
ter and  constructs  a  railway,  it  is  an  implied  condition  that  they  will  not  injure 
others  by  its  construction  or  maintenance,  and  if  injury  results  therefrom  they 
must  be  held  responsible  for  the  damages. 


Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry  S. 
Baker.  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Billings  &  Wise,  for  the  appellants. 

Messrs.  L.  &  L.  Davis,  for  the  appellee. 


1869.]  Alton  II.  E.  &  C.  Co.  v.  Deitz.  211 

Opinion  of  the  Court. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  September 
term,  1868,  of  the  Alton  City  Court,  by  appellee,  against  appel- 
lants. The  ground  relied  upon  for  recovery  is,  that  appellants 
wrongfully  caused  to  be  constructed,  across  a  gutter  on  a  street 
in  the  city  of  Alton,  the  track  of  their  railroad  in  such  a  man- 
ner as  to  cause  a  permanent  obstruction  to  the  passage  of  the 
water  when  increased  by  rains,  so  as  to  overflow  appellee's 
land  ;  and  that,  in  consequence  of  such  obstruction,  the  water 
was  flowed  back  upon  appellee's  premises,  whereby  damage 
was  caused  to  his  garden,  vegetables,  flowers,  shrubbery  and 
seeds.  Appellants  filed  the  general  issue,  and  a  trial  was  had 
before  a  jury,  who  rendered  a  verdict  against  appellants  for 
$150.  A  motion  for  a  new  trial  was  entered,  but  it  was  over- 
ruled by  the  court,  and  judgment  rendered  on  the  verdict. 

It  appears,  from  the  evidence  in  the  record,  that  appellee 
had  leased  the  lots  which  he  was  cultivating  as  a  seed  garden, 
at  a  rent  of  $100  a  year.  It  appears  that,  prior  to  the  con- 
struction of  this  city  railway,  this  ground  was  not  overflowed, 
but  there  was  a  free  passage  for  the  water,  and  that  the  railway 
created  an  obstruction  to  its  passage  and  flowed  it  back  on  this 
ground. 

The  law  incorporating  this  compan}^  was  adopted  at  the 
January  session  of  the  legislature  in  1867.  The  6th  section 
of  the  act  of  incorporation  declares  that  the  company  is  autho- 
rized to  lay  down  and  maintain  its  railway  in,  upon,  over  and 
along  any  street  or  streets  in  the  city  of  Alton  and  the  town 
of  Upper  Alton,  subject  to  such  restrictions  as  may  be  imposed 
by  the  common  council  of  the  city  and  by  the  trustees  of  the 
town  of  Upper  Alton.  An  ordinance  was  adopted  authorizing 
appellants  to  lay  a  single  track,  with  necessary  turnouts,  etc., 
on  the  street  in  question.  It  provides  for  the  manner  in  which 
the  track  shall  be  laid,  and  the  culverts  constructed  ;  the  man- 
ner in  which  the  cars  shall  be  propelled,  the  rate  of  speed,  and 
declares  that  the  railway  company  shall  be  liable  for  damages 


212  Alton  H.  K.  &  C.  Co.  v.  Deitz.  [Jan.  T., 

Opinion  of  the  Court. 

to  property  or  person,  in  operating  their  road ;  and  the  city 
reserved  the  right  to  prescribe,  regulate  and  alter  the  grade 
of  the  streets  of  the  city  without  incurring  liability  to  the 
company  for  damages. 

It  also  appears,  that  the  track  of  the  company  was  laid  under 
the  direction  of  the  city  engineer,  who  gave  his  personal  atten- 
tion to  the  matter,  and  this  culvert  was  constructed  according 
to  his  directions ;  that  the  culvert  was  not  sufficient  to  dis- 
charge the  water,  as  it  was  constructed. 

Appellants  insist  that,  as  they  constructed  their  railway  track 
under  the  ordinances  and  under  the  control  of  the  city  engi- 
neer, they  cannot  be  held  liable  for  this  injury.  It  will  be 
conceded  that  there  was  no  law  requiring  them  to  construct 
their  track.  That  was  a  matter  of  choice,  and  purely  a  volun- 
tary act  on  their  part.  There  was  no  compulsion,  but  purely 
a  matter  of  profit  and  gain  on  the  part  of  the  company.  They 
accepted  the  charter,  with  its  conditions,  and  it  was  for  them 
to  determine,  before  it  was  accepted,  whether,  when  they  com- 
plied with  the  terms  and  conditions  imposed,  it  would  be 
profitable.  Where  an  incorporated  company  of  this  character 
accept  their  charter  and  construct  a  railway,  it  is  an  implied 
condition  that  they  will  not  injure  others  by  its  construction 
or  maintenance.  If  they  receive,  exercise  and  enjoy  special 
rights  and  privileges  over  those  enjoyed  by  the  community  at 
large,  it  must  be  implied  that  they  will  respond  in  damages  to 
all  persons  injured  by  the  construction  or  maintenance  of 
their  track.  And  the  valuable  franchises  they  receive  are  cer- 
tainly sufficient  compensation  to  them  for  the  liability  thus 
incurred, — but  if  they  were  not,  it  is  a  rule  that  all  persons  must 
so  use  their  own  as  not  to  injure  others. 

When  the  city  prescribed  the  limitations  under  which  the 
company  could  lay  their  track,  it  was  for  them  to  determine 
whether  they  would  proceed  or  abandon  the  enterprise  ;  it  was 
for  them  to  say  whether  it  would  be  to  their  present  or  future 
advantage  to  accept  the  terms,  with  the  liability  to  damages  to 
others  growing  out  of  the  terms  imposed  by  the  city,  and 
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proceed  with  the  work.  When  they  adopted  the  conditions 
imposed  by  the  city,  and  the  plans  prescribed  by  its  engineer, 
appellants  made  them  their  own.  They  were  free  to  accept 
or  reject  them,  and  having  accepted  them,  they  are  responsible 
for  the  damages  resulting  to  others  by  the  construction  of  the 
road,  to  the  same  extent,  and  precisely  as  though  the  plan  had 
been  suggested  and  carried  out  by  an  engineer  of  their  own. 

Whether  the  city,  or  its  engineer,  is  liable  over  to  appellants 
is  a  question  not  presented  by  this  record,  and  we,  therefore, 
refrain  from  discussing  it. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Edward  E.  Lawrence, 

v. 

The  Board  of  Supervisors  of  Clark  County. 

1  Mandamus — when  awarded.  Where  the  ordinary  proceedings  at  law  afford 
a  remedy,  the  writ  of  mandamus  is  never  awarded. 

2.  The  holder  of  a  county  order,  drawn  upon  the  general  revenue  fund  of  the 
county,  may  have  a  judgment  against  the  county  in  the  ordinary  mode  of  legal 
proceeding,  but  he  cannot  have  his  remedy  by  mandamus,  to  compel  the  board 
of  supervisors  to  levy  a  tax  for  its  payment. 

Appeal  from  the  Circuit  Court  of  Clark  county  ;  the  Hon. 
H.  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  JScholfield,  for  the  appellants. 
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Mr.  O.  B.  Ficklin,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  appeal  from  the  Circuit  Court  of  Clark  county, 
to  reverse  a  judgment  quashing  an  alternative  writ  of  manda- 
mus issued  by  that  court,  on  the  relation  of  Edward  E.  Law- 
rence, against  the  Board  of  Supervisors  of  that  county.  The 
object  of  the  writ  was  to  compel  the  board  to  levy  a  tax  to  pay 
a  certain  county  order  held  by  the  relator,  and  issued  to  him 
for  military  services  in  the  late  rebellion. 

We  do  not  deem  it  necessary  to  discuss  the  various  ques- 
tions raised  by  counsel  on  this  appeal,  as  the  consideration  of 
a  single  point  will  dispose  of  the  whole  case. 

The  order  issued  by  the  Board  of  Supervisors,  on  which  this 
proceeding  is  based,  is  as  follows : 

"VOLUNTEER    BOUNTY    ORDER.  No  40. 

"  State  of  Illinois,  Clark  county. 
"Board  of  Supervisors,  January  Special  Term,  1865. 
"Treasurer  of  said  county,  pay  to  Edward  E.  Lawrence  or 
beaier,  the  sum  of  four  hundred  dollars,  for  services  rendered 
the  United  States  as  a  soldier,  out  of  moneys  in  the  treasury 
not  otherwise  appropriated. 

"  A.  B.  Briscoe,  County  Clerk. 
"$400. 

"  Countersigned  by 

"  ¥m.  H.  Coons,  Treasurer." 

This  order  is  not  drawn  upon  the  "  Bounty  tax  fund  "  created 
by  the  act  of  the  general  assembly  of  February  7,  1865,  but 
upon  the  general  revenue  fund,  and  must  be  treated  in  the 
same  way  as  such  special  orders  have  always  been  treated.  It 
has  no  preference  over  any  other  county  order  drawn  upon 
that  fund.  It  has  never  been  understood,  and  it  never  should 
be,  that  the  holder  of  such  an  order  had  the  right,  on  refusal 
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of  payment,  to  apply  for  a  mandamus  to  compel  payment. 
Holders  of  such  paper  have  no  claims  to  this  extraordinary 
proceeding  to  enforce  its  payment.  On  its  face,  it  is  no  more 
than  an  acknowledgment  that  the  sum  specified  in  it  is  due  by 
the  county  to  the  holder,  and  to  be  paid  out  of  its  ordinary 
county  revenue,  and  it  is  accepted  as  such.  Unfortunate, 
indeed,  would  be  the  condition  of  counties,  if  every  holder  of 
its  orders,  no  matter  how  small  the  sum  might  be,  could  call  for 
this  high  prerogative  writ  to  compel  payment  of  them.  There 
would  be  no  end  to  applications  for  them,  could  this  be  sanc- 
tioned. 

As  a  holder  of  this  order,  drawn  on  the  general  fund,  the 
relator  is  in  no  different  or  better  position  than  those 
countless  multitudes  are,  in  every  county,  having  such 
paper.  If  not  paid  when  a  demand  is  made  at  the  treasury, 
a  judgment  can  be  had  against  the  county.  The  remedy  is 
complete  at  law  to  that  extent,  and  where  the  ordinary  pro- 
ceedings at  law  afford  a  remedy,  this  writ  is  never  awarded. 
Certainly,  this  is  not  a  case  to  justify  it. 

The  judgment  quashing  the  writ  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Rufus  C.  Lawrence, 

v. 

The  Board  of  Supervisors  of  Clark  County. 

This  was  an  application  for  a  peremptory  writ  of  mandamus, 
upon  the  same  state  of  facts  upon  which  the  alternative  writ 
was  sought  to  be  sustained  in  the  preceding  case. 
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Mr.  John  Scholfield,  for  the  relator. 

Mr.  O.  B.  Ficklin,  for  the  respondents. 

Mr.  Chief  Justice  Breese  :  This  case  differs  in  no  respect 
from  the  last  preceding  case,  save  in  this : 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  to  award  a  peremptory  writ  of  mandamus, 
the  alternative  writ  being  waived,  and  the  relator  in  this  case 
is  Rufus  0.  Lawrence. 

The  facts  are  identical,  and  the  judgment  must  be,  a  denial 
of  the  writ,  for  the  reasons  given  in  the  former  case. 

.Mandamus  refused. 


William  Perkins 

v. 
Barbary  Hadsell. 


1.  Contracts — mutuality — consideration — giving  one  an  option  to  purchase  land. 
If  the  owner  of  lands  gives  to  another  the  option  to  select  and  purchase  a  portion 
of  them,  at  a  stipulated  price,  certain  conditions  being  imposed  upon  the  party 
to  whom  the  option  is  given,  as  that  he  shall  make  the  selection  within  a  given 
time,  pay  the  taxes,  improve  the  portion  selected,  and  pay  the  purchase  money, 
upon  the  performance  of  which  the  owner  agrees  to  convey,  while  the  owner  may, 
no  doubt,  at  any  time  before  his  proposition  is  accepted,  by  the  other  party 
selecting,  entering  upon  and  commencing  to  improve  the  land,  withdraw  his 
offer,  yet,  after  the  other  party  has  accepted  the  proposition  by  doing  all  that  he 
was  required  to  do  by  its  terms,  it  is  then  too  late  for  the  owner  to  recede,  and 
he  may  be  compelled,  on  a  bill  for  specific  performance,  to  convey  the  land. 

2.  In  such  case,  the  mutuality  and  the  consideration  for  the  agreement  to 
convey,  consist  in  the  party  to  whom  the  offer  was  made,  having  actually  done, 
upon  the  promise  of  the  owner,  what  he  required  to  have  done,  and  it  is  imma- 
terial that  it  was  done  without  having  entered  into  a  previous  undertaking  to 
do  it. 
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3.  Assignment — ivhat  contracts  are  assignable,  in  equity.  An  instrument  which 
gives  to  a  person  an  option  to  buy  land,  upon  his  performance  of  certain  conditions, 
which  he  may  or  may  not  perform,  as  he  may  elect,  may  not  be  assignable  by 
such  person  before  he  has  acquired  any  right  of  property  under  it  by  performing 
the  conditions,  but  it  is  assignable,  in  equity,  after  that  time. 

4.  Statute  of  frauds — by  whom  the  writing  must  be  signed.  It  is  sufficient, 
under  the  statute  of  frauds,  if  a  writing  is  signed  by  the  party  sought  to  be 
charged. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  W.  W.  Perkins,  for  the  plaintiff  in  error. 

Mr.  Lyman  Laoey,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1860,  plaintiff  in  error  gave  the  following  instrument  to 
Kobert  M.  Stout : 

"These  presents  witness  between  William  Perkins,  of  Cin- 
cinnati, O.,  and  Robert  M.  Stout  of  Clarksburg,  Indiana,  that 
the  said  Perkins  now  extends  to  the  said  Stout  the  privilege 
of  selecting  from  his  lands  in  Mason  county,  Illinois,  of  the 
following  nos  :  An  80  acre  lot  for  a  home  for  himself  and 
family,  W.  *  of  S.  W.  J,  24 ;  W.  £,  N.  W.  i,  25 ;  N.  E.  J  of 
26 ;  S.  E.  i,  15  ;  T.  1,  K  P.,  6  W. 

"  Should  he,  the  said  Stout,  take  either  one  of  the  80's  first 
described,  he  is  to  pay  to  the  said  Perkins  seven  hundred  and 
twenty  dollars  for  the  same  within  the  period  of  ten  years, 
with  6  per  cent,  interest.  Should  he  prefer  taking  his  eighty 
out  of  one  of  the  quarters  last  described,  he  is  to  have  the 
same  for  six  hundred  and  eighty-live  dollars,  with  10  per  cent, 
interest  till    paid,   he  paying  the   annual  tax  on  the  eighty 
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selected,  with  the  privilege  of  taking  none,  no  eighty,  when 
this  article  is  to  be  of  no  force,;  but  if  the  said  Stout  make  his 
selection  as  aforesaid,  within  six  months,  and  go  on  to  improve 
the  same  and  pay  for  it  according  to  this  article,  then  said 
Perkins  is  to  make  out  and  deliver  to  him  a  good  deed  for  the 
eighty  selected.     This  7th  day  of  September,  1860. 

«WM.  PERKINS. 
"  It  is  understood  that  Mr.  Stout  is  to  be  charged  no  rent, 
should  he  leave  the  80  after  tilling  it  for  a  time. 

"  W.  PERKINS, 
"ROB'TM.  STOUT." 

The  present  bill  was  filed  against  Perkins  by  Barbary 
Hadsell,  as  assignee  of  Stout,  for  a  specific  performance,  and 
as  no  answer  was  filed,  the  only  question  is,  whether  the  bill 
shows  upon  its  face  a  case  justifying  the  decree  for  a  convey- 
ance. The  bill  alleges  that  Stout,  on  the  1st  of  March,  1860, 
with  the  consent  of  Perkins,  made  his  selection  of  an  eighty 
acre  tract  at  $720,  which  was  then  its  full  value  ;  that  he  broke 
the  land  and  made  valuable  improvements  thereon ;  that  in 
September,  1861,  for  a  valuable  consideration,  he  assigned  the 
contract  to  one  Case,  who  afterwards  assigned  to  defendant  in 
error,  and  that  she  has  since  been  in  possession,  made  valuable 
improvements,  and  put  said  land  in  a  high  state  of  cultivation. 
The  bill  further  avers,  that  Stout,  Case,  and  defendant  in  error 
have  paid  all  the  taxes  on  said  land,  and  that  defendant  in 
error  on  the  29th  of  June,  1867,  tendered  to  plaintiff  in  error 
the  full  amount  due  on  said  land,  to  wit:  $1,016.  A  default 
was  taken  against  the  plaintiff  in  error,  and  the  court,  on  the 
allegations  of  the  bill,  rendered  a  decree  for  a  conveyance. 

It  is  insisted,  by  the  plaintiff  in  error,  that  the  instrument 
above  set  forth,  is  not  binding  on  him,  for  want  of  mutuality, 
or,  in  other  words,  that  there  is  no  consideration.  There  is  no 
doubt  but  that  Perkins,  at  any  time  before  Stout  accepted 
his  proposition  by  selecting,  entering  upon  and  commencing 
to  improve  the  land,  might  have  withdrawn  his  offer.     Up  to 
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that  time  there  was  indeed  no  consideration.  But  this  he  did 
not  do.  He  allowed  his  offer  to  remain  open  until  Stout  had 
accepted  it  by  doing  all  that  he  was  required  to  do  by  its 
terms.  It  was  then  too  late  for  Perkins  to  recede.  He 
insists,  however,  that  Stout,  even  by  entering  on  the  land, 
incurred  no  obligation  which  he,  Perkins,  could  enforce. 
This  may  be  the  true  construction  of  the  instrument,  but  the 
answer  is,  that  Stout  and  his  assignees  did  not  choose  to  avail 
themselves  of  this  privilege,  but  performed  all  that  was 
required  of  them  by  the  terms  of  the  instrument  in  order  to 
entitle  them  to  the  land.  After  they  have  performed  all  the 
conditions,  by  making  valuable  improvements,  paying  the 
taxes,  and  tendering  the  price  of  the  land  within  the  appointed 
time,  it  would  surely  be  inequitable  to  permit  the  plaintiff  in 
error  to  refuse  compliance  with  his  promise,  on  the  ground 
that  they  were  not  bound  by  contract  to  do  these  things. 
They  may  not  have  been  bound  to  do  them,  but  they,  never- 
theless, have  done  them,  induced  thereto  by  the  unrevoked 
promise  of  the  plaintiff  in  error.  If  the  owner  of  a  piece  of 
land  executes  a  written  instrument  by  which  he  promises  to 
convey  the  land  to  another,  if  the  latter  will  erect  a  house 
worth  five  thousand  dollars  upon  it  within  one  year,  and  pay 
to  the  owner  a  certain  price  for  the  land  within  two  years,  and 
such  person  erects  the  house  within  the  appointed  time,  with- 
out dissent  by  the  owner,  and  then  tenders  the  stipulated  price 
and  demands  a  deed,  a  court  of  chancery  could  not  hesitate  to 
decree  a  conveyance,  on  the  ground  of  want  of  mutuality  or 
of  consideration.  The  mutuality  and  the  consideration  consist 
in  having  actually  done,  upon  the  promise  of  the  other  party, 
what  he  required  to  have  done,  and  it  is  immaterial  that  it  was 
done  without  having  entered  into  a  previous  undertaking  to 
do  it.  The  case  supposed  is  not  distinguishable,  in  principle, 
from  the  one  before  us.  The  improvement  of  the  land  and 
the  paying  the  taxes  were  not  only  an  injury  to  Stout,  if  he 
acquired  no  legal  rights  thereby,  but  they  were  a  benefit  to 
Perkins,  since  he  would  either  get  the  benefit  of  the  improve- 
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ments  and  payment  of  taxes,  or  secure  the  payment  for  his 
land  at  a  price  which  the  bill  alleges  to  have  been  its  full  value, 
with  ten  per  cent,  interest  on  the  purchase  money.  The  offer 
may  have  been  a  very  favorable  one  to  Stout,  and  very  proba- 
bly was  dictated  by  motives  of  friendship  as  stated  by 
plaintiff  in  error,  but  that  does  not  affect  the  legal  rights  of 
Stout  or  of  his  assignee. 

The  case  of  Lowenson  v.  Butler,  1  Sch.  and  Lef.  15,  cited 
byplaintiff  in  error,  has  often  been  overruled,  as  in  the  cases 
cited  in  2  Pars,  on  Con.  290,  and  it  was  held  by  this  court,  in 
Farwell  v.  Lowtker,  18  111.  255,  &n&Esmay  v.  Gorton,  ib.  4S3, 
that  it  was  sufficient  under  the  statute  of  frauds,  if  the  writing 
is  signed  by  the  party  to  be  charged.  It  is  true  there  must 
be  an  acceptance,  and  in  this  case  it  was  manifested  by  the 
performance  of  all  the  conditions  annexed  to  the  promise. 

The  plaintiff  in  error  also  cites  Boucher  v.  Van  Bush'rk,  2 
A.  K.  Marsh.  345.  That  case  was  in  some  respects  like  the 
present,  so  far  as  concerns  the  provisions  of  the  written  instru- 
ment executed  by  Yan  Buskirk,  but  the  court,  after  stating 
that  the  instrument  itself  created  no  obligation  on  the  part  of 
Boucher  to  buy  the  land,  add,  that  reliance  was  placed  upon 
his  improvements,  but  that  there  was  no  evidence  in  the  cause 
showing  that  any  had  been  made.  It  seems  to  be  implied,  in 
what  the  court  say,  that  if  Boucher  had  made  improvements 
which  were  not  compensated  by  the  use  of  the  land,  he  would 
have  been  entitled  to  a  conveyance.  There  is  also  one  impor- 
tant difference  between  that  case  and  the  present,  in  regard  to 
the  instrument.  There,  Yan  Buskirk  had  given  a  lease  for 
five  years,  and  had  given  permission  to  Boucher,  the  lessee,  to 
build  a  house.  But  Boucher  was  not  bound  by  the  lease, 
either  to  pay  rent  or  taxes,  or  even  to  build  the  house.  He 
simply  had  permission  to  build.  In  this  case  Stout,  by  the 
agreement,  was  to  pay  the  taxes  and  improve  the  land,  in 
case  he  accepted  Perkins'  proposition.  In  that  case  the  instru- 
ment was,  in  form,  a  lease,  for  which  it  did  not  appear  that  any 
consideration  had  been  paid,  even  by  making  improvements. 
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In  this  case,  the  instrument  was  designed  as  a  contract 
of  sale,  and  improvements  were  made  and  taxes  paid.  But 
where  a  lease  is  made,  rendering  rent,  with  a  clause  binding 
the  lessor  to  convey  in  fee  at  any  time  during  the  lease,  for  a 
certain  sum,  we  presume  no  court  would  hesitate  to  enforce 
such  a  covenant,  if  the  lessee  had  duly  paid  the  rent  and 
tendered  the  purchase  money.  Such  clauses  in  leases  of  town 
property,  made  with  a  view  to  building  on  the  demised 
premises,  are  not  uncommon,  and  the  payment  of  rent  is  a 
sufficient  consideration  to  support  the  covenant.  If  the  case 
last  cited  is  to  be  considered  as  denying  this  doctrine,  we 
could  not  assent  to  it.* 

The  other  case,  Giger  v.  Green,  4  Gill,  472,  cited  by  plain- 
tiffin  error,  we  do  not  consider  applicable.  One  person  had 
granted  to  another  the  right  of  digging  ore  on  his  land  at 
twenty -five  cents  per  ton,  the  license  not  running  for  any  par- 
ticular time,  and  the  case  simply  holds  the  privilege  was 
revocable  at  pleasure. 

It  is  also  urged  by  plaintiff  in  error,  that  even  if  Stout 
could  enforce  this  contract,  still,  it  was  not  assignable.  On 
that  point  it  is  only  necessary  to  say,  that  the  instrument 
contains  nothing  that  can  be  construed  as  forbidding  an 
assignment,  and  if  Stout  acquired  under  it  any  right  of  prop- 
erty, then  there  is  no  reason  why  equity  should  not  equally 
protect  his  assignee.  The  instrument  may  not  have  been 
assignable  before  Stout  acquired  a  right  of  property  under  it 
by  the  expenditure  of  money  in  improvements,  but  it  was 
assignable  in  equity  after  that  time. 

Decree  affirmed. 

*  See  Haven  &  White  v.  Wakefield,  39  111.  518. 
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Thomas  J.  Simpson 

v. 

William  Wrenn. 

1.  Replevin — action  of — by  whom  may  be  maintained.  A  bailee  of  property 
may  recover  it  of  his  bailor,  if  he  can  show  that  he  is  legally  entitled  to  the  pos- 
session and  use  under  a  valid  agreement,  although  the  latter  may  be  the  owner. 
And  this  action  may  be  maintained  by  the  owner,  against  any  person  wrongfully 
in  the  possession,  as  in  such  case,  the  right  of  property  carries  with  it  the  right 
of  possession  ;  and  any  person  having  a  special  property  in  the  chattel  in  ques- 
tion, entitling  him  to  its  possession,  may  recover  it  in  this  form  of  action, 
against  any  person,  even  the  owner. 

2.  Same — in  this  action — a  bailee  cannot  set  np  title  in  himself  as  against  the 
bailor.  W  borrowed  a  gun  from  S,  and  afterwards  refused  to  deliver  up  the  pos- 
session upon  demand  made  by  S,  whereupon  the  latter  brought  replevin :  Held, 
that  W  could  not  be  permitted,  in  this  action,  to  set  up  title  in  himself — that  before 
he  could  raise  that  question  he  must  restore  possession  to  S. 

3.  A  person  claiming  to  be  the  owner  of  a  chattel,  cannot  be  permitted  to 
obtain  possession  by  practicing  such  a  fraud,  and  exonerate  himself  from  return- 
ing it,  by  setting  up  title  in  himself. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  D.  Blinn,  for  the  appellant. 

Messrs.  Hoblit  &  Foley,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  appellant  before 
a  justice  of  the  peace  of  Logan  county,  against  appellee,  to 
recover  a  double-barreled  shot-gun.  A  trial  was  had,  resulting 
in  favor  of  appellee,  and  the  case  was  removed  to  the  Circuit 
Court  of  Logan  county  by  appeal.     The  case  was  again  tried 
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by  the  court  and  a  jury,  resulting  as  it  had  before  the  justice 
of  the  peace.  A  motion  for  a  new  trial  was  entered,  but  over- 
ruled by  the  court,  and  a  judgment  rendered  on  the  verdict; 
to  reverse  which  this  appeal  is  prosecuted. 

It  appears  from  the  evidence  in  the  record,  that  appellant 
was  a  lieutenant  in  company  B  of  the  Second  Illinois  Cavalry  ; 
that  when  encamped  near  Baton  Rouge,  in  Louisiana,  he  was 
ordered,  with  a  portion  of  the  men,  to  attack  a  squad  of  the 
enemy  ;  that  in  doing  so,  his  men  captured  a  lot  of  arms,  and 
that  when  they  came  to  be  turned  over  to  the  provost  marshal, 
that  officer  gave  the  gun  in  controversy  to  appellant.  Appel- 
lee claims  that  he  had  purchased  the  gun  of  another  member 
of  the  company,  who  was  on  the  expedition,  before  it  was 
taken  to  the  provost  marshal. 

Appellant  swears  that  he  brought  the  gun  home  and  had  it 
stocked,  and  that  appellee  requested  the  loan  of  the  gun,  when 
appellant  gave  him  an  order  on  Fossett,  who  had  it  in  his  pos- 
session, and  that  appellee  thus  obtained  possession  of  the  gun, 
and  refused  to  return  it  to  him  when  demanded. 

Appellee  swears  that  he  did  not  borrow  the  gun,  but  that 
appellant  gave  it  to  him  on  his  claiming  to  own  it.  He  also 
introduced  evidence  tending  to  prove  that  he  purchased  the 
gun  before  it  was  taken  to  the  office  of  the  provost  marshal. 

Appellant  asked,  but  the  court  refused  to  give,  these 
instructions : 

"  The  court  instructs  the  jury,  on  behalf  of  the  plaintiff, 
that  if  they  believe  from  the  evidence  that  the  defendant 
(Wrenn)  borrowed  the  gun  in  controversy  from  the  plaintiff 
(Simpson),  and  afterwards  refused  to  deliver  up  possession  of 
the  gun  upon  demand  being  made  by  the  plaintiff,  then  the 
right  to  the  possession  is  in  the  plaintiff,  and  the  jury  will  so 
find." 

"  The  court  further  instructs  the  jury,  that  if  they  believe 
from  the  evidence  that  the  defendant  (Wrenn)  borrowed  the 
gun  in  controversy  from  the  plaintiff  (Simpson),  the  defendant 
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then  became  the  bailee  of  the  plaintiff,  and  cannot  set  up  title 
to  the  gun  in  himself  in  this  action,  and  if  the  jury  further 
find  that  the  defendant  refused  to  deliver  up  possession  of  the 
gun  after  demand  being  made  by  Simpson,  then  they  will  find 
for  the  plaintiff." 

The  whole  contest  in  this  case  turns  upon  the  refusal  to  give 
these  instructions,  and  in  giving  the  reverse  of  the  proposi- 
tions they  contain.  It  is  urged  that  a  bailee  cannot  set  up 
property  in  himself  to  defeat  a  recovery  in  replevin  by  his 
bailor.  The  proposition  is  undeniably  true,  that  a  bailee  of 
property  may  recover  it  of  his  bailor,  if  he  can  show  that  he 
is  lawfully  entitled  to  the  possession  and  use  under  a  valid 
agreement,  although  the  latter  may  be  the  owner.  The  action 
of  replevin  may  be  maintained  by  the  owner  against  any  per- 
son wrongfully  in  possession,  as  in  such  case,  the  right  of 
property  carries  with  it  the  right  of  possession.  But,  on  the 
contrary,  a  person  having  a  special  property  in  the  chattel  in 
controversy,  entitling  him  to  the  possession,  may  recover  it  in 
this  form  of  action  against  any  one,  even  the  owner.  The 
statute  has  provided  for  both  classes  of  cases. 

In  this  case,  it  is  contended  that  appellee  obtained  posses- 
sion of  the  gun  by  borrowing  it,  with  a  promise  for  its  return, 
and  thereby  admitted  either  that  appellant  was  the  owner,  or 
was  at  least  entitled,  as  against  himself,  to  the  possession  ; 
that  if  he  borrowed  the  property,  he  is  estopped  from  setting 
up  title  against  his  bailor  while  that  relation  exists  between 
them  ;  that  he  must  first  restore  possession  before  he  can  raise 
the  question  of  ownership  in  himself. 

It  is  said  by  Story,  in  his  work  on  Bailments,  sec.  266  : 
"  Even  if  the  lender  is  not  the  owner  of  the  thing,  the  bor- 
rower must  ordinarily  restore  it  to  him,  and  has  no  right  to 
set  up  the  title  of  a  mere  stranger  against  him,  for  the  lender 
has,  by  his  contract  a  right  to  be  reinstated  in  his  possession." 
He,  however,  lays  down  the  rule,  that  he  will  be  discharged 
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from  liability  to  restore,  if  tlie  property  is  taken  from  him  by 
legal  recovery  by  the  owner. 

If  a  borrower  cannot  set  up  title  in  another  to  exonerate 
himself  from  a  return  of  the  property  to  the  lender,  why 
should  he  be  permitted  to  set  up  property  in  himself,  to  excuse 
him  from  a  performance  of  his  agreement  to  restore  the  pro- 
perty ?  It  would  seem  that  in  both  cases  the  reason  is  the  same. 
A  person  claiming  to  own  property,  should  not  be  permitted 
to  get  possession  by  such  a  fraud,  and  then  refuse  to  restore  it 
because  he  claims  to  own  it.  This,  in  many  cases,  would  give 
him  an  undue  advantage,  as  it  would  impose  the  burden  of 
proving  ownership  on  the  lender,  by  a  preponderance  of  evi- 
dence, while,  had  it  remained  in  his  possession,  the  burden 
would  have  been  on  the  opposite  party.  "We  are,  therefore, 
of  the  opinion,  that  if  appellee  borrowed  the  gun,  he  should 
not  be  permitted  to  set  up  title  in  himself  until  he  has  restored 
it  to  appellant. 

In  Brusley  v.  Hamilton,  15  Pick.  40,  it  was  held,  that  where 
the  owner  of  property  gave  a  receipt  for  it  to  an  officer  who 
had  seized  it  under  process,  when  sued  for  it  by  the  officer, 
he  could  not  set  up  title  in  himself  until  he  first  restored  the 
property  to  the  officer. 

In  this  case,  the  evidence  as  to  the  loan  was  conflicting,  and 
it  should  have  been  fairly  left  to  the  jury  by  proper  instruc- 
tions. The  instructions  given  for  appellee  took  that  question 
from  the  jury,  while  those  asked  by  appellant  would  have  left 
it  for  their  determination.  These  instructions  asked  by  appel- 
lant should,  therefore,  have  been  given. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


15 — 50th  III. 
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George  W.  Knotts  et  al. 

v. 

Charles  H.  Preble. 


1.  Consideration — what  constitutes.  It  is  no  doubt  true,  that  a  promise  made 
to  settle  a  doubtful  right,  or  to  get  rid  of  a  probable  liability,  is  binding,  and 
made  upon  a  good  and  valuable  consideration,  and  it  is  no  defense  for  the  pro- 
missor  to  say  he  was  mistaken  in  regard  to  his  liability. 

2.  But  where  a  person's  building  takes  fire  by  accident,  and  the  fire  extends 
to  the  building  of  another,  and  it  is  destroyed,  there  is  no  legal  or  moral  obliga- 
tion on  the  part  of  the  former  to  make  good  the  loss  of  the  latter,  and  a  note 
given  by  the  owner  on  whose  premises  the  fire  originated,  to  the  other  party,  on 
the  false  representation  of  the-  latter  that  he  could  prove  the  maker  was  the 
cause  of  the  fire,  and  thereby  induced  him  to  believe  he  was  in  some  way  liable, 
is  without  consideration,  and  a  suit  thereon  by  the  payee  may  be  defeated  on 
that  ground. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tipton,  Benjamin  &  Kowell,  for  the  appellants. 

Messrs.  "Williams  &  Burr,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  McLean  Circuit 
Court,  by  George  W.  Knotts  and  Matthew  A.  Steers,  late 
partners,  against  Charles  H.  Preble,  on  a  promissory  note,  and 
verdict  and  judgment  for  the  defendant. 

The  defense  was,  no  consideration.  The  cause  was  tried  by 
a  jury,  and  much  testimony  heard. 

It  appears  that  Preble  had  an  insurance  on  a  stock  of  goods 
in  a  store  room  in  Lexington,  which  was  totally  destroyed  by 
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fire,  which   extended   to  the  store  of  the  plaintiffs,  who  lost 
several  thousand  dollars  by  the  accident. 

The  plaintiffs,  by  Knotts,  persuaded  the  defendant  that  he 
was  under  some  sort  of  obligation  to  bear  a  part  of  their  loss, 
6tating  that  the  fire  was  occasioned  by  a  defective  flue  in  the 
defendant's  building,  and  that  he  could  prove  it,  and  that  he 
could  prove  things  about  the  fire  that  defendant  little  thought 
of.  After  some  conversation  and  negotiation,  the  defendant 
gave  the  note  in  suit,  under  the  belief  that  plaintiffs  had  some 
kind  of  a  claim  on  him,  and  under  the  influence  of  representa- 
tions made  to  him  by  Knotts  that  he  could  prove  the  fire  took 
place  from  defendant's  stove  pipe,  and  that  he  had  been  noti- 
fied to  fix  the  pipe  and  flue,  and  that  he  had  paid  no  attention 
to  the  notice. 

Knotts,  in  his  examination,  stated  that  when  he  went  to  see 
Preble,  he  told  him  he  had  investigated  the  matter,  and  that 
he,  Preble,  was  the  cause  of  the  fire. 

It  was  under  these  circumstances  the  note  was  given,  and  as 
not  the  slightest  evidence  was  given  to  connect  Preble  with  the 
fire,  as  occasioned  by  him,  there  was  no  legal  or  moral  obliga- 
tion upon  him  to  make  good  any  of  the  losses  of  Knotts  & 
Steers.  The  note  was  evidently  given  on  the  supposition, 
awakened  by  the  artfulness  of  Knotts,  that  Preble  was 
liable.  Knotts  had  not  investigated  the  matter,  and  had  no 
ground  for  the  pretense. 

It  is  no  doubt  true,  that  a  promise  made  to  settle  a  doubtful 
right,  or  to  get  rid  of  a  probable  liability,  is  binding,  and  made 
upon  a  good  and  valuable  consideration,  and  it  is  no  defense 
for  the  promissor  to  say  he  was  mistaken  in  regard  to  his  lia- 
bility. But  this  is  not  such  a  case.  The  note  was  obtained 
solely  by  force  of  these  false  representations  made  by  Knotts 
that  he  could  prove  Preble  was  the  cause  of  the  fire.  Knotts 
failed  to  prove  any  such  thing.  The  facts  in  connection  with 
the  case  were  fairly  left  to  the  jury,  and  they  have  said,  there 
was  no  ground  whatever  on  which  to  base  the  plaintiffs'  claim. 
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This   destroys   the  idea  of  good  faith  on  plaintiffs'  part  in 
making  the  claim. 

As  to  the  instructions,  nine  were  asked  for  by  the  plaintiffs, 
the  first  three  of  which  were  given  and  the  others  refused.  The 
three  instructions  given  by  the  court  embraced  the  law  of  the 
case,  and  were  all  to  which  the  plaintiffs  were  entitled,  under 
the  evidence.  Those  refused,  are,  for  the  most  part,  but  mere 
repetitions  of  the  principles  contained  in  those  given,  and  given 
or  refused,  could  not  affect  the  case  one  way  or  the  other. 

No  objections  are  made  here  to  the  defendant's  instruc- 
tion. 

On  a  careful  review  of  the  testimony  and  arguments  sub- 
mitted, we  are  satisfied  there  was  no  consideration  for  the 
note,  and  that  the  jury  have  done  full  justice,  and  as  we  per- 
ceive no  error  in  the  record  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Kasberry  Seward 

v. 
Joseph  Cease  et  al. 

New  trial  at  law — when  granted  by  a  court  of  chancery.  A  bill  in  chancery, 
filed  to  obtain  a  new  trial  at  law,  alleged  that  the  judgment  at  law  was  recovered 
solely  upon  the  perjured  testimony  of  a  single  witness,  who  afterwards  volunta- 
rily made  an  affidavit  of  its  falsity,  stating  his  desire  to  retract  the  same,  and 
this  affidavit  was  made  an  exhibit  in  the  bill :  Held,  that  the  bill  presented  good 
ground  for  relief,  and  if,  on  the  hearing,  the  witness  adheres  to  the  statement 
in  his  affidavit,  and  it  does  not  appear  he  was  subjected  to  corrupt  influences,  a 
new  trial  should  be  granted. 

Appeal  from  the  Circuit  Court  of  Mason  counnty  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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Tliis  was  a  bill  in  chancery,  by  the  appellant,  against  appel- 
lees, brought  in  the  Mason  County  Circuit  Court,  at  its  October 
term,  1867,  to  set  aside  a  judgment  at  law  obtained  in  the 
same  court,  March,  1867.  The  bill  alleges  that  the  only 
evidence  which  the  appellees  were  able  to  bring  against  the 
appellant  in  the  suit  at  law,  was  the  testimony  of  one  Isaac  J. 
Hughes,  who  testified  that  he  heard  the  appellant  hire  two 
men  by  promising  them  $20  if  they  would  tear  up  the  brick 
machine  of  the  appellees.  This  took  place  Ma}7 14, 1865,  and 
on  the  following  night  he  saw  appellant  with  these  two  men 
go  and  take  two  wheels  off  the  brick  machine,  which  entirely 
destroyed  its  usefulness ;  and  although  this  testimony  was 
uncorroborated  by  a  single  witness  or  a  single  circumstance  ; 
although  Hughes  was  abundantly  impeached,  directly,  by 
numerous  witnesses  on  the  trial,  and  by  proof  of  many  con- 
tradictory statements  which  he  had  made  in  reference  to  the 
matter;  although  he  admitted  on  the  witness  stand  that  he 
would  lie  any  time  to  screen  a  friend,  and  although  the  appel- 
lant testified  positively  that  he  did  not  tear  up  the  machine, 
yet,  after  all  this  testimony,  the  jury  found  a  verdict  of  guilty 
against  the  appellant,  and  the  court  refused  him  a  new  trial. 

Before  the  trial,  the  two  Spellmans,  who  were  said  to  have 
participated  in  tearing  up  the  brick  machine,  left  this  State, 
and  the  appellant  never  could  hear  where  they  went,  or  get 
any  trace  of  them,  although  he  made  diligent  inquiry  for 
them. 

Soon  after  the  March  term  of  1867,  of  the  circuit  court,. 
Hughes,  having  left  Mason  county,  and  becoming  dissatisfied 
and  repentant  of  what  he  had  done,  confessed,  in  presence  of 
Boyer,  that  he  had  sworn  falsely  in  the  case,  and  wished  to 
retract  it.  This  he  embodies  in  an  affidavit  for  the  benefit  of 
appellant.  Afterwards,  having  removed  to  Benton  county, 
Iowa,  he  still  makes  another  affidavit,  more  complete  in  its 
terms  than  the  former,  in  which  he,  in  the  most  solemn  man- 
ner, retracts  his  testimony,  and  swears  that  on  a  new  trial  he 
would  retract  all  his  testimony  so  falsely  given.     These  two 
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affidavits  and  Boyer's  affidavit  are  referred  to  in  the  bill,  and 
made  exhibits. 

On  the  hearing,  the  bill,  on  motion  of  the  defendant,  was 
dismissed,  and  the  relief  prayed  for  refused. 

The  ruling  of  the  court  below,  upon  this  motion,  is  assigned 
as  error. 


Mr.  Lyman  Lacet,  for  the  appellant. 

"  It  is  not  enough  that  the  person  asking  aid  of  chancery, 
shows  that  the  verdict  in  the  trial  at  law  is  not  just,  but  he 
must  show  that  the  evidence  discovered,  when  connected  with 
the  facts  proven  on  the  trial  at  law,  entitles  him  to  a  verdict 
in  his  favor."     3  Graham  &  Waterman  on  New  Trials,  1537. 

"  When  newly  discovered  evidence  goes  merely  to  impeach 
a  witness  at  the  trial,  it  will  not  be  admissible  ;  but  not  so  if 
it  utterly  destroys  the  former  testimony."  lb.  1542 ;  Pegram 
v.  King,  2  Hawks,  N.  C,  p.  255  ;  again  on  p.  606,  and  cases 
there  cited. 

Mr.  J.  B.  Weight,  for  the  appellees. 

In  the  case  of  Finley,  trustee,  etc.  v.  Nancy  Tyler,  3  Monroe 
Kep.  409,  the  court  say : 

"  It  was  known  before  the  trial  that  Iiitt  would  be  a  wit- 
ness, and  something  of  the  nature  of  his  testimony,  and  the 
defendant  was  then  prepared  to  impeach  the  testimony,  and 
did  introduce  evidence  for  that  purpose,  while  the  opposite 
party  corroborated  it,  so  that  the  attention  of  the  parties  had 
been  particularly  directed  to  that  matter;  consequently,  every 
fact  and  point  which  the  bill  offers  to  prove,  was  completely 
established  at  the  trial  at  law,  and  evidence,  pro  and  con, 
actually  adduced  by  the  parties.  Put  the  best  face  upon  the 
case,  it  is  one  whose  success  might  be  hopeful,  and  worth  the 
experiment  if  allowed ;  and  such  experiments  ought  not  to  be 
allowed  by  the  chancellor" 
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A  conviction  for  perjury  is  necessary  to  authorize  the  inter- 
ference of  a  court  of  chancery  under  any  circumstances.  A 
mere  indictment  for  perjury  is  not  sufficient.  Pott  v.  Parker, 
2  Chitty's  Eep.  269  ;  see  also,  Tidd,  7th  ed.  914. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  is  very  seldom  that  a  court  of  chancery  will  interfere  to 
grant  a  new  trial  at  law,  though  its  jurisdiction  to  do  so  is 
undoubted.  In  this  case,  a  bill  was  filed  for  that  purpose,  and 
the  case  having  been  heard  on  a  motion  to  dismiss  the  bill, 
the  relief  prayed  was  refused.  We  are  of  opinion,  however, 
that  the  motion  should  have  been  overruled,  and  if,  after  the 
cause  is  at  issue  and  proofs  taken,  the  case  made  by  the  bill  is 
sustained,  a  new  trial  should  be  awarded.  For  the  present, 
we  must  take  the  allegations  of  the  bill  as  true,  and  they 
show,  not  merely  that  the  only  evidence  upon  which  the 
judgment  at  law  was  obtained  was  false,  but  that  the  witness 
who  gave  it  has  voluntarily  made  an  affidavit  of  its  falsity 
before  a  magistrate,  stating  his  desire  to  retract  the  same,  and 
this  affidavit  is  made  an  exhibit  with  the  bill.  This,  then,  is 
not  a  case  of  conflicting  evidence.  An  unrighteous  judgment 
has  been  obtained  upon  perjured  testimony,  and  the  perjury 
is  shown,  not  by  uncertain  admissions  of  the  perjurer,  but  by 
his  own  oath  voluntarily  made  for  the  purpose  of  repairing  his 
wrong.  A  stronger  case  could  hardly  arise.  The  motion 
to  dismiss  should  have  been  overruled,  and  the  defendant 
required  to  answer.  After  the  answer  is  filed  and  the  cause  is 
at  issue,  it  will  be  incumbent  on  the  complainant  to  take  the 
testimony  of  the  witness,  when  the  defendant  will  have  an 
opportunity  of  cross-examining,  and  if  the  witness  adheres  to 
the  statements  of  his  affidavit,  and  there  is  no  evidence  he  has 
been  subjected  to  corrupt  influences,  the  court  will  award  a 
new  trial. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  Board  of  Supervisors  of  Kane  County  et  ah 

v. 
Augustus  M.  Herrington  et  al. 


1.  Resulting  trust — what,  constitutes — minor  heirs.  Where  the  owner  of  a 
claim  to  government  land,  sold  a  portion  of  his  claim  to  another,  and  the  vendee 
in  consideration  thereof,  agreed  to  pay  to  the  government  the  money  necessary 
to  secure  the  remaining  interest  in  such  claim  to  his  vendor,  and  the  monevwas 
paid,  but  before  it  was  paid  the  vendor  died,  the  money  so  in  the  hands  of  the 
vendee,  was  held  in  trust  for  the  heirs  of  the  vendor,  and  when  applied  to  the 
purchase  of  the  remaining  interest  in  the  land,  the  equitable  interest  of  the 
heirs  in  the  money,  attached  to  the  land,  and  an  estate  in  trust,  in  favor  of 
the  minor  heirs  resulted  therefrom. 

2.  SAME—stahite  of  frauds.  Resulting  trusts  are  not  embraced  in  the  statute 
of  frauds,  but  only  express  trusts,  resting  in  parol,  or  other  verbal  agreements 
for  the  sale  of  lands,  are  within  the  purview  of  the  statute. 

3.  Estoppel — minor  heirs — notice  of  title.  Where  property,  in  which  minor 
heirs  have  an  equitable  interest,  is  being  improved  by  the  party  claiming  the 
legal  title,  they  are  not  bound  to  give  notice  of  their  rights,  and  would  not  be 
estopped  because  of  their  failure  to  do  so  ;  for,  as  minors,  they  are  not  capable 
of  estopping  themselves,  simply  by  failure  to  assert  title. 

4.  Same — acquiescence  in  the  acts  of  others.  If  persons  who  have  an  equitable 
claim  to  real  estate,  assent  to,  and  acquiesce,  in  acts  performed  in  relation  to 
such  estate,  by  one  holding  the  same  in  trust  for  the  equitable  claimants,  such 
acts  of  the  trustee  being  inconsistent  with  their  equitable  rights,  they,  by  such 
assent  and  acquiescence,  will  be  estopped  from  afterward  asserting  their  equita- 
ble claim. 

5.  Stale  claims — in  chancery.  The  time  in  which  equitable  claim  to 
realty  should  be  asserted,  is  controlled  by  the  analogies  of  the  law  ;  and,  if 
twenty  years  are  allowed  to  elapse,  after  the  statutory  disability  of  the  claimant 
ceases,  without  asserting  such  claim,  he  is  thereby  placed  without  the  pale  of 
chancery  relief. 

6.  Tenant — whether  estopped  from  questioning  his  landlord's  title.  As  a  general 
rule,  a  tenant  is  estopped  from  questioning  his  landlord's  title,  when  sued  for 
possession.  But,  when  upon  eviction  under  a  paramount  outstanding  title,  he 
has  attorned  to  the  true  owner,  he  is  not  estopped  from  setting  up  the  evic- 
tion, and  the  title  under  which  the  eviction  was  had,  as  against  the  claim  of  his 
lessor. 


1869.]  Kane  Co.  et  al.  v.  Hkbrxngtots' el  at.  233 

Syllabus.     Statement  of  the  case. 

7.  So,  also,  when  the  landlord  has  aliened  the  demised  premises,  and  sues  the 
tenant  in  ejectment,  the  tenant  may  defeat  the  recovery  by  setting  up  the  con- 
veyance. 

8.  But,  as  in  this  case,  where  a  party  holding  the  equitable  title  to  real  estate, 
takes  a  lease  from  the  party  holding  the  legal  title,  the  former  is  not  estopped 
from  asserting  his  equitable  title  as  against  his  lessor,  the  latter  being  left,  pre- 
cisely, and  in  every  particular,  in  the  same  position  he  was,  before  the  leasing, 
having  incurred  no  further,  other,  or  greater  liability  in  regard  to  the  premises 
in  controversy. 

9.  Arbitration — when  not  voidable.  The  regularity  of  the  proceedings  in  a 
submission  to  arbitration  cannot  be  questioned,  where  by  long  acquiescence,  it 
has  acquired  such  force,  that  the  parties  in  interest  would  be  held  to  its  terms. 

10.  So,  where  a  bill  in  chancery,  to  compel  a  conveyance  of  certain  premises, 
was  filed  Feb.  5,  1864,  the  defendants  cannot  set  up  any  irregularity  in  the  pro- 
ceedings in  a  submission  to  arbitration,  which  occurred  June  5,  1838,  to  defeat 
the  claimants'  title  to  any  portion  of  the  premises  in  controversy. 

11.  Disclaimer — by  part  of  the  heirs — rights  of  the  other  claimants.  In  a  suit 
in  chancery,  brought  by  heirs,  a  disclaimer  by  one  or  more  of  the  heirs,  to  any 
interest  in  the  premises  in  controversy,  does  not  vest  the  interest  so  disclaimed 
in  the  remaining  heirs. 

12.  Descent — of  land  purchased  after  the  death  of  one  of  the  heirs.  A  owned 
a  claim  to  government  land  and  sold  a  portion  of  his  claim  to  B,  in  consideration 
that  B  would  pay  the  government  a  sum  sufficient  to  secure  the  title  to  the 
remaining  portion  in  A.  Afterwards  A  died,  and  the  purchase  by  B  was  made 
and  perfected  after  his  death ;  Held,  that  B  held  the  money  in  trust  for  the  heirs 
of  A,  and  that  by  a  subsequent  payment  of  the  money  to  the  government,  the 
equitable  interest  of  the  heirs  in  the  money,  attached  to  the  land,  and  an  estate 
in  trust  was  thereby  created.  But  after  the  death  of  A,  and  before  the  money 
was  paid  by  B  to  perfect  the  title  in  the  heirs  of  A,  to  the  remaining  portion  of 
his  claim,  one  of  the  heirs  died  :  Held,  that  such  heir  having  died  before  the 
money  so  in  the  hands  of  B  passed  into  the  land  by  the  subsequent  purchase,  did 
not  have  an  estate  of  inheritance  in  such  purchase,  that  could  pass  by  descent 
to  his  heirs. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  Kane  County 
Circuit  Court.  The  cause  was  removed  by  a  change  of  venue 
to  the  Superior  Court  of  Chicago.  The  bill  was  filed  Febru- 
ary 5, 1S6J:,  and  upon  the  hearing  a  decree  for  the  complainants 
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was  entered.  The  defendants  below  bring  the  cause  to  this 
court.  The  further  facts  in  this  case  are  fully  stated  in  the 
opinion. 

Messrs.  Gookins  &  Roberts,  for  the  appellants. 

Messrs.  Miller,  Tan  Arman  &  Lewis,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  widow  and  heirs  of  James  Herrington,  deceased, 
filed  their  bill  in  the  Kane  Circuit  Court,  against  the  board  of 
supervisors  and  others,  as  officers  and  agents  of  the  county,  to 
enjoin  a  sale  and  compel  a  conveyance  of  lots  9  and  10,  in 
block  52,  in  the  town  of  Geneva.  It  appears  that  the  lots  had 
been  for  many  years  used  for  county  purposes,  and  on  which 
a  court  house,  jail  and  recorder's  office  had  been  erected.  The 
bill  alleges  that  the  county  holds  the  property  in  trust  for 
complainants,  and  seeks  to  have  the  trust  executed  by  a  con- 
veyance. 

The  bill  alleges  that  one  Haight,  in  the  year  1835,  settled 
on  the  quarter  of  land,  of  which  the  lots  in  controversy  are  a 
part,  and  that  the  land  was  then  unsurveyed ;  that  he  sold  his 
claim  to  Herrington,  the  ancestor  of  complainants,  who  went 
into  possession  and  resided  on  it  until  his  death,  which  occur- 
red in  1839.  After  his  death  his  widow  and  heirs  continued 
to  reside  on  a  portion  of  the  tract ;  in  June,  1836,  Herrington 
sold  an  undivided  three-fourths  of  his  claim,  excepting  two 
acres  on  which  his  house  stood,  to  one  Hamilton,  who  after- 
wards sold  different  portions  to  various  persons ;  in  June, 
1836,  the  commissioners  appointed  for  the  purpose,  located 
the  county  seat  on  this  claim  ;  that,  Herrington  and  Hamilton 
laid  out  the  village  of  Geneva  on  this  claim,  and  recorded  the 
plat;  proceedings  were  instituted  in  the  Kane  Circuit  Court 
for  the  purpose  of  obtaining  partition  among  the  several 
claimants  of  the  property ;  this  proceeding  was  commenced  at 
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the  May  term,  1840,  of  the  circuit  court,  and  Daniels,Hamilton 
and  Madden  were  plaintiffs,  and  Herrington  was  defendant. 
From  these  proceedings  it  appears  that  on  the  5th  of  June, 
1838,  these  parties  entered  into  an  arbitration  bond,  by  which 
King,  Hubbard  and  Dunham  were  chosen  to  arbitrate,  award, 
order,  appraise,  divide,  and  set  apart  and  determine  the  parts 
of  the  town  of  Geneva  to  which  the  parties,  and  those  claim- 
ing under  them,  were  entitled.  Herrington's  two  acres,  and 
certain  other  portions  of  the  property,  including  that  in  con- 
troversy, were  excluded  from  the  submission,  and  reserved 
to  Herrington. 

In  1840,  the  lands  in  that  section  of  the  State  having  been 
surveyed,  it  was  found  that  the  tract  upon  which  the  county 
seat  had  been  located,  was  the  south-east  quarter  of  section  3, 
township  39,  range  8.  This  land  was  purchased  by  the  county 
in  1841,  the  complainants  furnishing  their  share,  and  other 
persons  interested,  the  residue  of  the  purchase  money,  they 
holding  the  equitable,  and  the  county  the  legal  title  to  the 
quarter. 

The  answer  denies  that  complainants  had  a  pre-emption 
right ;  admits  Herrington's  death  and  the  heirship  of  complain- 
ants; insists  that  the  county  was  not  bound  by  the  arbitration 
proceedings,  as  they  were  void,  because  the  county,  nor  its 
grantor,  were  parties  to  it ;  because  the  government  then 
owned  the  land ;  admits  the  laying  out  of  the  town,  and  the 
purchase  by  the  county  in  1841,  but  denies  that  complainants 
then  claimed  any  interest  in  the  land,  or  furnished  any  portion 
of  the  purchase  money  ;  that  by  general  consent  of  the  citizens, 
who  furnished  the  purchase  money  to  enter  the  land,  there 
was  conceded  to  Mrs.  Herrington  the  interest  which  her 
husband  claimed  in  the  property  in  1838,  on  her  paying  the 
cost  and  expenses,  pursuant  to  which  understanding  the  county 
has,  from  time  to  time,  conveyed  to  her,  or  to  others  on  her 
request,  her  share,  all  of  which  had  been  done  prior  to  1854. 

That  in  1837-8  a  court  house  and  jail  were  erected,  on  41 
and  43,  where  they  continued  until  1843,  at  which  time,  owing 
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to  the  principal  settlement  of  the  town  being  along  Fox  river, 
and  the  desire  of  the  citizens  for  their  removal,  their  location 
was  changed.  Mrs.  Herrington  then  occupied  block  53,  when 
it  was  agreed  between  her  and  the  county,  that  in  lieu  of  any 
interest  she  had  in  the  lots  in  controversy,  she  should  take 
lots  1  and  2  in  block  51,  which  arrangement  was  carried  into 
effect,  and  the  county  proceeded  to  erect  the  court  house,  jail 
and  recorder's  office  on  the  lots  in  controversy  ;  that  these 
buildings  were  used  by  the  county  until  in  1858,  when  new 
county  buildings  were  erected  in  another  locality,  to  which 
the  countv  records  were  removed;  that  Augustus  M.  Herrino;- 
ton,  on  the  removal  of  the  county  records,  took  a  lease  of  the 
recorder's  office  for  three  years,  at  a  rent  of  $40  per  annum, 
conditioned,  that  should  the  property  be  sold,  he  would  ren- 
der possession ;  that  the  connty  owned  lots  1  and  2  in  block 
51,  in  fee,  and  they  so  remained  until  1853,  when  on  the 
written  request  of  Mrs.  Herrington,  they  were  conveyed  to 
complainant,  James  Herrington.  It  is  alleged  that  complain- 
ants knew  the  facts,  and  recognized  the  right  of  their  mother 
to  contract  and  dispose  of  the  property,  and  knew  of  the 
conveyances  made  on  her  orders,  and  to  which  they  never 
interposed  any  objection  ;  that  James  still  claims  lots  1  and  2  in 
block  51,  and  has  never  offered  to  reconvey  them.  The  answer 
relies  upon  an  estoppel  in  pais  by  the  various  acts  of  com- 
plainants, also  upon  possession  for  over  twenty  years,  and  the 
staleness  of  complainants'  claim. 

It  appears  that  Mrs.  Tuthill,  one  of  the  heirs,  and  her  hus- 
band, entered  a  disclaimer  of  any  claim  to  any  interest  in  the 
land,  and  the  bill  was  dismissed  as  to  them,  by  an  order  of  the 
court.  The  evidence  also  discloses  that  Herrington,  in  his 
life  time  sold  an  interest  in  some  water  power  situated  on  his 
claim,  to  one  Strode,  and  he,  by  a  written  contract  then  exe- 
cuted, agreed  to  advance  the  money  necessary  to  pay  the 
government  for  Herrington's  fourth  of  the  quarter.  Strode 
afterwards  sold  his  claim  to  Sterling,  who  obligated  himself 
to  pay  that  amount  for  the  entry  of  the  land,  and  he  testifies 
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that  he  did  pay  the  necessary  sum  to  Fletcher  for  the  purpose, 
and  the  latter  swears  that  he  used  it  in  entering  the  land. 
Thus  it  is  seen  that  the  money  used  for  the  purchase  of  the 
Herrington  interest  was  due  to  the  estate,  and  in  which  the 
heirs  had  an  equitable  interest,  and  it  was  applied  to  the  pur- 
chase of  a  claim  and  improvements  held  b}^  their  father  at  the 
time  of  his  death. 

And  as  the  money  to  which  the  heirs  were  equitably  entitled 
was  employed  in  purchasing  the  land  and  improvements  upon 
which  their  father  lived,  at  the  time  of  his  death,  the  equity 
in  the  money  attached  to  the  land,  and  as  their  money  paid 
for  the  land,  without  their  consent,  they  being  minors  and 
incapable  in  law  of  consenting,  the  law  implied  a  trust  which 
resulted  in  their  favor  when  the  land  was  purchased,  and  the 
county  became  their  trustee,  and  this  trust  was  fully  recognized 
by  the  county  in  reference  to  this  as  well  as  other  interests, 
when  Fletcher  was  appointed  as  the  agent  of  the  county  to 
make  deeds  of  conveyance  on  behalf  of  the  county,  so  as  to 
vest  in  these,  and  other  beneficiaries,  the  legal  title.  And  he 
supposing  that  Mrs.  Herrington  had  the  legal  right  to  control 
this  interest,  at  various  times  made  conveyances  to  different 
persons  on  her  request,  who  no  doubt  thus  acquired  title, 
unless  chargeable  with  notice  of  the  equitable  interest  of  the 
heirs. 

The  heirs,  then,  having  become  vested  with  this  interest  as 
a  resulting  trust,  the  statute  of  frauds  could  not  avail,  even 
had  it  been  relied  on  in  the  pleadings.  It  has  been  repeatedly 
held  that  such  trusts  are  not  embraced  within  the  statute,  but 
only  express  trusts  resting  in  parol,  and  other  verbal  agree- 
ments for  the  sale  of  lands,  are  within  the  purview  of  the 
statute.  It  then  follows  that  these  complainants  were,  in  equity, 
entitled  to  the  portion  of  the  lands  awarded  to  Herrington, 
and  the  lots  in  controversy  are  a  part  thereof,  unless  they 
have  done  some  act  which  has  divested  them  of  their  title,  or 
which  has  estopped  them  from  its  assertion. 
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Those  who  were  minors  could  not  be  estopped  by  reason 
of  their  failure  to  give  notice  to  the  agents  of  the  county 
that  they  claimed  interests  in  the  property  while  the  county 
buildings  were  being  erected.  In  law  they  were  not  capable 
of  estopping  themselves  simply  by  failing  to  assert  title. 
The  county  being  the  trustee,  is  presumed  through  its  agents 
to  have  known  the  character  of  the  title,  and  the  record  shows 
it  did  know,  as  the  order,  which  was  entered  of  record  by  the 
county  commissioners,  authorized  Fletcher  to  convey  lots  1  and 
2  in  block  52,  to  Mrs.  Herrington,  upon  her  filing  with  him  a 
sufficient  lease  of  all  her  interest,  or  such  as  the  heirs  of 
Herrington  might  have  to  lots  9  and  10  in  block  52,  and  the 
order  states  that  it  was  entered  at  the  request  of  Mrs.  Her- 
rington. By  this  order  the  county  authorities  admit  that 
the  heirs  had  an  interest  in  the  lots  in  controversy,  and 
requires  their  agent  to  extinguish  it  before  he  conveyed  lots 
1  and  2.  Thus  it  appears  the  county  authorities  acted  upon 
full  information  that  the  heirs  had  an  interest  in  these  lots, 
when  they  erected  these  buildings,  nor  have  they  shown  that 
a  release  of  that  interest  was  ever  acquired  from   the  heirs. 

It  is  urged  that  the  arbitration  was  inoperative,  as  Herring- 
ton had  died  before  it  was  published  and  became  a  matter  of 
record.  "We  do  not  conceive  that  it  was  material  that  it  should 
have  been  binding  on  the  parties  at  the  time,  as  by  long 
acquiescence  it  has  acquired  such  force  that  the  parties  in 
interest  would  be  held  to  its  terms,  and  such  would  be  the 
effect  of  a  parol  agreement  after  such  an  acquiescence.  More- 
over, none  of  the  parties  whose  interests  were  affected  by  it 
are  now  complaining  of  its  terms  or  provisions.  Nor  do  we 
see  that  the  county  has  any  right  to  question  the  validity  of 
the  arbitration,  as  they  had  previously  recognized  the  heirs 
and  their  mother  as  having  all  of  the  equitable  rights  that 
existed  to  these  lots. 

Nor,  as  urged  by  counsel  for  appellant,  can  the  claim  be 
regarded  as  stale.  Twenty  years  have  not  elapsed  since  all 
the  heirs  have  come  of  age,  and  unless  the  suit  would  have 
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been  barred  had  the  action  been  at  law,  it  cannot  be  held  to 
be  stale.  If,  however,  any  portion  of  the  heirs  were  of  age 
when  the  county  entered  into  possession,  and  twenty  years 
have  elapsed  before  this  suit  was  brought,  then  the  result 
would  be  otherwise,  as  to  such  heirs.  Where  the  statute  of 
limitations  would  bar  an  action  at  law,  and  the  matter  is 
litigated  in  chancery,  the  latter  tribunal,  following  the  analogies 
of  the  law  in  such  cases,  would  hold  the  claim  to  be  stale,  and 
refuse  the  relief  sought. 

We  think  that  the  evidence  in  this  record  proves  that  the 
county  gave,  or  agreed  to  give,  lots  1  and  2  in  exchange  for 
lots  9  and  10,  and  all  of  the  complainants  who  were  of  age  at 
that  time  and  assented  to  the  arrangement,  are  estopped  from 
claiming  any  interest  in  this  property.  And  those  who  have 
dealt  with  lots  1  and  2  as  their  own,  or  as  belonging  to  the 
heirs,  are  likewise  estopped.  It  then  follows  that  Mrs.  Her- 
rington,  by  directing  these  lots  to  be  conveyed  to  James,  and 
he  by  receiving  the  conveyance  and  appropriating  them  to 
his  own  use,  were  estopped  from  claiming  any  right  to  the 
lots  in  controversy. 

If  A.  M.  Herrington  was  of  age,  as  is  contended,  when  the 
lots  were  exchanged,  he  may  have  so  acted  as  to  be  estopped 
from  now  asserting  title.  We  have  seen  that  his  mother  acted 
with  the  property  as  though  she  held  the  equitable  title,  or  at 
least  as  though  she  was  the  agent  fully  empowered  by  the 
heirs  to  sell  and  dispose  of  the  property.  And  if  he  was  of 
age,  knowing  that  his  mother  was  so  acting,  we  may  presume 
those  acting  for  the  county  believed  she  had  the  right  to  con- 
trol the  equity,  and  that  by  the  exchange  the  county  were 
uniting  the  equity  with  the  fee,  which  it  held.  Having  reason 
to  believe  that  the  county  was  thus  acquiring  the  equity,  and 
he  knowing  that  his  mother  claimed  to  have  power  to  release 
and  dispose  of  the  equity  to  those  lots,  it  became  his  duty  to 
assert  his  claim  and  thus  give  notice  to  the  county  agents, 
that  they  might  have  avoided  the  large  outlay  incurred  in 
these  improvements.     If  not  under  disability,  he  should  then 
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have  given  the  notice,  and  failing  to  do  so,  it  would  be  inequita- 
ble to  permit  him  now  to  assert  his  title.  Had  the  county  taken 
possession  without  the  arrangement  made  with  Mrs.  Herring- 
ton,  it  would,  no  doubt,  have  been  otherwise. 

As  to  whether  A.  M.  Herrington  occupied  the  recorder's 
office  under  a  lease  from  the  county,  there  seems  to  be  a  con- 
flict of  testimony.  He  swears  positively  that  he  did  not  lease 
it  of  the  county,  and  his  brother  James  says  he  refused  to 
lease  it,  but  having  been  ordered  by  the  board  to  lease  it  to 
his  brother,  on  terms  named  in  the  order,  he  afterwards 
reported  that  he  had  leased  it  as  required.  On  the  other  hand, 
Yining  and  Brown,  members  of  a  committee  appointed  by  the 
board  of  supervisors  to  confer  with  him,  says,  that  he  offered 
to  pay  thirty  dollars  per  year  for  a  lease,  and  it  appears  that 
it  was  upOn  their  report  that  the  order  for  the  lease  was  made. 
But  conceding  that  he  did  take  the  lease,  it  does  not  follow 
he  would  be  estopped  to  assert  his  equitable  title.  As  a 
general  rule,  a  tenant  is  estopped  from  questioning  his  land- 
lord's title,  when  sued  for  possession  ;  but  to  this  rule  there  are 
some  exceptions — as  where  the  tenant  has  been  evicted  by  a 
paramount  outstanding  title,  and  has  attorned  to  the  true 
owner,  he  may,  when  sued  by  the  person  from  whom  he 
leased,  show  the  eviction  and  set  up  the  title  under  which  the 
eviction  was  had. 

In  such  a  case  the  eviction  under  a  paramount  title  termi- 
nates the  former  relations  existing  between  them.  So,  if  the 
landlord  aliene  the  demised  premises  and  sues  the  tenant  in 
ejectment,  the  tenant  may  defeat  a  recovery  by  showing  the 
conveyance. 

Again,  a  party  may  estop  himself  by  permitting  other  per- 
sons, with  his  knowledge  and  assent,  or  encouragement,  to 
purchase  property  which  he  owns,  and  thus  to  expend  their 
money,  without  notice.  In  such  a  case  it  is  held  to  be  a 
fraud,  that  estops  him  from  afterwards  asserting  title.  In 
taking  this  lease  there  was  nothing  done  which  induced  the 
county  to  expend  money  or  incur  liability,  but  the  county  was 
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left  in  every  particular  precisely  as  it  was  before.  Had  the 
county  erected  buildings  afterwards,  or  had  a  person  pur- 
chased of  the  county  on  the  supposition  this  lease  created  of 
ownership  in  the  county,  then  it  would  fall  within  the  cases 
referred  to  in  appellants'  brief. 

Mrs.  Tuthill  and  husband  having  disclaimed  any  title  to  the 
premises,  it  follows  that  the  other  claimants  would  have  no 
right  to  her  share,  and  any  decree  giving  it  to  them  would  be 
erroneous.  Nor  can  the  other  complainants  claim  the  interest 
of  those  who  have  been  estopped  from  claiming  any  portion 
of  these  lots. 

It  is  insisted  that  one  of  the  heirs  having  died,  his  interest 
was  inherited  by  the  mother  and  brothers  and  sisters,  and  that 
Mrs.  Herrington,  if  entitled  to  any  interest  in  the  property,  was 
entitled  to  an  equitable  fee  in  the  share  of  that  child,  and  that 
the  decree  finds  no  such  interest.  If  we  understand  the  evi- 
dence correctly,  that  heir  died  soon  after  the  father,  and 
before  the  purchase  of  the  land,  and  if  so,  that  heir  had  no 
interest  in  the  land  at  the  time  of  his  death,  and  by  no  known 
principle  of  law  could  any  subsequent  interest  be  vested  in  a 
deceased  person. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


The  Illinois  Central  Railroad  Company 

v. 

Catharine  Grabill. 


1.     Nuisance — liability  of  a  railroad  company.     The  maxim,   "use  your  own 
property,  so  as  not  to  injure  another,"  is  quite  as  applicable  to  a  railroad  corporation 
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as  to  individuals,  except  so  far  as  the  law  creating  it  may  have  granted  to  it 
immunity,  and  a  recovery  can  and  should  be  had  for  such  damages  as  arise  out  of 
the  careless  or  negligent  acts  of  a  railroad  company  in  regard  to  any  usual  and 
necessary  appurtenance  to  their  road. 

2.  So,  where  a  railroad  company  erected  cattle  pens  upon  their  right  of  way, 
for  purposes  of  shipping,  they  should  exercise  such  a  supervision  over  them 
as  will  insure  the  cleanliness  of  the  pens,  so  that  they  will  not  become  generators 
of  noxious  and  unwholesome  gases,  depriving  residents  in  their  vicinity  of  the 
comfortable  use  and  enjoyment  of  their  property,  and  if,  by  reason  of  negligence 
and  carelessness,  in  respect  to  such  pens,  they  are  suffered  to  become  a  nuisance, 
rendering  the  homes  of  those  in  the  vicinity  uncomfortable  and  unwholesome, 
the  company  must  respond  in  damages  for  the  injury  thus  occasioned. 

3.  But  it  seems,  annoyances  caused  by  the  shouting  and  noises  made  by  those 
having  charge  of  stock  placed  in  such  pens,  could  not  properly  be  regarded  as  an 
element  of  damages  in  an  action  against  the  railroad  company — such  persons  not 
being  in  a  position  to  be  controlled  by  the  company  or  their  agents,  nor  being 
supposed  to  be  encouraged  by  them. 

4.  Measure  of  damages — in  such  cases.  In  estimating  the  damages  resulting 
from  a  nuisance  of  the  character  mentioned,  it  is  proper  to-  consider  the  depre- 
ciation in  the  value  of  the  plaintiff's  property,  occasioned  thereby,  and  in  addition 
to  that,  the  injury  and  annoyance  to  the  plaintiff  while  occupying  the  premises. 

5.  Former  recovery — whether  a  bar.  And,  it  seems,  if  a  recovery  in  such 
case  is  based  upon  the  deterioration  in  the  value  of  the  plaintiff's  property,  such 
recovery  would  be  a  bar  to  any  further  prosecution  for  the  same  cause ;  but  if  a 
recovery  be  had  for  the  annoyance  merely,  and  for  rendering  the  athiosphere 
unwholesome,  then  a  similar  recovery  may  be  had  at  every  term  of  the  court,  so 
long  as  the  nuisance  continues. 


Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

The   facts  in  this  case  are  fully  presented  in  the  opinion 
of  the  court. 


Messrs.  Wood  &  Long,  for  the  appellants. 
Messrs.  Coler  &  Smith,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Champaign 
Circuit  Court,  by  Catharine  Grabill,  against  the  Illinois  Cen- 
tral Railroad  Company,  to  recover  damages  for  the  disturb- 
ance of  her  enjoyment  of  certain  premises  owned  and 
occupied  by  her  in  the  city  of  Urbana,  caused  by  the  negli- 
gent, careless  and  improper  manner  in  which  the  defendants 
kept  and  maintained  a  certain  cattle  pen,  which  they  had 
erected  near  her  premises — they  permitting  dead  carcasses  of 
cattle  and  hogs  to  remain  in  it  until  they  had  become 
rotten  and  putrid,  and  suffering  filth  to  accumulate  in  it  and 
remain  an  unnecessar}^  length  of  time,  by  which,  noxious  and 
poisonous  smells  and  stenches  were  generated,  to  her  great 
discomfort  and  inconvenience,  and  rendering  her  premises 
unwholesome  and  uninhabitable  ;  and  further,  by  suffering 
pools  of  foul  and  stinking  water  to  stand  in  and  about  the 
pen,  producing  noxious  vapors,  spreading  to  her  premises,  and 
greatly  injuring  her  in  the  enjoyment  of  them. 

The  venue  in  the  case  was  changed  to  the  county  of  Ford, 
where  a  trial  was  had  by  jury,  resulting  in  a  verdict  for  the 
plaintiff  of  $650  in  damages.  A  motion  for  a  new  trial  was 
made  by  defendants  and  overruled,  and  judgment  rendered 
on  the  verdict. 

To  reverse  this  judgment,  the  defendants  appeal  to  this 
court. 

Appellants  make  two  principal  points,  the  first  being,  that 
the  judgment  cannot  stand  upon  any  evidence  contained  in  the 
record,  for  the  reason  that  appellants,  in  the  use  of  this  cattle 
pen,  were  following  their  legitimate  and  lawful  business,  and 
that  the  annoyances  and  injuries  of  which  complaint  is  made, 
are  only  such  as  individuals  are  frequently  obliged  to  suffer, 
without  redress,  being,  as  they  are,  of  minor  importance  com- 
pared to  the  general  good  which  springs  from  the  cause  of 
which  the  plaintiff  complains. 
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There  is  no  complaint  in  the  declaration,  of  annoyance  by 
the  running  of  engines,  the  escape  of  steam  or  otherwise, 
near  her  premises.  Such  consequences  of  the  construction  and 
use  of  railroads  must  be  borne  by  all  living  near  them,  with- 
out complaint  and  without  hope  of  redress,  for  they  are 
inseparable  from  the  purposes  and  objects  of  such  structures. 
But  that  a  recovery  can  and  should  be  had  for  such  damages 
as  arise  out  of  the  careless  or  negligent  acts  of  a  railroad  com- 
pany in  regard  to  any  usual  aud  necessary  appurtenance  to 
their  road,  cannot  be  denied.  Like  an  individual,  such  com- 
panies are  responsible  in  damages  for  specific  acts  of  wrong. 
The  maxim,  "use  your  own  property,  so  as  not  to  injure 
another,"  is  quite  as  applicable  to  corporations  of  this  character 
as  to  individuals,  except  so  far  as  the  law  creating  them  may 
have  granted  to  them  immunity. 

Appellants,  it  must  be  conceded,  had  no  immunity  by  their 
charter,  or  any  particular  privilege  to  do  and  permit  the  acts 
complained  of  in  the  declaration.  In  regard  to  them,  they 
being  acts  of  negligence  and  carelessness,  in  a  matter  respect- 
ing which  the  law  would  bind  individuals  to  great  care  and 
prudence,  a  railroad  corporation  would  be  equally  bound. 
We  take  no  note  of  the  charge  in  the  declaration  of  annoy- 
ances caused  by  the  shouting  and  noises  made  by  those  having 
charge  of  such  stock  as  were  placed  in  the  pen,  for  they  were 
not  in  a  position  to  be  controlled  by  the  company  or  their 
agents.  Should  they,  as  they  doubtless  did,  by  their  vocifer- 
ous and  rough  conduct,  outrage  the  decencies  and  proprieties 
of  life,  the  company  could  not  be  held  responsible,  not  having 
this  control.  It  is  the  misfortune  of  the  plaintiff's  particular 
locality,  that  she  is  exposed  to  such  annoyances,  but  they  must 
be  borne,  the  company,  by  its  agents,  not  being  supposed  to 
encourage  them. 

On  the  point  of  negligence  in  conducting  this  pen,  the  tes- 
timony is  quite  conflicting.  There  is  evidence  to  show  it  was 
cleaned  out  from  three  to  five  times  a  week,  and  no  dead  and 
decaying  animals  were  permitted  to  remain  in  and  about  it 
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rinbnried,  exposed  to  the  action  of  the  atmosphere,  and  by 
decomposition,  producing  noxious  effluvia.  Several  witnesses 
testify  there  were  such  instances  of  neglect;  and  that  bad 
smells  were  produced,  greatly  to  the  annoyance  of  the  plaintiff, 
the  testimony  tends  strongly  to  establish.  The  plaintiff's 
dwelling  house  was  erected  three  years  prior  to  the  erection  of 
the  cattle  pen,  and  it  would  appear,  in  a  somewhat  populous 
portion  of  the  city.  The  maxim  before  quoted,  ought  to  have 
admonished  appellants,  knowing,  as  they  must  be  presumed 
to  have  known,  it  might  become  a  nuisance  to  the  immediate 
neighborhood,  that  should  such  be  the  result,  they  would  be 
liable  to  repeated  actions  by  parties  injured,  so  long  as  it  con- 
tinued, and  as  the  pen  would,  perhaps,  be  in  the  care  of 
incompetent  or  negligent  agents,  such  result  was  to  be  antici- 
pated. The  right  of  appellants  to  erect  this  pen  in  the  very 
heart  of  the  city,  may,  perhaps,  not  be  denied,  but  it  is  equally 
undeniable,  they  would  be  responsible  for  all  results  occasioned 
by  the  negligent  management  of  it,  and  by  its  becoming  a  nui- 
sance. To  avoid  harrassing  litigation,  growing  out  of  this 
condition  of  things,  prudence  would  seem  to  point  to  the  erec- 
tion of  such  indispensable  structures,  so  far  removed  from 
populous  neighborhoods,  as  to  free  them  from  the  hazard  of 
such  results,  and  if  erected  there  or  elsewhere,  they  should 
exercise  such  a  supervision  over  them,  as  would  insure  their 
cleanliness,  so  that  they  would  not  become  generators  of  noxi- 
ous and  unwholesome  gases,  depriving  residents  in  their 
vicinity  of  the  comfortable  use  and  enjoyment  of  their  property. 
Use  your  own  property  and  privileges  so  that  you  injure  no 
One  else,  is  a  maxim  sanctioned  by  time,  and  by  the  acquies- 
cence of  the  civilized  world,  since,  without  its  reasonably 
strict  observance,  there  could  be  no  peace  in  communities. 

The  next  point  made  by  appellants  is,  as  to  the  measure  of 
damages. 

On  this  point  it  is  very  difficult,  if  not  impossible,  to  lay 
down  any  definite  rule.  That  the  jury  have  no  right  to  give 
vindictive  damages,  under  the  evidence  in  this  case,  cannot  be 
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denied,  for  the  evidence  of  care  in  the  management  of  the 
pen  was  qnite  strong,  and  we  do  not  understand  appellee  as 
t  claiming  snch  damages. 

In  the  case  cited  by  appellee,  from  which  she  informs  us  the 
instructions  in  her  behalf  were  drawn  {Ottawa  Gas  Light  Co. 
v.  Graham,  28  111.  73,)  which  was  an  action  for  injury  to  the 
well  and  premises,  occasioned  by  the  flowage  of  noxious  mat- 
ter therein,  from  the  works  of  the  defendant,  and  rendering 
the  air  insalubrious  and  injurious  by  their  works,  the  court  said, 
after  stating  one  means  of  arriving  at  the  damages  :  "Another 
means  would  be  to  ascertain  the  depreciation  of  the  value  of 
the  property  by  reason  of  the  erection  of  the  gas  works ;  to 
ascertain  for  how  much  less  the  property  would  sell  in  conse- 
quence of  the  erection ;  and  in  ascertaining  that  fact,  all  the 
circumstances  which  might  show  a  depreciation  in  value, 
should  be  considered.  If  the  property  would  sell  for  the  same 
amount  as  before  the  erection  of  the  gas  works,  independent 
of  a  rise  in  similar  property,  there  would  be  no  loss,  but  if  it 
would  not,  then  the  difference  would  be  the  damages  sus- 
tained." 

But  beyond  the  injury  to  the  pecuniary  value  of  the  premi- 
ses, are  the  injury  and  annoyance  to  the  plaintiff  while 
occupying  them,  and  which  cannot  be  guaged  by  any  definite 
rule. 

As  to  the  value  of  the  premises,  there  is  no  evidence  in  the 
record.  For  aught  we  can  know,  it  may  not  exceed  the  amount  of 
the  verdict.  The  attention  of  the  court  and  jury  does  not  appear 
to  have  been  called,  by  the  defendants,  to  any  rule  by  which  the 
damages  should  be  estimated.  The  only  instruction  asked  by 
the  defendants,  was  one  as  to  what  would  be  a  reasonable 
time  in  which  to  remove  dead  carcasses  from  the  pen.  Not  a 
particle  of  testimony  was  offered,  going  to  show  to  what  extent 
the  property  had  been  depreciated  by  the  erection  and  man- 
agement of  the  pen,  or  what  was  the  value  of  the  property. 
We,  therefore,  cannot  say,  there  was  any  error  in  finding  the 
verdict,  nor  can  we  say  the  damages  are  excessive,  for  they 
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may  have  been  the  result  of  the  best  judgment  of  the  jury 
on  the  facts  of  annoyance  by  noxious  smells,  and  rendering 
the  atmosphere  surrounding  the  premises  filthy  and  unwhole- 
some. If  the  damages  recovered  were  for  deterioration  in  the 
value  of  the  plaintiff's  property,  such  recovery  would  be  a 
bar  to  any  further  prosecution  for  the  same  cause,  but  if  they 
were  for  annoyance  merely,  and  for  rendering  the  air  unwhole- 
some, then  a  similar  recovery  might  be  had  at  every  term  of 
the  court,  and  in  this  shape  the  plaintiff  might  recover  ten-fold 
the  value  of  the  property.  Such  is  the  state  of  the  record, 
that  we  have  no  means  of  determining  on  which  of  these 
grounds  the  jury  found  their  verdict,  and  it  must  stand. 

The  instructions  given  for  defendants  were  all  they  could 
reasonably  ask,  and  refusing  the  first  one  was  proper,  for  the 
reason  that  dead  carcasses  in  such  a  pen,  should  be  removed 
instantly,  even  in  the  winter  season,  for  if  they  do  not  then 
give  out  offensive  effluvia,  they  are  offensive  to  the  eye,  and 
should  be  buried  out  of  sight. 

The  instructions  given  for  the  plaintiff,  on  the  evidence 
before  the  jury,  were  in  accordance  with  the  views  expressed 
by  this  court  in  Graham's  case,  supra. 

Great  injustice  may  be  done  appellants  by  this  finding,  but 
from  the  state  of  the  record,  we  are  powerless  to  remedy  it, 
there  being  no  error  on  which  we  can  base  a  reversal,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Illinois  Central  Railroad  Company 

v. 
Catharine  Grabill  and  Dayid  Grabill. 

1.  Damages — computed  upon  rental  value — not  excessive.  Where  in  a  suit  for 
damages  for  creating  a  nuisance  in  the  vicinity  of  a  dwelling  house,  the  differ- 
ence between  its  rental  value,  during  the  existence  of  the  nuisance  and  prior  to 
it,  is  not  excessive. 

2.  Same — what  not  admissible  in  computing  damages.  Where  the  nuisance 
complained  of  is  a  cattle  pen,  constructed  by  a  railroad  company  upon  their  right 
of  way,  the  noise  made  by  the  cattle  and  stock  hands,  being  beyond  the  control 
of  the  company,  is  not  a  ground  for  damages  against  the  company. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  facts  in  this  case  are  to  be  found  in  the  preceding  opin- 
ion, the  difference  in  the  two  cases  being,  that  in  this  case  the 
jury  had  before  them  the  precise  nature  of  the  damage  as  the 
basis  of  computation,  namely,  the  difference  between  the  ren- 
tal value  of  the  premises  in  question,  before  the  existence  of 
the  nuisance  complained  of,  and  during  the  time  it  was  con- 
tinued. 

Mr.  "W.  D.  Somers,  for  the  appellants. 

Messrs.  Coler  &  Smith,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  differs  from  the  preceding  in  one  important  par- 
ticular. The  jury  had  before  them  the  rental  value  of  these 
premises,  thereby  affording  them  some  precise  data  on  which 
to  base  their  verdict. 
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The  time  alleged  of  the  continuance  of  the  nuisance,  was 
from  the  23cl  of  June,  1867,  to  the  20th  of  May,  1S68,  a  period 
of  about  eleven  months.  The  rental  value  of  the  premises 
was  proved  to  have  been  deteriorated,  by  reason  of  the  stench 
from  the  cattle  pen  and  noxious  effluvia  arising  therefrom,  from 
fifteen  dollars  a  month  to  ten  dollars,  which,  for  eleven  months, 
would  amount  to  fifty-five  dollars.  Forty-five  dollars,  then, 
may  be  considered  as  the  damage  incurred  by  reason  of  per- 
sonal annoyance  and  discomforts  occasioned  by  the  pen. 

Under  these  circumstances,  we  cannot  say  any  injustice  has 
been  done  the  appellants.  The  noises  made  by  the  cattle  and 
stock  hands,  in  loading  and  unloading,  it  is  not  to  be  supposed, 
furnished  any  ground  for  this  recovery,  as  the  court  instructed 
them,  and  properly,  that  appellants  were  not  responsible  for 
them. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


"William  McClellan,  Jr. 

v. 
Joel  Darrah. 

1.  Specific  performance — delay  inpayment — and  want  of  good  faith.  Although 
in  contracts  for  the  sale  of  land,  where  time  is  not  expressly  made  an  essential 
stipulation,  the  mere  failure  by  the  purchaser  to  tender  payment  within  the  time 
agreed  upon  is  not  a  reason  for  denying  specific  performance,  if  such  delay 
receives  a  satisfactory  explanation  and  one  consistent  with  the  good  faith  of  the 
purchaser,  yet  he  has  never  been  permitted  first  wilfully  to  repudiate  the  obliga- 
tions of  his  own  contract,  and  then  turn  round  and  ask  a  court  of  chancery 
specifically  to  enforce  it. 

2.  So,  in  this  case,  a  party  holding  a  contract  for  the  purchase  of  land,  sold 
the  premises  to  another  by  a  verbal  agreement,  the  understanding  being  that  it 
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was  a  casli  transaction.  The  second  purchaser,  in  order  to  make  the  cash  pay- 
ment, borrowed  the  money  of  a  third  person  at  ten  per  cent,  interest ;  in  order 
to  secure  the  lender  of  this  money  it  was  paid  to  the  vendor  of  the  second  pur- 
chaser, who  gave  his  note  to  the  lender  therefor,  bearing  interest  at  ten  per 
cent.,  as  agreed  upon.  The  purchaser  went  into  possession  and  made  some 
improvements.  This  sale  to  the  second  purchaser  took  place  in  the  spring  of 
1863  ;  his  vendor  obtained  a  deed  under  his  contract  of  purchase  in  December, 
1864,  having  paid  a  year's  interest  at  ten  per  cent,  on  the  note  he  ha  J  given  for 
the  money  borrowed  by  his  vendee.  The  deed  obtained  bv  the  intermediate 
vendor  ran  directly  to  the  second  purchaser,  and  was  at  once  tendered  to  him 
and  payment  demanded,  but  he  denied  having  agreed  to  pay  any  interest  on  the 
money  he  had  borrowed,  which  had  been  paid  by  his  vendor,  and  refused  to  do 
so.  A  few  days  afterwards,  the  purchaser  offered  to  pay  the  money  with  six  per 
cent,  interest,  which  was  declined  ;  and  in  the  summer  of  1865  he  offered  to  pay 
the  interest  at  the  rate  he  had  originally  agreed  upon,  but  this  was  also  refused. 
On  bill  subsequently  filed  by  the  purchaser  for  a  specific  performance,  it  was  held 
that  his  bad  faith  in  repudiating  his  obligation  to  pay  the  ten  per  cent,  interest, 
deprived  him  of  any  right  to  the  relief  sought. 


Appeal  from  the  Circuit  Court  of  Adams  county  ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Mr.  Jackson  Grimshaw  and  Mr.  M.  Scoggan,  for  the 
appellant. 

Payment  of  part  of  the  purchase  is  not  necessary  in  order 
to  give  the  vendee  the  right  to  a  specific  performance.  Park- 
hurst  v.  Van  Cortland,  14:  Johns.  30,  is  a  much  stronger  case 
than  this.  The  evidence  was  much  less  certain  ;  was  by  parol, 
no  payments  had  been  made,  and  it  does  not  appear  that  the 
vendor  was  the  cause  of  there  being  no  written  contract.  It 
agrees  with  this  case,  even  to  repeated  assurances  to  go  on 
and  make  improvements,  and  the  case  was  strongly  contested. 

Admission  into  possession,  in  pursuance  of  a  parol  agree- 
ment, removes  the  bar  of  the  statute,  and  entitles  the  party  to 
a  specific  performance.     Morphett  v.  Jones,  1  Swans.  Ch.  Rep. 
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181-2  ;  Harris  v.  Knickerbocker,  5  Wend.  645  ;  Leroy  v.  Tew, 

3  Barb.  413. 

Taking  possession  or  making  valuable  improvements,  or 
payment  of  the  purchase  money,  is  sufficient  to  entitle  the 
party  to  a  specific  performance  in  such  cases.  Hawkins  v. 
Hunt  et  al.  14  111.  44 ;  Farwather  v.  Show,  4  Iowa,  570. 

Taking  possession  and  making  improvements  is  sufficient. 
9  Pet.  204. 

A  promise,  on  the  faith  of  which,  another  performs  an  act, 
establishes  the  promise  much  in  the  same  way  as  a  considera- 
tion paid,  and  is  good  in  equity.  3  Pars,  on  Contracts,  359, 
last  edition ;  Orasbie  v.  McDougal,  13  Yesey,  jun.  148. 

We  refer  to  Reynolds  v.  Johnson,  13  Texas,  214,  as  strongly 
in  point.  On  page  217,  the  court,  under  a  state  of  facts  some- 
what similar  to  the  present  case,  decree  that  title  be  vested  in 
petitioner  in  court  below,  on  his  paying  to  defendant  the  pur- 
chase money  with  legal  interest.    Also  see  Mclntire  v.  Skinner, 

4  G.  Greens,  Iowa,  89.  Also  "  the  governing  rule  is  that 
nothing  is  to  be  considered  as  a  part  performance  which  does 
not  put  the  party  into  a  situation  which  is  a  fraud  on  him, 
unless  the  agreement  be  performed.  Possession  by  the  vendor 
having  unequivocal  reference  to  the  contract  has  always  been 
considered  an  act  of  part  performance.  Kidder  v.  Barr,  35 
N.  H.  255  ;  Argnello  v.  JEdinger,  10  California,  158 ;  Pugh 
v.  Good,  3  Watts  &  Sargent,  61 ;  Brock  et  al,  v.  Cook  et  al, 
3  Porter,  467. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Judge  Story,  in  his  Equity  Jurisprudence,  vol.  1,  sec.  764, 
says : 

"  In  order  to  take  a  case  out  of  the  statute,  on  the  ground 
of  part  performance  of  a  parol  contract,  it  is  not  only  indis- 
pensable that  the  acts  done  should  be  clear  and  definite,  and 
referable  exclusively  to  the  contract,  but  the  contract  should 
also  be  established  by  competent  proofs,  to  be  clear,  definite 
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and  unequivocal  in  all  its  terms.  If  the  terms  are  uncertain 
or  ambiguous,  or  not  made  out  by  satisfactory  proofs,  a  specific 
performance  will  not  (as  indeed  upon  principle  it  should  not,) 
be  decreed.  The  reason  would  seem  obvious  enough,  for  a 
court  of  equity  ought  not  to  act  upon  conjectures;  and  one 
of  the  most  important  objects  of  the  statute  was,  to  prevent 
the  introduction  of  loose  and  indeterminate  proofs  of  what 
ought  to  be  established  by  solemn,  written  contract." 

And  this  court  has  repeatedly  held  the  same  doctrine  to  be 
the  true  rule.  This  doctrine  is  so  manifestly  just  and  proper, 
and  so  well  understood,  it  is  deemed  unnecessary  to  refer  to 
further  authorities  in  support  of  it. 

In  numerous  cases  in  this  State,  the  court  has  granted  relief 
where  the  purchase  money  was  paid  or  tendered  within  the 
time  required  by  the  contract,  and  possession  taken  and 
improvements  made.  But  in  no  case,  has  the  court  granted 
relief  where  the  purchase  money  was  not  actually  paid,  or 
tendered,  according  to  the  contract.  It  seems,  and  very  justly, 
to  be  regarded  as  an  indispensable  requisite,  that  a  party  before 
being  permitted  to  avoid  the  statute,  should  show  performance 
on  his  part  according  to  his  agreement.  The  following  are 
some  of  the  cases  decided  by  this  court  on  the  question. 
Thornton  v.  Heirs  of  Henry,  2  Scam.  218;  Updike  v.  Arm- 
strong. 3  Scam.  564  ;  Ramsey  et  at.  v.  Liston  et  al.  25  111.  114 ; 
Stevens  et  al.  v.  Wheeler  et  al.  ib.  300  ;  Blunt  v.  Tomlin  et  al, 
27  111.  93 ;  Mason  v.  Bair,  33  111.  194 ;  Keys  v.  Test,  ib.  316. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  specific  performance,  brought  by  McClel- 
lan, against  Darrah.  The  cause  was  heard  on  the  pleadings 
and  evidence,  and  dismissed  by  the  court  without  prejudice. 

There  is  considerable  conflict  of  testimony,  but  we  have 
arrived  at  the  following  conclusions  as  to  the  facts. 

In  the  spring  of  1863,  Darrah,  being  then  in  possession  of 
fifty  acres  of  land  in  Adams  county,  which  he  held   under  a 
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contract  of  purchase  from  the  heirs  of  Charles  Chase,  sold  the 
same  to  McClellan  by  a  verbal  contract.  The  latter  was  to 
pay  six  hundred  and  fifty  dollars  on  the  delivery  of  the  deed, 
as  he  testifies,  but  as  Darrah  swears,  the  payment  was  to  be 
made  immediately,  the  sale  having  been  expressly  negotiated 
as  a  cash  sale,  and  in  this  he  is  corroborated  by  Wells,  the 
only  witness  who  was  present  at  the  contract.  McClellan 
further  testifies  that  Darrah  expected  to  get  a  deed  from  the 
heirs  of  Chase  in  two  weeks,  although  two  of  them  were  in 
service  in  the  army,  and  it  was  agreed  that  the  deed  should 
come  from  these  heirs  directly  to  McClellan.  Our  opinion, 
founded  not  only  on  what  the  evidence  shows  the  parties  said, 
but  upon  what  they  did,  is,  that  the  sale  was  made  as  a  cash 
transaction,  and  the  price  was  fixed  upon  that  basis,  it  being 
expected  that  the  deed  would  be  procured  without  much  delay, 
and  that  the  arrangement  which  was  made  with  Wartick 
would  be  only  temporary. 

That  arrangement  was  somewhat  peculiar.  McClellan, 
having  had  several  conversations  with  Darrah  about  the  pur- 
chase of  the  land,  and  knowing  his  terms,  had,  before  closing 
his  verbal  contract,  agreed  with  one  Wartick  for  a  loan  of  six 
hundred  dollars,  at  ten  per  cent,  interest,  with  which  to  pay 
for  the  land,  having  fifty  dollars  of  his  own.  But  Wartick 
was  not  willing  to  part  with  his  money  to  McClellan  without 
security,  and  it  was  agreed  he  should  have  a  mortgage  on  the 
land.  This  security,  however,  could  not  be  given  until  a  deed 
could  be  procured  from  the  heirs  of  Chase,  but  as  Darrah  was 
a  responsible  man,  Wartick  was  willing  "to  pay  him  the  money 
and  take  his  note  bearing  ten  per  cent,  interest.  This  was 
accordingly  done,  and  McClellan  took  immediate  possession 
of  the  land,  Darrah  reserving  the  rent  for  that  season,  of 
twenty  acres  which  had  been  leased  to  another  person.  It  is 
plain  from  all  the  circumstances,  and  even  from  the  testimony 
of  McClellan  himself,  that  this  was  regarded  as  McClellan's 
debt,  although  Darrah  gave  his  own  note  to  Wartick,  and  it 
was  expected  by  all  parties  that  McClellan  would  pay  both 
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the  principal  and  interest.  McClellan  says,  in  his  testimony, 
he  was  to  pay  Wartick  ten  per  cent,  interest  from  the  time  the 
latter  agreed  to  keep  the  money  for  him,  just  before  he  closed 
his  bargain  with  Darrah,  until  he  could  use  the  money  in  the 
payment  of  Darrah,  He  also  says,  on  his  cross-examination, 
that  he  intended  Darrah  should  pay  nothing  on  his  note,  and 
although  on  his  re-examination  on  a  sub'sequent  day,  he  seeks 
to  retract  that  testimony,  yet  it  is  clear,  from  all  the  evidence, 
that  the  money  was  really  borrowed  by  McClellan,  and  that 
he  was  to  hold  Darrah  harmless  on  the  note,  if  he  received 
the  title  to  the  land. 

Darrah  did  not  procure  the  deed  from  the  Chase  heirs  until 
December,  1864,  McClellan  meanwhile  having  remained  in 
possession  of  the  land  and  made  some  improvements  thereon, 
and  Darrah  having  paid  a  year's  interest  at  ten  per  cant,  to 
Wartick.  The  deed  from  the  heirs  of  Chase  ran  directly  to 
McClellan,  and  Darrah,  immediately  upon  its  receipt,  called 
on  McClellan,  told  him  he  was  ready  to  deliver  the  deed,  and 
demanded  payment.  McClellan,  according  to  his  own  testi- 
mony, denied  that  he  had  agreed  to  pay  any  interest,  while 
Darrah  insisted  on  his  right  to  ten  per  cent.,  the  amount  for 
which  he  was  bound  on  his  note  to  Wartick.  Darrah  then 
left,  stating,  as  he  testifies,  that  he  would  not  have  another 
interview  with  McClellan.  McClellan  swears  that,  a  few  days 
afterwards,  he  sent  to  Darrah,  offering  him  the  money  and  six 
per  cent.,  which  Darrah  refused.  Some  time  in  the  summer 
of  1865,  but  at  what  precise  date  does  not  appear,  McClellan 
went  to  Darrah  and  tendered  the  money  and  ten  per  cent, 
interest,  which  the  latter  refused,  having,  in  the  meantime, 
surrendered  to  the  heirs  of  Chase  the  deed  running  to  McClel- 
lan, and  taken  one  directly  to  himself. 

Although  in  contracts  for  the  sale  of  land,  where  time  is  not 
expressly  made  an  essential  stipulation,  the  mere  failure  by  the 
purchaser  to  tender  payment  within  the  time  agreed  upon  is 
not  a  reason  for  denying  specific  performance,  if  such  delay 
receives  a  satisfactory  explanation  and  one  consistent  with  the 
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good  faith  of  the  purchaser,  yet  he  has  never  been  permitted 
first  wilfully  to  repudiate  the  obligations  of  his  own  contract, 
and  then  turn  round  and  ask  a  court  of  chancery  specifically 
to  enforce  it.  Yet  that  is  the  position  the  complainant  in  this 
case  occupies.  It  is  impossible  not  to  believe  that,  by  the 
arrangement  made  when  the  land  was  sold,  he  was,  in  order 
to  avail  himself  of  the  purchase,  to  pay  Darrah  precisely  what 
Darrah  promised,  at  his  suggestion,  to  pay  Wartick.  It  is 
impossible  he  should  not  have  seen,  when  Darrah  called  upon 
him  with  the  deed,  that  good  faith  and  fair  dealing  required 
this  at  his  hands.  Yet  he  denied  any  agreement  to  pay  inte- 
rest at  all,  and  not  until  months  thereafter  did  he  offer  to  pay 
the  ten  per  cent.  Practically,  he  was  insisting  that  Darrah 
should  be  considered  as  having  sold  him  land  and  given  him 
the  use  of  it,  and  at  the  same  time  as  having  borrowed  money, 
paying  the  interest  himself,  in  order  to  enable  McClellan  to 
make  the  purchase.  The  conduct  of  McClellan  in  repudiating 
the  obligation  to  pay  the  ten  per  cent,  interest  was  so  inequi- 
table in  itself,  so  inconsistent  with  what,  we  are  convinced, 
was  the  understanding  of  the  parties  when  the  land  was  sold, 
and  persisted  in  so  long  after  the  tender  of  the  deed,  that  we 
should  be  disregarding  the  settled  rules  which  govern  courts 
of  chancery  if  we  were  to  grant  the  relief  asked  in  this  case. 
To  grant  it  would  tend  to  break  down  all  distinction  between 
good  and  bad  faith. 
The  decree  must  be  affirmed. 

Decree  affirmed. 
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Phcebe  G.  Strawn 

V. 

Jacob  Strain's  Heirs. 


1.  Widow — of  her  rights  before  dower  is  assigned — as  to  the  occupancy  of  the 
homestead.  Under  the  27th  section  of  the  dower  act,  the  widow  may,  in  all  cases, 
retain  the  full  possession  of  the  dwelling  house  in  which  her  husband  most  usu- 
ally dwelt  next  before  his  death,  together  with  the  out-houses  and  plantation 
thereto  belonging,  free  from  molestation  and  rent,  until  her  dower  be  assigned  ; 
and  this  right  extends  to  the  entire  plantation,  without  regard  to  its  size,  which, 
in  this  case,  contained  about  three  thousand  acres. 

2.  And  being  entitled  to  all  the  rents  and  profits  arising  from  such  planta- 
tion, the  widow  must  pay  all  the  taxes  on  it,  and  bear  all  the  expense  of  its 
control  and  management,  during  the  time  she  has  such  exclusive  enjoyment 
thereof. 

3.  Same — of  the  rights  of  the  widow  before  dower  is  assigned — as  to  the  profits 
arising  from  lands  other  than  the  home  farm.  A  widow  is  not  entitled  to  any 
portion  of  the  rents  and  profits  arising  out  of  lands  other  than  the  home  planta- 
tion, before  her  dower  is  assigned,  except  from  the  time  she  makes  demand  for 
her  dower,  although  her  right  of  dower  may  attach  to  such  other  lands.  The 
scope  of  the  17th  section  of  the  dower  act  is,  to  prevent  the  widow  from  suing 
for  her  dower  for  a  period  of  one  month  after  the  death  of  her  husband,  thus 
affording  the  heir  or  remainderman  ample  time  within  which  to  make  an  assign- 
ment, and  on  his  failing  to  do  so,  her  right  of  action  accrues.  The  26th  section, 
requiring  a  demand  by  the  widow,  was  designed  to  free  the  heir  or  remainder- 
man from  damages,  until  she  should  make  demand  and  put  him  in  further 
default. 

4.  Damages — for  non- assignment  of  dower — of  the  measure  thereof — and  from 
what  time,  to  be  computed.  Under  the  26th  section  of  the  dower  act,  the  widow  is 
not  entitled  to  damages  for  non-assignment  of  dower  until  she  makes  demand 
therefor.  But  an  actual  formal  demand  has  not  been  held  necessary.  If  facts 
appear  from  which  it  can  be  seen  that  the  heir  or  remainderman  is  unwilling, 
and  that  such  a  demand  would  be  unavailing,  then  it  may  be  dispensed  with. 
Or,  if  the  heirs  or  remaindermen  are  minors,  as  they  or  their  guardian  cannot 
assign  dower,  a  formal  demand  would  be  useless,  and  the  commencement  of  a 
suit  by  the  widow  will  be  a  sufficient  demand. 

5.  In  this  case,  within  the  thirty  davs  allowed  the  heirs  to  assign  dower, 
they,  having  all  attained  their  majority,  filed  their  petition  to  assign  dower  and 
have  the  property  partitioned  ;  and  this  was  regarded  as  manifesting  a  deter- 
mination on  the  part  of  the  heirs  not  to  assign  dower. 
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6.  Moreover,  after  the  heirs  had  filed  their  petition,  the  widow  proposed  to 
one  of  them  to  have  her  dower  assigned  without  the  delay  and  expense  of  a  suit 
for  that  purpose,  but  he  said  they  could  never  agree.  This  proposition  was 
tantamount  to  a  demand,  and  the  reply  of  the  heir  operated  as  a  refusal.  And 
there  being  several  heirs,  whose  joint  action  was  necessary  to  make  an  assign- 
ment, the  refusal  of  one  of  them  operated  the  same  as  a  refusal  by  all. 

1.  The  widow  interposed  a  demurrer  to  the  petition  of  the  heirs,  after  her 
proposition  for  an  assignment  of  her  dower  had  been  rejected,  but  the  delay 
occasioned  thereby  could  not  prejudice  her  rights,  as  it  was  her  privilege  to  have 
the  pleadings  regular  and  sufficient  to  sustain  the  decree. 

8.  The  widow  had  been  in  possession  and  receiving  rents  from  the  lands  of 
the  estate,  other  than  those  belonging  to  the  home  farm,  from  the  death  of  her 
husband  until  the  assignment  of  her  dower  in  the  suit  instituted  by  the  heirs  for 
that  purpose,  and  it  was  held,  she  was  entitled  to  retain  one-third  of  the  rents  as 
her  reasonable  damages  for  a  refusal  of  the  heirs  to  assign  her  dower. 

9.  She  was  also  entitled  to  retain  out  of  the  rents  the  taxes  she  had  paid  on 
these  out-lands  during  that  time,  and  to  be  allowed  for  money  expended  by  her 
in  the  employment  of  agents  to  superintend  the  farms  and  collect  the  rents,  so 
that  the  several  interests  therein  should  bear  their  due  proportion  of  the  bur« 
dens  incident  thereto 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  Thomas  and  Mr.  H.  B.  McClhre,  for  the 
appellant. 

Messrs.  Ketcham  &  Atkins  and  Mr.  Henry  E.  Dummer, 
for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court 

It  appears,  from  the  record  in  this  case,  that  Jacob  Strawn 

died  on  the  23d  day  of  August,  1865.     At  the  next  term  of 

the  Morgan  Circuit  Court,  appellees,  as  the  heirs  at  law  of 

deceased,  filed  a  bill  to  have  the  widow's  dower  assigned  to 

her,  and  to  have  the  lands  of  which  he  died  seized  partitioned 
IT— 50th  III. 
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among  the  heirs.  Dower  was  assigned  and  partition  made, 
but  damages  were  not  assessed  to  the  widow.  Appellant,  as 
the  widow,  became  administratrix  of  the  estate,  and  retained 
the  possession  of  the  home  plantation,  upon  which  he  died, 
containing  about  three  thousand  acres,  and  received  the  rents 
for  two  years,  the  litigation  in  reference  to  the  assignment  of 
dower  and  partition  having  been  protracted  for  that  length 
of  time.  Appellees  filed  a  bill  at  the  March  term,  1867,  for 
an  account  of  the  rents  and  profits  thus  received,  and  appellant 
filed  a  cross-bill,  asserting  the  exclusive  right  to  the  rents  and 
profits  of  the  home  farm  until  her  dower  was  assigned  to  her, 
and  claiming  one- third  of  the  rents  of  other  lands  of  which 
her  husband  died  seized,  and  commissions  for  managing  the 
property  and  receiving  the  rents,  and  for  taxes  paid  upon  the 
lands. 

On  a  hearing  in  the  court  below,  a  decree  was  rendered,  by 
which  appellant  was  allowed  to  retain  the  rents  and  income 
from  the  home  plantation  and  for  disbursements  for  taxes,  but 
regarding  her  as  having  wrongfully  intermeddled  with  the 
other  lands,  had  forfeited . her  right  to  one-third  of  the  rents 
from  those  out-lands  by  failing  to  demand  her  dower,  and 
refused  to  allow  her  a  third  of  those  rents,  or  for  commissions 
or  compensation  for  collecting  the  same,  and  decreed  their 
payment  to  appellees.  From  this  decree  an  appeal  is  prose- 
cuted to  this  court ;  and  it  is  insisted  that  the  court  erred  in 
refusing  to  allow  appellant  one-third  of  the  rents  arising  from 
these  out-lands,  and  for  commissions  thereon,  and  for  money 
paid  to  agents  and  employees. 

The  27th  section  of  the  dower  act,  declares  that  the  widow 
may,  in  all  cases,  retain  the  full  possession  of  the  dwelling 
house  in  which  her  husband  most  usually  dwelt  next  before 
his  death,  together  with  the  out  houses  and  plantation  thereto 
belonging,  free  from  molestation  and  rent,  until  her  dower  be 
assigned.  This  provision  of  the  statute  is  plain  and  will  not 
admit  of  construction.  Its  mere  announcement  is  its  full  and 
clear  exposition.     The  only  inquiry  that  can  arise,  is,  whether 
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the  lands  were  the  plantation  upon  which  the  husband  most 
usually  resided  next  before  his  death,  and  has  the  widow's 
dower  been  assigned  her  ?  The  question  whether  it  is  a  small 
or  a  large  farm  cannot  arise,  as  the  law  has  prescribed  no 
limitation  as  to  the  amount  it  shall  contain.  Nor  can  we  see 
that  this  provision  is  likely  to  work  any  great  hardship,  as  in 
most  cases  the  widow  may  have  contributed  largely  to  the 
accumulation  of  the  lands,  and  even  if  she  has  not,  she  is  as 
much  the  object  of  protection,  under  the  law,  as  are  the  chil- 
dren of  the  deceased  husband. 

In  case  the  heirs  are  of  age,  they  may  legally  assign  the 
widow  her  dower  in  the  premises,  and  thus  reduce  her  right 
of  possession  to  her  dower  in  the  farm  or  homestead.  And 
where  they  make  such  an  assignment  of  the  part  designated 
by  the  statute,  and  it  is  in  all  respects  fair  and  just,  she  is 
obliged  to  receive  it,  and  cannot  thenceforth  claim  possession 
of  the  home  farm  beyond  the  dower  thus  assigned.  If,  on 
the  other  hand,  the  heirs  are  minors,  it  is  but  reasonable  that 
the  widow  should  have  the  rents  and  profits  for  their  support, 
in  case  they  were  of  limited  means,  and  if  not,  their  guardian 
can,  at  all  times,  have  dower  assigned,  and  thus  limit  her 
rights.  In  this  case,  it  seems  that  deceased  resided  on  this 
farm  next  before  his  death,  and  used  and  cultivated  it  in  the 
ordinary  mode,  and  the  widow  was  entitled  to  retain  it,  free 
of  rent,  until  her  dower  was  assigned,  precisely  as  if  it  had 
contained  but  one  quarter  section  or  less. 

It  is,  however,  contended,  that  the  widow  had  no  right  to 
retain  one-third  of  the  rents  and  profits  arising  from  lands  not 
connected  with  the  home  farm,  or  compensation  to  herself  as 
commissions  on  the  amount  thus  received,  or  for  money  paid 
to  persons  employed  by  her  to  act  as  agents  in  the  manage- 
ment of  the  farms  out  of  which  the  rents  and  profits  arose. 

These  are  the  questions  presented  for  discussion  by  this 
record.  By  the  terms  of  our  statute,  the  widow  becomes 
invested  with  a  complete  right  of  dower  in  the  lands  of  her 
husband  by  his  death.     The  17th  section  of  the  dower  act 
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declares  that  it  shall  be  the  duty  of  the  heir  at  law,  or  other 
person  having  the  next  estate  of  freehold  or  inheritance  of 
lands  in  which  the  widow  has  dower,  to  lay  off  and  assign 
such  dower  as  soon  as  practicable  after  the  death  of  the  hus- 
band of  such  widow ;  and  the  18th  section  requires  such  dower 
to  be  assigned  within  one  month  next  after  the  decease  of  the 
husband,  and  a  failure  to  do  so  authorizes  the  widow  to  sue 
for  and  recover  the  same.  From  these  provisions  it  will  be 
perceived  that  the  heirs,  who  were  of  age  in  this  case,  not 
only  had  the  power,  but  it  was  their  duty,  to  make  a  fair  and 
reasonable  assignment  of  the  widow's  dower,  and  failing 
to  do  so  they  have  failed  to  perform  a  legal  duty  which  the 
statute  has  imposed  upon  them.  They  were,  then,  in  default, 
and  the  widow  was  entitled  to  sue  for  and  recover  her  dower. 
In  this  case,  appellant  did  not  file  her  petition  for  the  assign- 
ment of  dower,  but  the  suit  was  brought  by  three  of  the  heirs 
for  that  purpose,  as  well  as  for  a  partition  of  the  lands  in 
which  the  widow  was  entitled  to  dower;  and  after  delays, 
occasioned  by  amendments  and  otherwise,  something  over 
two  years  from  the  death  of  intestate,  it  was  finally  disposed 
of  by  the  assignment  of  dower  and  the  partition  of  the  lands. 
But  in  this  proceeding  no  question  was  raised  on  the  pleadings 
or  evidence  in  reference  to  the  rents  received  by  the  widow 
during  that  time,  and  hence,  those  proceedings  can  in  nowise 
affect  the  rights  of  the  parties  to  an  account  and  distribution 
of  the  fund.  As  the  widow  was  entitled  to  dower  in  the  premi- 
ses out  of  which  the  rent  arose,  it  is  claimed  that,  in  the 
distribution  of  the  fund,  she  should  be  permitted  to  retain 
one-third  of  the  amount,  after  deducting  commissions  and 
expenses,  because  the  heirs  were  in  default  in  making  an 
assignment  of  her  dower.  .  This  would,  no  doubt,  be  true,  if  it 
were  not  for  the  26th  section  of  the  dower  act,  which  declares 
that  the  widow  shall  be  entitled  to  reasonable  damages  to  be 
awarded  to  her  from  the  time  of  her  demand  and  a  refusal  to 
assign  her  reasonable  dower. 
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It  is  urged,  that  this  provision  was  erroneously  incorporated 
into  that  section  by  the  compiler.  Of  this  we  have  no  evi- 
dence. The  fact  that  it  appears  for  the  first  time  in  that 
chapter  does  not  prove  that  it  was  inserted  by  mistake.  In 
that  revision  of  the  laws  numerous  changes  and  amendments 
were  made,  and  we  must  presume  that  it  was  with  the  knowl- 
edge of  the  legislature,  and  that  this  alteration  was  designed. 
It  then  would  seem  to  have  been  the  intention  of  the  law 
makers  to  prevent  the  widow  from  suing  for  her  dower  for  the 
period  of  one  month,  thus  affording  the  heir  or  remainderman 
ample  time  within  which  to  make  the  assignment,  but  on  his 
failing  to  do  so,  then  to  give  the  right  of  recovery  by  suit  to 
the  widow.  This  would  seem  to  be  the  scope  of  the  17th 
section ;  and  the  provision  in  the  26th,  requiring  the  demand, 
was  no  doubt  designed  to  free  the  heir  or  remainderman  from 
damages  until  the  widow  had  made  a  demand  and  put  him  in 
further  default. 

This  question,  then,  turns  upon  the  fact  whether  a  demand 
was  made  for  the  assignment  of  dower.  An  actual  formal 
demand  has  not  been  held  necessary  in  this  class  of  cases. 
If  facts  appeared  from  which  it  could  be  seen  that  the  heir  or 
remainderman  was  unwilling,  and  that  such  a  demand  would 
have  been  unavailing,  then  it  would  be  dispensed  with.  Or, 
if  the  heirs  or  remaindermen  were  minors,  as  they  or  their 
guardian  could  not  assign  dower,  a  formal  demand  would  be 
useless,  and  the  commencement  of  the  suit  would  be  held  a 
sufficient  demand.     Bonner  v.  Peterson,  44  111.  253. 

In  this  case,  within  the  thirty  days  allowed  the  heirs  to 
assign  dower,  appellees  filed  their  petition  to  assign  dower  and 
to  have  the  property  partitioned.  This  manifested  a  deter- 
mination not  to  assign  dower.  Again,  one  of  appellant's 
attorneys  states  that,  at  the  sale  by  the  administratrix,  he 
conversed  with  James  G.  Strawn,  and  told  him  a  suit  was 
unnecessary,  and  that  the  widow  and  her  children  would  agree 
that  appellees  might  make  a  list  or  valuation  of  the  property, 
and  the  widow  would  select  one-third,  and  the  property  could 
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be  divided  among  the  heirs,  when  he  replied  that  they  could 
never  agree.  The  attorney  then  proposed  that  appellees 
.choose  three  men  to  make  such  a  valuation,  and  permit  the 
widow  to  select  one-third,  when  he  replied  such  a  thing  could 
not  be  agreed  upon.  These  offers,  made  by  the  authorized 
agent  or  attorney  of  the  widow,  showed  that  she  had  no  desire 
to  litigate,  and  was  willing  to  have  her  dower  speedily  assigned 
without  expense,  and  that  proposition  was  tantamount  to  a 
demand,  and  the  reply  of  James  G.  Strawn  operated  as  a 
refusal.  Again,  the  attorney  wrote  to  "William  Strawn  inform- 
ing him  of  the  proposition  he  had  made  to  James  G.,  and 
received  a  reply  that  he  had  advised  its  acceptance,  but  it 
seems  not  to  have  been  acted  upon  by  the  latter.  There  were 
eight  or  nine  heirs,  and  it  required  the  joint  action  of  all  of 
them  to  make  the  assignment.  Any  one  refusing  to  do  so,  or 
to  consent  that  it  might  be  done  by  persons  selected  for  the 
purpose,  would  defeat  an  assignment.  The  refusal  of  James 
was  a  refusal  operating  precisely  as  if  made  by  all  of  the 
heirs. 

If  delay  occurred  in  procuring  the  assignment,  it  appears 
that  it  was  not  the  fault  of  the  widow,  as  she  made  a  proposi- 
tion which  was  rejected.  Nor  was  any  made  to  her,  but  it  was 
avowed  by  James,  that  appellees  had  the  widow  and  other 
heirs  in  their  power,  and  they  intended  to  hold  it.  Nor  does 
it  come  with  a  good  grace  from  him  to  complain  of  the  defense 
interposed  by  appellant,  after  having  made  this  declaration. 
"We  know  of  no  rule  of  law  which  holds  it  to  be  laches  for  a 
party  to  interpose  a  demurrer  to  a  petition  substantially  defec- 
tive. A  party  defendant  has  the  right  to  have  pleadings 
regular  and  sufficient  to  sustain  a  decree  and  to  finally  settle 
the  controversy,  but  such  would  not  be  the  case  if  the  descrip- 
tion of  the  premises,  or  a  portion  of  them,  was  defective. 
She  was,  therefore,  entitled  to  retain  one-third  of  these  rents 
as  her  reasonable  damages  for  a  refusal  of  the  heirs  to  assign 
her  dow^r. 
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Was  she  entitled  to  retain  out  of  the  rents  the  taxes  she 
paid  on  these  out  lands  ?  It  would  seem  that  there  is  no  well 
founded  objection  to  her  doing  so,  as  it  is  eminently  just  and 
equitable.  By  doing  so,  she  relieved  the  heirs  of  a  burthen 
which  the  law  imposed  upon  the  land,  and  for  which  it  would 
have  been  sold  had  not  she  or  they  paid  them.  As  she  was 
entitled  to  one-third  of  the  money,  and  they  two-thirds,  it  was 
but  right  that  they  should  bear  the  burthen  in  the  same  pro- 
portion. But  the  same  reason  does  not  apply  to  the  home 
farm,  as  she  received  all  of  the  rents  and  should  pay  all  of 
the  taxes  on  it. 

As  to  the  allowance  of  the  charges  made  by  the  widow  for 
money  expended  in  the  employment  of  agents  to  superintend 
the  farms  and  collect  the  rents,  we  do  not  see  but  it  is  rea- 
sonable. She  was  entitled  to  dower  in  the  out  lands,  and  was 
in  possession,  and  by  virtue  of  her  interest,  she  could  not  be 
said  to  be  a  trespasser.  Again,  it  appears  from  the  answer 
of  her  co-defendants,  that  she  was  acting  as  their  agent. 
Under  these  circumstances,  it  is  but  just  and  proper  that  she 
should  be  permitted  to  retain,  out  of  the  money  received  from 
these  out  farms  as  rent,  reasonable  charges  for  moneys  paid 
to  agents  in  conducting  those  farms,  but  not  for  services  in  the 
management  of  the  home  farm.  As  she  received  all  of  the 
rents  arising  from  it,  she  should  bear  all  of  the  expenses  in  its 
control  and  management.  She  must  account  for  two-thirds 
of  the  rent  from  these  out  farms,  with  six  per  cent,  interest  on 
the  same  until  the  time  of  payment,  from  the  time  it  was 
received  by  her,  unless  she  shall  show  that  she  has  tendered 
it  and  the  tender  was  refused. 

As  intestate  was  twice  married  and  left  two  sets  of  children 
at  the  time  of  his  death,  and  as  litigation  has  ensued,  it  is  but 
reasonable  to  conclude  that  hard  feelings  have  been  engen- 
dered ;  and  it  is  matter  of  regret  that  some  of  appellees' 
counsel  seem  to  have  contracted  similar  feelings,  if  we  may 
judge  from  their  brief.  They  seem  to  have  abandoned  their 
usual   courtesy   to   one   of  the   opposing  counsel,  and  have 
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manifested  some  feeling  towards  him  that  nothing  in  the 
record  seems  to  have  justly  provoked.  We  must  presume 
that  it  will,  on  reflection,  be  a  source  of  regret  to  them,  as  it 
is  to  the  court. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


The  Keokuk  Packet  Company 

v. 

John  Henry. 


1.  Negligence — of  mutual  negligence.  In  an  action  to  recover  damages  result- 
ing to  a  person  while  leaving  a  steamboat,  the  injury  being  occasioned  by  a  want 
of  proper  time  and  facilities  for  landing,  it  was  held,  that  although  the  boat  was 
violating  the  law  by  racing  with  another  boat,  and  by  reason  thereof  its  stoppage 
at  the  usual  landing  place  was  abridged,  so  that  the  plaintiff  had  not  a  reasonable 
time  allowed  him  to  leave  the  boat  in  the  usual  manner  by  the  staging,  still  that 
did  not  relieve  him  from  the  duty  of  exercising  proper  care  and  prudence  in 
leaving  the  boat.  The  fact  that  a  person  is  not  afforded  a  safe  mode  of  landing 
from  a  boat,  does  not  authorize  him  to  adopt  another  mode  which  is  also 
dangerous. 

2.  The  rule  in  such  cases  is,  if  the  plaintiff  has  been  guilty  of  negligence,  he 
cannot  recover  unless  that  of  the  defendant  is  greatly  in  excess. 

3.  Presumptions — as  to  persons  going  on  board  a  steamboat — whether  as  po 'ssen~ 
gers.  When  a  steamboat  lands  at  one  of  its  usual  stopping  places  for  taking  on 
passengers  and  freight,  it  is  not  a  presumption  of  law  that  every  person  who 
goes  on  board  does  so  as  a  passenger,  unless  he  notifies  an  officer  of  the  boat  to 
the  contrary,  so  as  to  relieve  the  officers  from  the  duty  of  giving  to  such  as  do 
not  come  aboard  as  passengers,  proper  time  and  facilities  for  getting  ashore. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 
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This  was  an  action  on  the  case  brought  in  the  court  below, 
by  John  Henry,  against  the  Keokuk  Packet  Company,  to 
recover  damages  for  an  injury  to  the  plaintiff,  resulting,  as  is 
alleged,  from  the  negligence  of  the  officers  of  one  of  the 
boats  of  the  company,  in  not  affording  the  plaintiff  proper 
time  and  facilities  for  leaving  said  boat.  The  declaration  con- 
tains four  counts,  the  first  of  which  sets  forth,  substantially, 
the  alleged  cause  of  action,  as  follows:  That  on  the  1st  of 
June,  A.  D.,  1867,  the  defendant  was,  and  still  is  a  corpora- 
tion, under  the  name  and  style  of  the  Keokuk  Packet  Company, 
owning  and  possessed  of  a  line  of  passenger  packets,  which 
it  operated.  Plaintiff  avers,  on  the  day  and  year  aforesaid, 
he  accompanied  a  lady,  his  daughter,  who  then  and  there 
became  a  passenger  on  the  steamer  Rob  Roy,  a  passenger 
packet,  owned  and  operated  by  the  defendant,  in  said  line ; 
that  as  soon  as  said  boat  was  landed  at  the  wharf  at  the  City 
of  Alton,  with  all  reasonable  care  and  diligence,  went  on 
board  said  boat  to  conduct  and  escort  said  lady,  his  daughter, 
safely  to  the  cabin  of  said  boat,  as  it  was  customary  in  such 
cases  to  do. 

Plaintiff  avers  that  while  he  was  in  the  act  of  escorting  said 
lady  on  said  boat,  and  up  the  stairs  to  the  cabin  thereof, 
without  delay  or  stoppage,  and  with  due  diligence  and  care, 
said  boat  directed  and  managed  by  the  servants  of  the 
defendant,  then  and  there  began  to  back  out  from  the  land- 
ing without  the  knowledge  of  the  plaintiff;  and  plaintiff  avers 
that  it  was  the  duty  of  the  defendant  to  ring  a  bell  or  blow  a 
whistle  attached  to  said  boat,  before  said  boat  began  to  leave 
the  landing,  in  order  to  give  warning  to  parties  having  tem- 
porary business  on  board  said  boat. 

The  plaintiff  avers  that  said  boat,  so  under  the  direction  and 
management  of  the  servants  of  the  defendant,  was  then  and 
there  making  a  race  of  the  trip  from  St.  Louis,  to  ports  of 
destination  up  the  Mississippi  river  with  another  boat,  and 
that  defendant  conducted  the  boat  Rob  Roy  with  such  gross 
carelessness  and  negligence   in   preparing   to   leave,  and   in 
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leaving  the  landing,  by  not  giving  warning  as  aforesaid,  nor 
otherwise  thereof,  that  plaintiff  did  not,  and  could  not  become 
.  aware  of  such  preparation  and  departure  until  the  Kob  Boy  was 
in  motion  and  backing  away  from  shore.  Plaintiff  avers  that 
with  all  due  and  proper  diligence  he  had  not  time  to  reach  the 
top  of  the  stairs  leading  from  the  boiler  deck  of  said  Kob  Koy 
to  the  cabin  deck  thereof,  with  his  daughter,  when  he  first 
perceived  said  boat  in  motion.  That  upon  becoming  aware 
said  boat  was  in  motion  and  leaving  shore,  he  turned,  and 
with  all  reasonable  diligence  and  care  retraced  his  steps  to  the 
guards  of  said  boat  to  the  proper  and  usual  place  for  getting 
on  and  off  said  boat,  for  the  purpose  of  being  allowed  to 
depart  and  alight  from  said  boat  in  the  proper  manner. 
Plaintiff  avers  that  the  stage-planks,  and  other  planks  used 
for  getting  on  and  off  said  boat,  were  drawn  on  to  said  boat, 
and  that  the  servants  of  defendant  directing  aid  managing 
said  boat  were  present  and  aware  that  he  desired  to  alight 
from  said  boat  and  get  on  shore,  but  defendant  did  not  stop 
the  boat  and  land  him  in  the  usual  and  proper  manner,  or  in 
any  other  way,  or  offer  so  to  do ;  but  refused  so  to  do,  and 
continued  to  recede  from  shore  and  forced  plaintiff  to  leap  to 
shore  from  the  guards  of  said  boat,  to  prevent  himself  from 
being  carried  away  from  home,  and  subjected  to  privations 
and  false  imprisonment.  And  plaintiff  avers  that  in  so  leap- 
ing, with  all  prudence,  care  and  diligence,  from  the  guards  of 
said  boat  to  the  shore,  he,  the  plaintiff,  was  violently  thrown 
to  the  ground  and  his  ankle  dislocated  and  several  bones  of 
his  leg  fractured,  and  the  plaintiff  otherwise  injured. 

Among  other  instructions  given  for  the  plaintiff,  were  the 
following : 

"2nd.  That  it  is  unlawful  for  one  boat  to  run  a  race  with 
another,  and  if  the  jury  believe  from  the  evidence,  that  the 
Pob  Roy  was  engaged  in  a  race  with  the  Phil.  Sheridan  on 
the  trip  at  the  time  the  injury  complained  of  happened  to  the 
plaintiff,  and  that  on  account  of  such  racing  the  officers  in 
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charge  of  the  Rob  Boy  did  not  allow  said  boat  to  remain  at 
the  levee  a  reasonable  length  of  time  to  enable  the  plaintiff, 
with  proper  diligence,  to  escort  his  daughter  to  the  cabin 
of  the  boat  and  return  and  get  off  the  boat  in  the  usual 
and  customary  manner,  and  in  consequence  thereof  the  plain- 
tiff was  injured,  as  set  forth  in  the  declaration,  they  will  find 
for  the  plaintiff,  and  assess  his  damages  in  such  an  amount  as 
in  their  judgment  he  is  entitled  to  under  the  testimony." 

"  6th.  If  the  jury  believe,  from  the  evidence,  that  the  boat 
was  in  motion,  and  that  the  stagings  were  on  board  or  being 
drawn  on,  and  that  it  would  have  been  as  dangerous  for  the 
plaintiff,  under  the  circumstances,  to  get  off  the  boat  by  way 
of  the  staging  as  it  was  in  getting  off  the  way  he  did,  they 
will  find  for  the  plaintiff  as  to  that  fact."  To  the  giving  of 
which  instructions  the  defendant  at  the  time  excepted. 

The  following  instructions  asked  by  the  defendant,  were 
refused : 

"  5th.  When  a  boat  has  regular  stopping  places  in  order 
to  take  on  passengers  and  freight,  the  presumption  of  law  is 
that  a  person  who  goes  on  the  boat  at  any  of  the  stopping 
places,  goes  on  as  a  passenger,  unless  he  has  given  notice  that 
such  was  not  his  intention  ;  and  if  the  jury  believe  from  the 
evidence  in  this  case,  that  the  plaintiff  when  he  went  on  the 
boat  had  not  given  any  notice  to  the  defendant,  that  he  was 
not  going  as  a  passenger  on  the  boat,  the  defendant  has  a 
right  to  presume  he  intends  to  go  on  as  a  passenger,  and  all  that 
the  defendant  was  liable  to  do  was  to  see  that  the  plaintiff  was 
safely  and  properly  on  the  boat,  and  that  when  on,  it  was  no 
negligence  on  the  part  of  the  defendant,  if  the  staging  was 
pulled  in,  or  no  bell  was  rung  warning  the  plaintiff  to  leave." 

"  6th.  The  defendant,  as  a  common  carrier,  is  bound  to 
give  all  passengers  getting  on  or  off  its  boat,  a  safe  and 
proper  mode  of  ingress  or  egress ;  but  the  presumption  of 
law  is,  unless  the  defendant  is  notified  to  the  contrary,  that 
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a  person  who  goes  on  board  of  the  boat  at  any  of  its  usual 
stopping  places,  where  the  boat  takes  on  freight  and  passen- 
gers, goes  on  as  a  passenger,  and  that  the  liability  of  the 
defendant  is  at  an  end  when  the  passenger  is  safely  and 
properly  on  the  boat,  and  that  it  is  no  negligence  on  the  part 
of  the  defendant,  not  to  give  warning  either  by  blowing  the 
whistle  or  ringing  the  bell  to  any  person  who  came  on  the 
boat  not  intending  to  take  passage  on  the  same,  nor  is  it  negli- 
gence on  the  part  of  the  defendant  not  to  have  a  staging  out 
in  order  that  such  a  person  can  leave  the  boat  in  that  manner." 

The  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  at  $500,  and  a  judgment  was  entered  accordingly. 
The  defendant  thereupon  took  this  appeal. 

Messrs.  Billings  &  Wise,  for  the  appellant. 
Messrs.  L.  &  L.  Davis,  for  the  appellee. 


Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Alton  City 
Court  by  John  Henry,  against  the  Keokuk  Packet  Company, 
for  an  injury  alleged  to  have  been  occasioned  by  the  care- 
lessness and  negligence  of  the  defendants. 

A  verdict  was  found  for  the  plaintiff,  which  the  court 
refused  to  set  aside,  and  rendered  judgment  thereon. 

To  reverse  this  judgment,  the  defendants  appealed  to  this 
court,  assigning  as  error,  the  refusal  of  the  court  to  set  aside 
the  verdict  as  being  contrary  to  the  law  and  the  evidence — 
giving  improper  instructions  for  the  plaintiff,  and  in  refusing 
defendants'  instructions,  and  in  modifying  the  fourth  instruc- 
tion asked  by  them. 

The  verdict  was  one,  we  do  not  think,  as  we  understand  the 
evidence,  we   would   have  been   willing   to   have   rendered, 
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believing  the  weight  of  it,  when  carefully  considered,  pre- 
ponderates in  defendants'  favor,  but  perhaps,  not  so  greatly,  as 
to  justify  the  interference  of  this  court.  It  was  conflicting,  and 
brings  the  case  within  the  rule  so  often  declared  by  this  court. 
Morgan  v.  Ryerson,  20  111.  343 ;  Bradley  v.  Geiselman,  22  ib. 
494  ;    Wallace  v.  Wren,  32  ib.  146. 

The  instructions  for  the  plaintiff  were  six  in  number,  of 
which  the  second  and  sixth  were  erroneous  and  should  not 
have  been  given.  The  second  omits  a  very  important  element, 
and  that  is,  the  consideration  of  the  plaintiff's  own  conduct  as  to 
caution  and  circumspection  on  his  part,  in  getting  off  the  boat. 
Although  the  boat  was  violating  the  law  by  racing  with 
another  boat,  and  by  reason  thereof  its  stoppage  at  the  usual 
landing  place  was  abridged,  so  that  the  plaintiff  had  not  a 
reasonable  time  allowed  him  to  leave  the  boat  in  the  usual 
manner  by  the  staging,  still,  that  did  not  relieve  him  from  the 
duty  of  exercising  proper  care  and  prudence  in  leaving  the 
boat.  If  the  plaintiff  was  guilty  of  negligence,  he  could  not 
recover  unless  that  of  the  defendants  was  greatly  in  excess, 
and  therefore,  the  omission  of  that  element  in  the  instruction, 
vitiated  it. 

The  sixth  instruction  was  this  :  "  If  the  jury  believe  from  the 
evidence,  that  the  boat  was  in  motion,  and  the  stagings  were 
on  board  or  being  drawn  on,  and  that  it  would  have  been  as 
dangerous  for  the  plaintiff,  under  the  circumstances,  to  get 
off  the  boat  by  the  way  of  the  staging,  as  it  was  in  getting  off 
the  way  he  did,  they  will  find  for  the  plaintiff  as  to  that  fact." 

We  cannot  but  think  this  instruction  misled  the  jury.  It 
tells  them  to  find  for  the  plaintiff,  if  the  plaintiff  could  not  get 
off  by  the  staging  without  injury  to  himself;  then  he  was  not 
culpable  no  matter  how  dangerous  the  mode  be  adopted  for 
getting  off  may  have  been.  His  clear  duty  was  to  use  proper 
care  and  prudence  in  his  effort  to  leave  the  boat.  If  there 
were  hazard  and  danger  in  one  mode,  and  in  that  which  he 
adopted,  he  should  not  have  adopted  it.  Had  the  gang-plank 
or  staging  been  drawn  in,  so  that  he  could  not  leave  the  boat 
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had  lie  made  known  his  wish  to  leave,  which  he  did  not,  he 
had  no  right  to  risk  his  life  or  limbs  by  jumping  off  the  boat 
in  the  manner  he  did.  The  gang-planks  were  not  drawn 
aboard,  but  the  shore  ends  were  within  a  few  feet  of  the  land 
• — the  boat  had  not  moved  from  the  landing  —the  plaintiff 
made  known  to  no  person  his  desire  to  leave,  but  of  his  own 
impulse,  and  with  great  confidence  in  himself,  imprudently 
jumped  from  the  boat  to  the  land.  We  think  this  instruction 
must  have  contributed  very  much  to  the  finding  of  this  ver- 
dict, and  as  we  cannot  see  from  the  whole  record  that  justice 
has  been  done,  we  must  reverse  the  judgment  and  remand 
the  cause,  that  a  new  trial  may  be  had,  and  such  instructions 
given  as  will  not  be  inconsistent  with  this  opinion.  The 
defendants'  fifth  and  sixth  instructions  were  properly  refused, 
there  being  no  such  presumption,  as  therein  claimed. 

Judgment  reversed. 


Charles  S.  Drake 

v. 

Robert  B.  Latham. 

1.  Fraud — misrepresentation  as  to  title.  If  a  persons  sells  a  tract  of  land, 
claiming  to  be  the  owner,  and  knowing  that  he  is  not,  he  is  guilty  of  a  fraud,  for 
which  the  vendee  may  rescind  the  contract. 

2.  But  if  he  professes  to  sell,  not  the  paramount  title,  but  only  a  claim 
derived  from  a  particular  source,  such  as  a  sale  of  the  land  for  taxes,  and  he  has 
a  claim  thus  derived,  he  is  not  guilty  of  a  fraud  for  which  the  vendee  can  rescind, 
merely  because  he  expresses  an  opinion  as  to  the  legal  value  or  strength  of  his 
claim,  which  the  facts  do  not  justify,  so  long  as  he  makes  no  false  statement  as  to 
what  those  facts  are. 

3.  Interest — at  what  rate  recoverable — wider  act  of  1849.  Upon  a  note  given 
while  the  interest  law  of  1849  was  in  force,  reserving  interest  at  ten  per  cent., 
where  the  consideration  was  not  borrowed  money,  only  six  per  cent,  can  be  reco- 
vered. 
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4.  Same — effect  of  act  of  1857.  The  act  of  1857  repealed  all  penalties  for 
reserving  a  greater  rate  of  interest  than  the  law  allowed,  but  the  creditor  can- 
not, as  a  mere  effect  of  that  repeal,  recover  a  higher  rate  of  interest  than  he 
could  lawfully  have  contracted  for. 

5.  Usury — how  availed  of.  It  has  been  held,  that  since  the  act  of  1857,  usury 
need  not  be  pleaded  if  the  fact  of  usury  appears  by  the  declaration. 

6.  So,  in  a  suit  to  foreclose  a  mortgage,  where  the  bill  on  its  face  discloses 
Jie  fact  that  a  higher  rate  of  interest  has  been  reserved  in  the  contract  than  the 
law  allowed,  and  the  master  computes  the  interest  on  that  basis,  the  question  of 
usury  may  be  presented  by  exceptions  to  the  master's  report,  without  having 
been  raised  by  answer  or  plea. 


Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  John  M.  Scott,  Judge  presiding. 

The  opinion  states  the  case  sufficiently. 

Mr.  William  B.  Jones,  for  the  appellant. 

Messrs.  Greene  &  Littler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  to  foreclose  a  mortgage  executed 
by  Drake  and  wife  to  Latham,  to  secure  the  payment  of  a 
promissory  note  for  $200.  The  defendants  filed  their  answer, 
setting  up  that  the  note  was  given  for  a  tax  title  to  a  tract  of 
land  occupied  and  owned  by  Drake,  and  that  Latham  fraudu- 
lently represented  that  said  tax  title  was  "  a  good  tax  title," 
whereas  it  was  invalid  and  useless.  It  is  admitted,  in  the 
answer,  that  Latham  held  a  title  purporting,  upon  its  face,  to 
be  what  is  called  a  tax  title.  The  complainant  excepted  to  the 
answer,  and  his  exceptions  were  sustained.  The  defendants 
failing  to  answer  further,  the  case  was  referred  to  the  master, 
who  reported  the  amount  due  upon  the  note,  and  the  court 
decreed  a  sale  of  the  premises. 


272  Drake  v.  Latham.  [Jan.  T., 


Opinion  of  the  Court. 


The  counsel  for  appellant  urges  that  the  answer  shows  such 
fraudulent  representations  by  the  mortgagee,  as  will  avoid  the 
note.  In  this  view  we  do  not  concur.  The  answer  does  not 
allege  a  mis-statement  by  Latham,  of  any  matter  of  fact.  It 
does  not  aver  that  he  made  any  statement  of  the  existence  of 
any  matter,  either  in  pais  or  of  record,  going  to  show  his  tax 
title  was  valid.  He  said  he  had  a  good  tax  title,  but 
■whether  it  was  or  not,  was  a  question  of  law,  for  the  decision 
of  which  Drake  was  doubtless  as  competent  as  Latham, 
and  the  facts  upon  wThich  an  opinion  might  be  based,  were 
within  his  reach.  As  to  those  facts,  Latham  did  not  deceive 
him,  for  he  said  nothing  in  regard  to  them.  It  is  evident, 
from  the  answer,  that  the  transaction  was  simply  this  :  Drake 
owned  eighty  acres  of  land.  Latham  had  a  tax  title  upon  it, 
which  he  said  was  good.  Whether  good  or  not,  Drake  regar- 
ded it  as  so  much  of  a  cloud,  that  he  was  willing  to  buy  it, 
and  Latham  conveyed  it  to  him  by  quit-claim  deed,  for  a  small 
sum,  and  Drake  having  removed  the  cloud,  now  seeks  to  evade 
payment,  by  claiming  that  Latham  had  no  right  to  express  his 
opinion  or  belief  that  his  tax  title  was  a  good  one.  If  a  per- 
son sells  a  tract  of  land,  claiming  to  be  the  owner,  and  knowing 
that  he  is  not  so,  he  is  guilty  of  a  fraud,  for  which  the  vendee 
may  rescind  the  contract ;  but  if  he  professes  to  sell,  not  the 
•paramount  title,  but  only  a  claim  derived  from  a  particular 
source,  such  as  a  sale  of  the  land  for  taxes,  and  he  has  a  claim 
thus  derived,  he  is  not  guilty  of  a  fraud  for  which  the  vendee 
can  rescind,  merely  because  he  expresses  an  opinion  as  to  the 
legal  value  or  strength  of  his  claim,  which  the  facts  do  not 
justify,  so  long  as  he  makes  no  false  statement  as  to  what 
those  facts  are.  By  telling  his  vendee  that  he  is  only  selling 
him  a  tax  title,  he  puts  him  on  his  guard.  He  informs  him 
of  the  source  of  his  title,  and  the  vendee  is  thus  at  liberty  to 
investigate  for  himself  the  validity  of  the  tax  sale.  We  can 
not  hold,  that  a  vendor  professing  to  sell  merely  a  tax  title, 
though  he  calls  it  good,  is  to  be  understood  as  professing  to  sell 
the  paramount  title,  when  it  is  known  to  all  persons  that  these 
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titles  have  hardly  ever  passed  the  scrutiny  of  the  courts,  when 
investigated,  as  a  question  of  paramount  title.  The  answer  in 
this  case  avers,  that  the  facts  showing  this  title  was  worthless 
were  known  to  Latham,  as  they  appeared  on  the  face  of  his 
title  papers.  But  in  that  event,  they  were  equally  known  to 
the  appellant,  and  it  is  immaterial,  as  a  legal  question,  what 
opinion  Latham  may  have  entertained  or  expressed  as  to  their 
effect  upon  his  claim  or  title,  when  the  facts  themselves  were 
known  to  the  appellant,  and  Latham  was  guilty  of  no  misre- 
presentation in  regard  to  them.  While  we  would  by  no  means 
relax  the  rules  which  courts  of  equity  apply  in  order  to  secure 
fair  dealing,  we  are  of  opinion  that  the  answer  in  this  case 
discloses  nothing  which  the  law  pronounces  a  fraud,  and  to 
sustain  this  defense  would  be  to  invite  litigation  in  every  case 
where  the  purchaser  of  either  real  or  personal  property  finds 
he  has  made  a  foolish  bargain. 

The  decree,  however,  should  have  allowed  only  six  per  cent, 
interest,  instead  of  ten.  The  note  was  given  while  the  law 
of  1849  was  in  force,  and  that  law  only  allowed  six  per  cent, 
interest  to  be  contracted  for  when  the  note  was  not  given  for 
borrowed  money,  and  forfeited  the  excess. 

The  act  of  1857  repealed  all  penalties,  but  the  creditor  could 
not,  as  a  mere  effect  of  that  repeal,  recover  a  larger  rate  of 
interest  than  he  could  lawfully  have  contracted  for.  We 
decided,  in  Parmelee  v.  Lawrence,  48  111.  331,  that  the 
legislature  had  the  power,  by  the  act  of  1867,  to  authorize 
the  recovery  of  whatever  interest  might  have  been  lawfully 
agreed  upon,  in  cases  where  a  larger  rate  had  been  reserved, 
but  this  act  in  terms  applies  only  to  cases  under  the  law  of 
1849,  where  more  than  ten  per  cent,  had  been  contracted  for, 
and  even  if  applicable  to  the  present  case,  it  would  only 
authorize  the  recovery  of  six  per  cent.,  which  was  also  autho- 
rized by  the  law  of  1849  itself.  It  is  said,  however,  that  this 
question  was  not  raised  either  by  answer  or  plea.  It  was, 
however,  presented  by  exceptions  to  the  master's  report,  and 

as  the  facts  showing  the  illegality  of  the  mode  of  computing 
18— 50th  III. 
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the  interest,  adopted  by  the  master,  appeared  on  the  face  of 
complainant's  own  bill,  where  it  was  averred  that  the  conside- 
ration of  the  note  was  the  sale  of  land,  we  are  of  opinion  the 
exceptions  to  the  master's  report  should  have  been  sustained. 
In  Stockham  v.  Munson,  28  111.  52,  it  was  held,  that  since  the 
act  of  1857,  usury  need  not  be  pleaded,  if  the  fact  of  usury 
appears  by  the  declaration. 

The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


Joseph  F.  Farrell,  by  his  next  friend,  etc.,  et  al. 

v. 
Allen  Parlier. 


1.  Foreclosure  of  mortgage — rights  of  parties  to  redeem.  The  grantee  of  a 
mortgagor  who  was  made  party  to  a  bill  for  foreclosure,  and  had  notice  of  the 
decree,  although  not  mentioned  therein,  has  the  same  right  to  redeem  that  his 
grantor  has,  who  is  named  in  the  decree.  Not  less  than  ninety  days  should  be 
allowed  for  redemption,  and  a  longer  time  when  the  sum  is  a  large  one. 

2.  Strict  foreclosure — when  allowed.  It  is  only  in  rare  cases,  where  the 
mortgaged  property  is  of  less  value  than  the  debt,  and  the  mortgagor  is  insolvent, 
and  the  mortgagee  is  willing  to  take  the  property  and  discharge  his  debt,  that  a 
strict  foreclosure  may  be  allowed.  It  is  not  proper  where  there  are  other  incum- 
brances on  the  property,  or  creditors,  or  purchasers  of  the  equity  of  redemption. 

3.  Sale  without  redemption — decree  of  erroneous  The  24th  section  of  our 
Judgment  and  Execution  Law,  prohibits  the  sale  of  mortgaged  lands,  under  a 
decree  of  foreclosure,  without  redemption ;  a  decree  ordering  such  sale  is,  there- 
fore, erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  M.  Durham,  for  the  plaintiff  in  error. 

Mr.  Henry  Clay,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Defendant  in  error  entered  his  appearance  and  confessed 
the  first,  second  and  third  errors.  The  first  is,  that  the  decree 
is  erroneous;  the  second,  that  the  court  erred  in  rendering  a 
decree  of  strict  foreclosure  without  giving  more  than  thirty 
days  for  redemption ;  and  third,  it  was  error  to  render  a 
decree  of  strict  foreclosure  without  allegation  or  proof  of  the 
insolvency  of  the  mortgagor.  These  being  confessed,  the 
decree  must  be  reversed,  and  as  the  cause  will  be  remanded, 
it  is  proper  that  we  should  consider  the  remaining  errors. 

The  fourth  assignment  of  errors,  questions  the  decree  for 
not  allowing  John  Farrell,  the  grantee  of  the  mortgagor,  to 
redeem.  The  decree  directs  Joseph  Farrell  to  pay  the  money 
due  and  found  by  the  decree,  within  twenty  days.  This  of 
course  gave  John  Farrell  the  same  opportunity  of  redeeming, 
as  he  was  a  party  defendant,  and  had  notice  of  the  decree. 
But  even  if  the  facts  of  the  case  authorized  a  strict  foreclosure, 
which  it  is  confessed  it  did  not,  still  the  time  for  redemption 
is  believed  to  be  unprecedentedly  short.  Under  the  English 
practice  six  months  was  given,  and  if  the  debt  was  large,  it 
frequently  occurred  that  the  court  would  extend  the  time  for 
another  six  months.  And  this  court  has  repeatedly  held  that  in 
case  of  an  irredeemable  sale  of  real  estate  not  less  than  ninety 
days  should  be  given,  and  when  the  sum  is  large,  a  longer 
period.  In  our  State,  and  in  view  of  our  statute,  it  is  only  in 
strong  cases,  which  form  exceptions,  that  there  should  be 
decreed  strict  foreclosure,  or  a  sale  without  redemption.  It 
may  be,  in  rare  cases,  when  it  appears  the  property  is  of  less 
value  than   the   debt   for  which  it  was  mortgaged,  and  the 
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mortgagor  is  insolvent,  and  the  mortgagee  is  willing  to  take  the 
property  in  discharge  of  his  debt,  that  a  strict  foreclosure  may- 
be allowed.  But  it  is  not,  as  a  general  rule,  proper,  when 
there  are  other  incumbrances  upon  the  property,  or  creditors, 
or  purchasers  of  the  equity  of  redemption.  The  statute  allow- 
ing redemption  in  such  cases  intends  to  make  the  property 
pay  as  much  of  the  mortgagor's  debts  as  it  is  worth. 

This  was,  however,  not  a  decree  of  strict  foreclosure,  as  it 
did  not  decree  the  payment  of  the  money  by  a  day  named,  or 
in  default  thereof,  that  the  conveyance  by  way  of  mortgage 
should  become  absolute,  and  the  equity  of  redemption  be 
foreclosed  and  barred.  On  the  contrary,  it  was  a  decree  for  a 
sale  of  the  property,  without  redemption.  By  a  reference  to 
the  24th  section  of  the  judgment  and  execution  law,  it  will  be 
seen  that  in  all  cases  of  the  sale  of  mortgaged  lands  under  a 
decree  in  equity,  the  same  right  of  redemption  is  given  as  in 
cases  of  the  sale  of  lands  under  an  execution  at  law.  This 
section  was  intended  to,  and  does,  prohibit  sales  of  mortgaged 
lands,  under  a  decree  of  foreclosure,  without  redemption.  It 
then  follows,  that  the  decree  was  erroneous  in  ordering  a  sale 
without  redemption. 

The  fifth  assignment  of  error  questions  the  correctness  of 
the  decree  in  reforming  the  deed  or  mortgage.  John  Farrell 
answered  that  he  had  purchased  the  Coanhill  farm  of  Joseph 
Farrell,  for  a  valuable  consideration,  and  that  he  knew  of  no 
mistake  in  the  deed  before  he  purchased.  This  brief  answer 
is  unintelligible.  It  nowhere  states  that  the  Coanhill  farm  is 
the  same  in  controversy,  nor  does  it  say  to  what  deed  he  had 
reference,  in  answering  that  he  had  no  knowledge  of  a  mistake. 
We  cannot  see  that  the  chancellor  could  regard  this  answer 
for  any  purpose,  unless  as  the  entry  of  his  appearance  to  the 
suit.  Nor  is  there  any  evidence  on  the  part  of  the  defendants 
from  which  it  can  be  seen  that  the  answer  was  intended  to 
refer  to  the  property  in  controversy. 

If  the  mistake  can  be  regarded  as  material,  or  rather,  if 
there   was  a  mistake  made  in   the  mortgage,    we   find    no 
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evidence  that  any  mistake  was  made.  JBassett  testified,  before 
the  master,  that  he  had  examined  the  records  and  found  that 
Joseph  Farrell  owned  the  land  at  the  time  he  executed  the 
mortgage  described  in  the  decree,  but  he,  or  any  other  witness, 
does  not  say  that  any  mistake  was  made.  He  does  not  pretend 
to  know  what  lands  Joseph  Farrell  intended  to  embrace  in  the 
deed.  But  we  do  not  see  that  any  mistake  was  made.  The 
description  of  the  tract  first  named,  seems  to  be  as  clear  and 
unmistakable  as  it  has  been  made  by  the  decree.  And  there 
is,  as  to  the  other  tract,  no  material  difference  between  des- 
cribing it  as  an  undivided  forty-five  acres  of  the  eighty, 
and  nine-sixteenths  of  the  same  eighty  acres.  Nine-sixteenths 
is  forty-five  acres,  and  it  is  undivided.  If  any  material  differ- 
ence exists  between  the  two  descriptions,  we  are  unable  to 
appreciate  it. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


William  B.  Jones  et  al. 

v. 

Ezek  C.  Buffum. 


1.  Exceptions — whether  necessary.  Under  the  22d  section  of  the  Practice 
Act  (Scates'  Comp.  263),  parties  may  assign  error  on  the  final  judgment,  upon 
both  the  law  and  the  evidence,  in  case  of  trial  by  the  court  without  a  jury ;  and 
no  formal  exception  to  overruling  a  motion  for  a  new  trial,  is  necessary,  nor 
is  any  motion  for  a  new  trial  necessary.  The  court,  under  that  section,  are 
authorized  to  consider  both  the  law  and  the  evidence,  and  determine  whether 
error  has  intervened  in  rendering  the  judgment. 

2.  Former  decisions. — The  case  of  Metcalf  v.  Fouts,  27  111.  110,  approved  and 
applied.     Mahoney  v.  Davis,  44  111.  288,  cited  to  the  same  point. 
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3.  Consideration — partial  failure  of,  in  a  note.  It  is  competent  to  show  what 
was  the  real  consideration  of  a  note  sued  on,  in  order  to  impeach  it.  Under  our 
statute,  a  party  may  plead  the  total  or  partial  failure  of  consideration,  alleging 
wherein  and  to  what  extent. 

4.  Same — in  sale  of  real  estate.  Under  a  plea  of  partial  failure  of  considera- 
tion, it  is  competent  for  a  defendant  to  show  that  a  note  was  given  in  part  for 
real  estate  and  in  part  for  improvements  which  were  to  be  made  thereon  by  the 
vendor,  but  which  were  not  made  ;  and  their  value  is  the  extent  of  the  failure 
of  consideration.  Such  evidence  would  neither  contradict  nor  vary  the  stipula- 
tions in  the  note  or  deed. 


Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  "William  B.  Jones,  for  the  appellants. 

Messrs.  Hoblit  &  Foley,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  to  the  Logan  Cir- 
cuit Court,  by  Ezek  C.  Buffum,  against  William  B.  Jones  and 
William  M.  Beson,  on  a  promissory  note  made  to  Emily  Ben- 
net,  and  by  her  endorsed,  after  due,  to  the  plaintiff.  The  plea 
was  the  general  issue,  with  leave  to  the  defendants  to  give 
in  evidence  all  such  matters  as  might  be  specially  pleaded, 
whether  set  off,  recoupment,  payment,  or  partial  failure  of 
consideration. 

The  cause  was  tried  by  the  court,  and  judgment  for  the 
plaintiff  for  the  balance  found  due  upon  the  note. 

To  reverse  this  judgment,  the  defendants  appeal  to  this 
court. 

At  the  threshold,  appellee  objects  that  the  bill  of  excep- 
tions does  not  preserve  the  motion  for  a  new  trial,  and  it  is  not 
shown  that  any  exception  was  taken  to  the  decision  of  the 
court  overruling  the  motion,  nor  any  allusion  to  it  in  the  bill 
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of  exceptions,  and  insists,  therefore,  that  the  judgment  should 
be  affirmed. 

The  record  shows  exception  was  taken  to  the  action  of  th^e 
court  in  its  finding  and  in  its  judgment. 

In  Metcalfv.  Fonts,  27  111.  110,  it  was  urged  the  appellant 
could  not  assign  error  on  the  judgment,  because  no  reasons 
for  a  new  trial  were  tiled  in  the  circuit  court.  This  court  said : 
"  Under  the  22d  section  of  the  Practice  Act,  parties  are  autho- 
rized to  assign  error  on  the  final  judgment,  upon  both  the  law 
and  the  evidence,  in  cases  of  trial  by  the  court  without  a  jury, 
and  if  error  could  not  be  assigned  for  overruling  a  motion  for 
a  new  trial,  in  such  a  case,  yet  as  error  may  be  assigned  on 
the  final  judgment,  there  can  be  no  force  in  the  objection,  the 
court,  under  that  section,  being  authorized  to  consider  both  the 
law  and  the  evidence,  and  determine  whether  error  has  inter- 
vened in  rendering  the  judgment."  With  equal  force  may  it 
be  urged,  that  no  formal  exception  to  overruling  a  motion  for 
a  new  trial,  was  necessary.  The  cases  cited  on  this  point  by 
appellee,  were  all  cases  of  trials  by  jury,  except  the  case  of 
Daniels  v.  Shields,'  38  111.  197.  In  the  latter  case,  there  was 
no  bill  of  exceptions  taken  to  the  finding  of  the  court,  but  a 
mere  entry  of  a  motion  for  a  new  trial.  In  this  case,  no 
motion  for  a  new  trial  was  made,  and  the  case  is,  therefore, 
within  the  principle  of  the  case  of  Metcalf  v.  Fouts,  supra, 
and  is  in  conformity  with  the  22d  section  of  the  Practice 
Act  (Scates'  Comp.  263).  The  same  point  was  fully  decided 
in  Mahoney  v.  Davis,  44  111.  288. 

The  case  will  be  considered  as  though  a  plea  of  partial  fail- 
ure of  consideration  had  been  interposed,  and  in  that  light, 
the  testimony  offered  by  the  defendants,  the  makers  of  the 
note,  was  perfectly  legitimate.  It  is  every  day's  practice, 
under  such  a  plea,  to  show  by  proof  what  was  the  real  consid- 
eration of  the  note  sued  on,  in  order  to  impeach  it,  and  such 
is  the  well  settled  law.  Under  our  statute,  a  party  may  plead 
the  note  was  given  for  no  good  or  valuable  consideration,  or 
that  the  consideration  has,  wholly  or  in  part,  failed,   alleging 
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wherein  and  to  what  extent.  So  it  may  be  shown  by  parol, 
that  the  consideration  for  a  conveyance  of  land,  though 
expressed  in  the  deed  to  have  been  received,  has  not,  in  fact, 
been  received,  as  this  court  said,  in  Kimball  v.  Walker,  30 
111.  482,  and  Ayer  v.  McConnel,  15  111.  232.  It  is  not  compe- 
tent to  vary  the  import  of  the  deed  by  parol  proof,  but  the 
consideration  may  be  proved  to  be  other  and  different  than  is 
expressed  in  the  deed. 

It  was  competent  for  the  defendant  to  show  for  what  the  note 
was  given,  and  then  prove,  that  he  did  not  receive  the  thing, 
or  property,  for  which  it  was  given.  The  note  in  suit,  on  its 
face,  has  no  connection  with  the  sale  and  conveyance  of  real 
estate,  but  under  the  plea  it  was  competent  for  the  defendant 
to  show,  it  was  given  in  part  for  real  estate,  and  in  part  for 
improvements  which  were  to  be  made  by  the  vendor,  on  the 
land  sold,  which  would  make  it  of  the  value  agreed  to  be  paid. 
Such  proof  cannot  be  said  to  vary  the  terms  of  the  contract 
— it  goes  to  show  what  the  real  contract  was,  and  then  it  is 
open  to  proof  of  failure,  either  partial  or  total.  It  is  in  har- 
mony with  the  deed.  Here  the  proof  was,  that  the  real  estate 
sold  to  defendants  was  of  the  value  of  $5,000,  the  purchase 
price  agreed  upon,  with  a  fence  upon  it  of  a  certain  value,  for 
which  the  vendor  had  contracted  at  the  time  of  the  sale  to  the 
defendants,  and  also  the  erection  of  a  portico  of  a  certain  value, 
which  fence  and  portico  were  proved  should  have  been  of  the 
value  of  near  $400.  These,  with  the  land  sold,  were  the  con- 
sideration of  the  note,  and  the  defendants  had  the  undoubted 
right,  under  their  plea  of  partial  failure  of  consideration,  to 
show  the  payee  had  failed  to  erect  them,  and  their  value  would 
be  the  extent  of  the  failure  of  the  consideration.  Such  evi- 
dence would  neither  contradict  nor  vary  the  stipulations  in  the 
note  or  deed. 

Suppose  the  consideration  of  the  note  was  the  land,  on 
which  the  vendor  was  to  build  a  house  of  a  certain  value  by 
a  certain  time., and  the  house  is  not  built?   Surely,  nothing 
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can  be  plainer,  than  there  would  be  a  partial  failure  of  consi- 
deration, to  the  extent  of  the  value  of  the  house. 

None  of  the  cases  cited  by  appellee  are  like  this.  That  of 
Farrar  v.  Uinch,  20  111.  649,  has  some  points  of  resemblance, 
but  when  examined,  will  be  seen  to  be  so  unlike,  as  not  to 
control  this.  That  was  an  action  upon  notes  given  for  a  patent 
right,  for  which  a  deed  of  assignment  was  executed,  express- 
ing the  contract  in  full.  It  was  held,  it  was  not  competent 
for  the  defendants  to  show,  by  parol,  that  anything  else  than 
was  expressed  in  the  deed,  was  conveyed  by  it.  The  defen- 
dant in  this  case  did  not  propose  to  show  that  anything  else 
was  to  be  conveyed  to  him,  than  was  expressed  in  the  con- 
veyance, but  that  the  consideration  of  the  note  was  not  only 
the  land  conveyed,  but  that  there  was  to  be  a  fence  of  a  cer- 
tain value  erected  upon  it,  and  a  portico  of  a  certain  style. 
Such  proof  goes  directly  to  the  consideration,  and  was  proper. 

Suppose  A  sells  to  B  a  tract  of  land  warranted  to  contain 
one  hundred  acres,  for  which  he  receives  the  note  of  B.  On 
actual  measurement,  it  is  found  to  contain  but  eighty  acres. 
The  deficiency  goes  to  the  consideration  of  the  note,  and  can 
be  pleaded  as  partial  failure.  The  books  are  full  of  such 
cases. 

We  think  it  a  clear  case  for  the  appellants.  Their  plea  of 
partial  failure  of  consideration,  sustained  by  the  proof,  should 
have  prevailed,  and  the  finding  should  have  been  for  the 
appellants. 

Appellee  contends  such  testimony  enlarges  the  deed,  and 
really  makes  a  new  deed  between  the  parties.  We  do  not  so 
understand  it.  Here  a  note  is  given  for  a  tract  of  land,  the 
vendor  to  place  upon  that  land  certain  improvements.  He 
fails  to  make  the  improvements,  and  sues  upon  the  note,  it  is 
clear,  the  defendants  are  at  liberty  to  show  the  consideration 
of  the  note  has  failed  to  the  extent  of  the  value  of  these 
improvements,  and  this,  without  touching  upon  that  salutary 
rule  of  law  on  which  appellee  so  strenuously  insists.  We 
can  perceive  no  principle  of  law  which  is  violated  by  receiving 
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parol  proof  to  show  part  failure  of  consideration  of  the 
note.  We  forbear  any  remarks  upon  the  conduct  of  the  payee 
of  the  note  in  regard  to  the  quality  of  fence  she  erected.  The 
one  she  had  contracted  to  erect,  at  the  time  she  sold  to  appel- 
lant, was  to  be  of  the  value  of  $1.10  per  foot ;  so  soon  as  she 
sold,  she  changed  the  contract,  by  which  change  the  fence  she 
did  erect  did  not  cost  more  than  65  cents  per  foot,  thus  depriv- 
ing appellants  of  the  difference  in  these  values. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Matthew  McMillan 

v. 
John  Andrew. 

Estrays — advertisement  of— duty  of  taker-up  of  The  title  to  an  estray  does 
not  vest  in  the  taker-up,  unless  he  has  complied  with  all  the  material  require- 
ments of  the  statute,  among  which  the  posting  and  advertising  are  especially 
important.  A  mistake  in  the  name  of  the  taker-up  is  a  fatal  defect  in  the  adver- 
tisement of  estrays,  where  the  notice  fails  to  so  describe  the  locality  as  will 
enable  the  owner  to  find  his  property.  He  should  see  to  it  that  publication  is 
properly  made,  if  he  would  acquire  title  to  the  estray. 

Appeal  from  the  Circuit  Court  of  Eandolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  B.  Underwood  and  Mr.  John  Michan,  for  the  appel- 
lant. 

Mr.  II.  K.  S.  O'Melveny,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  this  case,  the  appellee,  who  was  defendant  below,  claimed 
title  to  the  mare  in  controversy  under  the  statute  of  estrays. 
In  order  to  prove  the  advertisement  required  by  the  statute, 
he  oifered  in  evidence  a  copy  of  a  notice  in  which  the  mare  is 
described  as  taken  up  by  John  Anderson,  whereas  she  was 
taken  up  by  John  Andrew.  The  title  to  an  estray  does  not 
vest  in  the  taker-up,  unless  he  has  complied  with  all  the  mate- 
rial requirements  of  the  statute,  among  which  the  posting  and 
advertising  are  especially  important.  Hyde  v.  Prior,  13  111. 
64.  The  mistake  in  the  name,  in  this  case,  was  a  fatal  defect, 
since  the  notice  failed  to  give  the  owner  correct  information  as 
to  the  person  to  whom  he  should  apply  for  his  property,  and 
did  not  state  in  what  county  such  person  resided,  but  only 
described  his  locality  as  "  about  3-J  miles  from  Coulter's  Mill, 
on  the  Pinckneyville  road,  Athens  precinct."  It  appears  this 
was  in  St.  Clair  county,  but  unless  the  owner  happened  to  live 
in  the  same  neighborhood  such  a  description  would  give  him 
very  little  idea  of  the  place  where  he  was  to  seek  his  property. 
It  thus  appears  there  was  nothing  in  the  notice  that  would 
cure  the  mistake  in  the  name  of  the  taker-up,  and,  if  seen  by 
the  owner,  it  would  not  have  given  such  information  as  the 
statute  intended  should  be  furnished. 

It  is  said,  however,  that  this  was  an  error  of  the  clerk  or 
justice  in  preparing  the  advertisement,  for  which  the  person 
taking  up  the  estray  ought  not  to  suffer.  It  may  be  true  he 
ought  not  to  suffer,  but,  on  the  other  hand,  the  owner  ought 
not  to  lose  his  property,  and  cannot  lose  it,  by  this  proceeding, 
unless  the  material  requirements  of  the  statute  intended  for 
his  protection  have  been  obeyed,  no  matter  to  whom  the  dis- 
obedience is  chargeable.  The  law  imputes  no  fault  to  the 
owner  because  his  horse  strays  away,  and  deprives  him  of  his 
title  only  upon  certain  conditions,  one  of  which  is  the  publica- 
tion of  a  notice  which,  if  seen  by  him,  will  inform  him  where 
he  may  recover  his  property.     The  cases  of  Harlow  v.  Berger, 
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30  111.  429,  and  Merrick  v.  Wallace,  19  ib.  499,  cited  by  appellee's 
counsel,  do  not  sustain  his  position,  as  they  only  decide  that  a 
person  who  had  become  the  owner  of  property  by  a  valid 
deed  does  not  lose  his  title  through  an  error  of  a  recorder. 
But  here  the  person  taking  up  the  property  had  not  acquired 
the  title,  and  if  he  desired  to  acquire  it,  he  should  have  seen 
that  the  publication  was  properly  made.  We  can  well  hold 
that  the  owner  of  property  does  not  lose  his  title  by  the  mis- 
take of  an  officer,  as  was  held  in  the  above  cases,  but  we 
cannot  hold  that  a  stranger  may  acquire  title,  in  a  proceeding 
of  this  character,  in  spite  of  any  mistakes  of  officers. 

We  hold  this  advertisement  to  have  been  fatally  defective, 
and  as  the  circuit  court,  in  its  instructions  to  the  jury,  took  a 
different  view,  the  judgment  must  be  reversed. 

Judgment  reversed. 


Katharine  Schneider  et  ah 

v. 

Conrad  Seibert  et  al. 

1.  Bill  in  chancery — for  partition — of  the  proper  allegation  as  to  title.  Where 
a  bill  in  chancery,  filed  for  a  partition  of  lands,  in  setting  out  the  title  of  the 
parties,  alleges  that  their  ancestor  died,  seized  of  the  premises  sought  to  be 
divided,  and  that  he  died  intestate,  and  that  they  are  his  heirs  at  law,  although 
the  bill  might  be  obnoxious  to  a  demurrer  for  want  of  more  specific  allegation  of 
title,  it  would  be  sufficient  to  support  a  decree  for  partition. 

2.  Bill  op  interpleader — in  a  suit  for  partition.  Where  a  bill  is  filed  for  a 
partition  of  lands  among  several  joint  owners,  a  judgment  creditor  of  one  of  the 
parties  having  a  lien  upon  the  premises  to  the  extent  of  the  share  of  his  debtor, 
has  such  an  interest  in  the  land  as  will  authorize  him  to  file  a  bill  of  interpleader, 
under  the  seventh  section  of  the  partition  act,  for  the  purpose  of  subjecting 
such  share  to  the  satisfaction  of  his  debt. 
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3.  A  person  interpleading  in  such  a  case,  should  also  answer  the  original  bill, 
and  if  he  fails  to  do  so,  on  motion  made  in  the  court  below,  he  will  be  compelled 
to  answer,  or  his  bill  of  interpleader  will  be  stricken  from  the  files. 

4.  But  if  the  objection  be  not  taken  in  the  court  below,  an  omission  to  file  an 
answer  will  not  be  ground  for  reversal,  especially  when  it  can  be  seen  an  answer 
could  not  have  been  of  any  service  to  any  party  to  the  suit,  and  of  no  importance 
to  the  rights  of  the  party  interpleading. 

5.  Where  the  jurat  appended  to  a  bill  of  interpleader  of  such  character, 
states  that  the  complainant  deposed  that  it  was  true  in  substance  and  in  fact, 
that  is  sufficient,  although  in  the  jurat  the  bill  was  called  a  plea;  the  jurat  being 
attached  to  the  bill,  will  be  understood  as  referring  to  that  and  nothing  else. 

6.  Partition — order  of  sale — of  the  oath  of  the  commissioners  appointed  to  make 
partition.  In  a  suit  in  chancery  for  partition,  the  oath  of  the  commissioners 
appointed  to  divide  the  lands,  was  objected  to  as  insufficient  to  authorize  an' 
order  of  sale  based  upon  the  report  of  such  commissioners,  because  in  the  title 
of  the  cause,  as  written  over  the  oath,  the  christian  names  of  two  of  the  parties 
were  given  to  the  wrong  persons,  and  the  two  parties  were  transposed  as  to  their 
position  as  complainant  and  defendant ;  but  there  being  enough  to  show  the 
oath  was  in  that  proceeding  it  was  held  sufficient. 

1.  Notice  of  the  filing  of  a  bill  of  interpleader — whether  necessary.  "Where  a 
party  files  a  bill  of  interpleader  in  a  suit  for  partition,  he  is  not  required  to  give 
notice  thereof  to  the  complainants  in  the  suit.  When  a  plaintiff  is  prosecuting 
a  suit  in  court,  he  must  be  presumed  to  have  notice  of  every  step  taken  or  paper 
filed  in  the  cause. 

8.  So,  the  omission  to  give  such  notice  is  no  ground  for  granting  a  party  leave 
to  answer  the  bill  of  interpleader  after  he  has  permitted  a  default  to  be  entered 
in  respect  to  it,  and  a  final  decree  rendered. 

9.  Of  granting  leave  to  answer — after  final  decree.  Where  a  party  to  a  suit 
in  chancery,  against  whom  a  default  has  been  taken  and  final  decree  entered, 
asks  to  have  the  decree  opened  and  for  leave  to  file  an  answer,  he  should  present 
his  answer  on  making  his  motion,  in  order  that  the  court  may  see  whether  it 
presents  a  defense.  Unless  the  answer  is  so  presented  the  motion  for  leave  to 
answer  should  be  denied. 

10.  Entering  decrees  of  record — duly  of  the  clerk.  It  is  not  the  duty  of  the 
clerk  of  a  court  to  draw  decrees  in  chancery,  but  only  to  record  them  when  drawn 
by  counsel  and  approved  by  the  chancellor,  and  such  is  the  proper  practice. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 


Schneider  et  al.  v.  Seibert  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Mr.  William  H.  Underwood,  for  the  appellants. 

Messrs.  T.  J.  &  L.  Krafft,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  Conrad  and  Henrietta  Seibert,  in 
the  St.  Clair  Circuit  Court,  against  appellants,  for  partition 
and  the  assignment  of  dower.  It  alleges  that  in  the  year 
1856,  Jacob  Braun  died  intestate,  seized  of  the  real  estate 
described  in  the  bill ;  that  he  left  Katharina  his  widow,  who 
has  since  intermarried  with  Conrad  Schneider,  and  Katharina 
intermarried  with  Frederick  Rodernisch,  and  Frederick  Braun, 
George  Braun,  Jacob  Braun,  and  Henrietta,  intermarried  with 
Conrad  Seibert,  and  Amelia  Braun,  his  children  and  heirs ; 
that  the  widow  is  entitled  to  dower,  and  each  of  the  children 
to  cue  undivided  sixth  of  the  property.  The  bill  prays  assign- 
ment of  dower  and  partition  of  the  property.  A  guardian 
ad  litem  was  appointed  for  the  minor  defendants,  and  a  rule 
on  defendants  for  an  answer. 

At  the  return  term.  Jacob  Weyhopt,  on  leave  of  the  court, 
filed  a  bill  of  interpleader.  And  the  guardian  ad  litem  filed 
an  answer  for  the  minors  at  the  same  term,  and  the  adult 
defendants  having  failed  to  answer  under  the  rule,  the  bill  was 
taken  as  confessed  as  to  them.  A  rule  was  taken  on  Frederick 
Braun  and  Conrad  Schneider,  to  answer  the  bill  of  inter- 
pleader. The  rule  not  being  complied  with,  the  bill  of  inter- 
pleader was  taken  as  confessed.  It  alleged,  that  Frederick 
Braun  was  indebted  to  Weyhopt,  in  the  sum  of  $301,  by 
several  judgments  recovered  before  a  justice  of  the  peace, 
upon  ♦which  execution  had  been  issued  and  returned  no 
property  found,  and  transcripts  had  been  taken  and  filed  in  the 
clerk's  office  of  the  circuit  court,  and  had  thereby  become  a 
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lien  on  his  interest  in  this  real  estate  ;  that  Frederick  Braun 
and  wife,  to  defraud  him  out  of  his  debt,  had  conveyed  that 
interest  to  Conrad  Schneider,  for  the  pretended  consideration 
of  one  hundred  dollars;  charges  this  conveyance  to  be  fraudu- 
lent, and  that  no  consideration  was  paid  or  received  to  support 
the  deed ;  and  it  prays  that  the  deed  may  be  canceled  and 
the  share  of  Frederick  Braun  in  the  premises  be  applied  to 
the  satisfaction  of  his  judgments. 

On  the  hearing,  at  the  September  term,  1867,  commission- 
ers were  appointed  to  assign  dower  and  make  partition  of  the 
premises.  They  reported  at  the  same  term  that  the  premises 
are  not  susceptible  of  partition  or  assignment  of  dower,  without 
manifest  injury  to  the  owners.  The  master,  to  whom  the  bill 
of  interpleader  had  been  referred,  to  hear  and  report  the  proof, 
made  his  report  which  was  approved.  A  jury  was  empanelled 
to  assess  the  yearly  value  of  the  widow's  dower  in  the  premises, 
and  found  it  to  be  $45,  and  it  was  ordered  to  be  paid  in  equal 
semi-annual  instalments;  and  to  be  a  lien  on  the  lots.  It 
was  decreed  that  the  lots  be  sold  by  the  master  in  chancery, 
and  that  he  pay  the  costs  of  the  suit  out  of  the  proceeds,  and 
the  balance  be  paid  to  the  parties  according  to  their  several 
interests,  except  the  share  of  Frederick  Braun,  which,  not 
exceeding  $426.10,  should  be  paid  to  Jacob  Weyhopt,  instead 
of  to  Jacob  Braun ;  and  the  cause  was  continued. 

The  master  sold  the  premises  and  made  a  report  to  the 
March  term,  1868,  of  the  court.  And  Conrad  Schneider,  at 
the  same  term,  entered  his  motion  for  leave  to  answer  the  origi- 
nal bill  and  the  bill  of  interpleader.  The  master's  report  was 
approved  and  the  cause  continued.  At  the  July  special  term, 
1868,  Schneider's  motion  for  leave  to  answer  was  overruled, 
and  he  brings  the  record  to  this  court  on  appeal,  and  assigns 
various  errors  for  a  reversal. 

It  is  first  objected,  that  the  court  erred  in  decreeing  the  par 
tition,  because  the  bill  failed  to  state  the  title  to  have  been  in 
fee  or  otherwise.  Under  our  statute,  such  an  allegation  would, 
no  doubt,  be  necessary,  but  whether  a  decree  in  such  a  case 
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would  be  reversed  for  the  want  of  it,  it  is  not  necessary  to 
determine  in  this  case,  as  this  is  a  bill  in  chancery.  The  bill 
alleges,  that  the  parties  are  the  owners  of  the  lots,  or,  which 
amounts  to  the  same  thing,  that  their  ancestor  died  seized  of 
the  premises,  and  that  he  died  intestate,  and  that  the  parties 
are  his  heirs  at  law.  Although  not  formal,  or  skillfully  drawn, 
we  think  the  allegation  of  the  bill  supports  the  decree. 
There  is  an  averment  that  there  was  a  legal  seizin  of  the 
property,  and  this  authorizes  a  court  of  chancery,  when  not 
objected  to  by  demurrer,  to  decree  a  partition.  If  a  demurrer 
had  been  filed  for  want  of  form,  it  would  have  been  sustained, 
and  the  parties  required  to  amend  by  making  the  allegation 
more  specific. 

It  is  insisted  that  the  court  erred  in  entertaining  the  bill  of 
interpleader,  because  it  was  not  properly  sworn  to  when  it 
was  filed.  The  jurat  states  that  complainant  deposed  that  it 
was  true  in  substance  and  in  fact.  It  is  true,  it  is  called  a  plea, 
but  that  was  not  fatal,  as  the  jurat  was  attached  to  the  bill  and 
manifestly  refers  to  it,  and  could  have  referred  to  nothing  else. 
This  is  not  strictly  a  bill  of  interpleader,  but  is  for  a  different 
purpose  and  of  a  different  character.  A  bill  of  interpleader 
is  where  a  person  holds  property  or  money,  and  two  or  more 
persons  claim  it,  and  he  files  a  bill  against  them  to  compel 
them  to  settle  their  rights,  that  he  may  know  to  whom  to  pay 
the  money  or  deliver  the  property,  and  in  such  a  case  it  is 
necessary  that  complainant  file  an  affidavit  that  the  bill  is  filed 
in  good  faith  and  not  in  collusion  with  any  of  the  parties. 

This  bill  is  called  a  bill  of  interpleader  by  our  statute,  the 
seventh  section  of  the  partition  act  permitting  it  to  be  filed. 
In  this  case,  Weyhopt  claimed  to  hold  a  lien  on  the  premises 
to  the  extent  of  the  share  of  one  of  the  heirs,  and  to  that 
extent  he  had  an  interest  in  the  premises  about  to  be  par- 
titioned, and  hence  he  had  the  right  to  file  his  bill.  And 
failing  to  answer  the  original  petition  was  ground  for  exception 
in  the  court  below,  and  should  have  been  availed  of  in  that  court. 
Had  a  motion  been  made,  the  court  would  have  compelled  him 
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to  answer,  or  have  stricken  his  bill  from  the  files,  but  it  is  no 
ground  for  a  reversal,  especially  when  we  can  see  that  an  answer 
could  not  have  been  of  any  service  to  any  party  to  the  suit  or 
of  the  slightest  importance  to  the  rights  of  "Weyhopt.  As  a 
general  rule,  an  appellate  court  never  reverses  unless  it  can  be 
seen  that  injury  or  wrong  has  resulted  or  may  have  resulted 
to  the  party  complaining  of  the  action  of  the  court. 

It  is  also  urged  that  the  court  erred  in  ordering  the  sale, 
when  the  report  failed  to  show  that  the  commissioners  were 
sworn  in  the  case,  or  that  any  proper  report  was  filed,  upon 
which  to  base  the  order. 

It  appears,  that  in  the  title  of  the  suit  written  over  the  oath 
the  name  of  Mrs.  Seibert  is  written  "  Katharine,"  and  as  a 
defendant,  and  that  of  Mrs.  Schneider  is  written  "  Henrietta," 
and  as  one  of  the  complainants.  In  other  respects,  however, 
the  title  is  correct,  and  it  is  properly  entitled  as  a  bill  for  par- 
tition. There  is  enough  in  this  case  to  indicate  that  the  oath 
is  in  this  proceeding.  And  the  body  of  the  oath  is  sufficiently 
full  and  comprehensive,  and  being  sufficient,  it  supports  the 
report  of  the  commissioners. 

It  is  urged  that  as  Conrad  Schneider  had  no  notice  of  the 
filing  of  the  bill  of  interpleader,  he  should  have  been  let  in  to 
answer  the  bill.  When  a  plaintiff  is  prosecuting  a  suit  in 
court  he  must  be  presumed  to  have  notice  of  every  step  taken 
or  paper  filed  in  the  cause.  Our  practice  does  not  require 
that  the  parties  should  be  served  with  notice  of  each  step 
taken.  They  have  access  to  the  files  and  have  knowledge,  or 
the  means  of  knowing,  that  papers  are  filed,  and  they  must 
regard  them  or  be  responsible  for  the  consequences  of  their 
neglect.  This  constituted  no  ground  for  granting  leave  to 
answer.  Again,  the  record  fails  to  show  that  his  answer  was 
prepared  and  submitted  with  the  motion,  that  the  court  might 
see  whether  or  not  it  presented  a  defense.  This  is  the  well 
and  uniformly  established  practice,  and  the  court  should  deny 
the  motion  unless  the  answer  is  presented  on  the  motion. 
After  having  suffered  the  default  and  permitted  the  cause  to 
19— 50th  III. 
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progress  to  a  hearing,  final  decree,  and  a  sale  under  it,  the 
party  should  present  a  strong  case  to  be  entitled  to  leave  to 
open  the  decree  by  filing  an  answer. 

In  this  case,  all  of  the  orders  seem  to  have  been  entered  by 
the  clerk,  and  they  are  very  inartificially  drawn,  and  it  requires 
some  effort  to  arrange  them  in  such  order  as  to  present  the 
substance  of  the  proceedings  had  on  the  trial  and  other  steps 
that  were  taken  in  the  case.  In  cases  of  importance,  and  such 
as  affect  the  title  to  real  estate,  it  is  important  that  orders  and 
decrees  in  chancery  should  be  regular,  and  for  the  protection 
of  litigants  the  solicitors  should  draw  them  and  have  them 
recorded  under  the  direction  of  the  presiding  judge.  All 
form  should  not  be  dispensed  with  in  this  class  of  cases.  The 
great  majority  of  men  suppose,  and  have  a  right  to  suppose, 
that  when  a  decree  is  rendered  ordering  the  sale  of  real 
estate,  the  decree  is  at  least  formal  and  is  good  in  substance.  It- 
has  never  been  regarded  as  the  duty  of  the  clerk  to  draw 
decrees  in  chancery,  but  only  to  record  them  when  drawn  by 
counsel  and  approved  by  the  chancellor.  Although  informal, 
and  unskillfully  drawn,  the  decrees  and  orders  in  this  case  sus- 
tain the  sale.  And  we  perceive  no  error  requiring  the  reversal 
of  the  decree  of  the  court  below,  and  it  must  be  affirmed. 

Decree  affirmed. 


Hallam  R.  Smith 

v. 
John  D.  Gillett. 

1.  Pleading! — of  an  averment  as  to  ifie  place  of  delivery  of  property  sold.  In 
an  action  by  a  purchaser  of  a  lot  of  cattle,  against  the  vendor,  for  failing  to 
deliver  them,  the  cattle  being  fed  at  the  time  of  the  sale,  by  a  person  named,  and 
to  be  delivered  at  a  future  day,  it  was  averred  in  the  declaration  that  the  cattle 
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were  to  be  delivered  at  the  place  where  said  cattle  were  fed,  and  to  be  taken  by 
the  plaintiff  at  said  place,  and  paid  for  when  weighed  at  some  convenient  cattle 
scales.  It  was  held,  that  the  substance  of  the  averment  as  to  the  place  of  delivery 
was,  that  the  cattle  were  to  be  delivered  where  fed,  and  there  to  be  received  by 
the  plaintiff;  the  allegation  as  to  the  weighing  of  the  cattle  and  paving  for  them 
when  weighed,  has  no  connection  with  that  of  the  delivery,  and  whether  proved 
or  not,  could  not  affect  the  question  of  the  place  of  delivery. 

2.  Contract  of  sale — of  the  place  of  delivery.  If  A,  owning  a  large  lot  of 
cattle  then  being  fed  in  a  certain  lot  of  his,  or  of  another  person,  agrees  to  sell 
them  to  B  at  a  certain  price  per  hundred  weight,  and  to  deliver  them  between 
two  certain  days  named,  and  nothing  is  said  about  the  place  of  delivery,  a  jury 
would  have  a  right  to  infer,  in  an  action  by  the  purchaser  against  the  vendor 
for  failing  to  deliver,  that  the  place  of  delivery  was  where  the  cattle  were  being 
fed ;  and  evidence  of  such  a  contract  would  so  far  tend  to  prove  an  averment  that 
the  cattle  were  to  be  delivered  at  the  place  where  fed,  that  a  jury  trying  the 
cause  should  be  permitted  to  consider  it. 

3.  Same — of  the  time  of  'payment.  Under  such  a  contract,  it  would  be  the 
duty  of  the  purchaser  to  be  at  the  place  where  the  cattle  were  being  fed,  on  the 
day  named,  ready  and  willing  to  pay  the  price  agreed  on  when  the  weight  should 
be  ascertained ;  nothing  being  said  about  the  time  of  payment,  the  law  would 
imply  payment  on  delivery,  and  this  would  include  the  weighing,  as  they  could 
not  be  paid  for  until  the  weight  was  known,  and  it  would  be  a  natural  and  rea- 
sonable inference  that  the  most  convenient  cattle  scales  would  be  resorted  to  for 
that  purpose. 

4.  Same — of  a  demand  by  the  purchaser.  Under  such  a  contract,  the  pur- 
chaser would  be  excused  from  making  a  demand  at  the  time  and  place  specified 
for  the  delivery,  if  the  vendor  had,  before  that  time,  removed  the  cattle  and 
disposed  of  them  otherwise. 

5.  Same — of  a  tender  of  t/ie  price  by  tlie  purchaser.  Where  two  acts  are  to 
be  done  at  the  same  time,  like  selling  and  delivering  and  receiving  and  paying, 
in  an  action  by  the  purchaser  for  non-delivery,  it  is  only  necessary  for  the  plain- 
tiff  to  aver  and  prove  a  readiness  to  pay,  whether  the  other  party  was  at  the 
place  ready  to  deliver  or  not. 

6.  So,  where  a  lot  of  cattle  were  sold,  to  be  delivered  at  a  certain  time  and 
place,  at  a  certain  price  per  hundred  pounds,  the  time  of  payment  not  being 
specified,  the  delivery  of  the  cattle  is  a  condition  precedent  to  the  performance 
of  any  act  by  the  purchaser ;  and  the  cattle  being  to  be  paid  for  by  the  hundred 
pounds,  cannot  be  paid  for  until  they  are  weighed  and  delivered. 

7.  Or,  if  the  purchaser,  on  making  demand  of  the  property  sold,  is  told  by 
the  vendor  that  he  cannot  have  it,  a  tender  of  the  price  would  be  useless  and 
unnecessary,  and  in  such  case  a  readiness  to  receive  and  pay  is  all  the  law 
requires  of  the  purchaser. 
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8.  Excluding  evidence  from  a  jury — when  improper.  Where  evidence  has 
been  admitted  which  tends  to  prove  the  issue  in  the  cause,  it  is  error  for  the 
oourt  to  exclude  it  from  the  consideration  of  the  jury. 

9.  "Where  all  the  evidence  introduced  by  the  plaintiff  in  an  action  is  thua 
excluded  by  the  court,  such  action  is,  in  effect,  an  instruction  to  the  jury  as  in 
case  of  a  non-suit,  a  practice  which  has  been  long  since  abolished  in  this  State, 
being  superseded  by  the  more  proper  mode  of  an  instruction  moved  by  the 
defendant  to  the  court,  to  instruct  the  jury,  if  a  particular  fact  essential  to  a 
recovery  and  alleged  in  the  declaration,  has  not  been  proved,  then  they  should 
find  for  the  defendant. 

10.  Motion  for  a  new  trial — whether  necessary.  Where  the  court  below 
improperly  excludes  from  the  consideration  of  a  jury,  evidence  which  has  been 
admitted,  and  which  tends  to  prove  the  issue  in  the  cause,  it  is  not  necessary, 
in  order  that  such  action  of  the  court  may  be  assigned  as  error  in  the  appellate 
court,  that  a  motion  for  a  new  trial  should  have  been  made. 

11.  Former  decision.  In  Evans  v.  Lohr,  2  Scam.  511,  it  was  held,  when  the 
oourt  has  given  improper  instructions  to  the  jury,  or  withheld  such  as  are  legal 
and  appropriate,  the  proper  course  to  adopt  to  enable  a  court  to  correct  the 
error  and  to  do  justice  to  the  parties,  is  for  counsel  to  apply  for  a  new  trial. 
This  was  not  the  point  in  that  case,  and  if  it  was,  the  reason  given  for  the  prac- 
tice is  not  now  regarded  as  a  sound  one. 


Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Smith,  against  Gillett,  for  failing  to  deliver  a  lot  of  cattle 
which  the  plaintiff  claimed  to  have  purchased  from  the  defen- 
dant, at  a  certain  price  per  hundred  pounds. 

The  declaration  contained  six  counts,  but  it  is  only  neces- 
sary to  consider  the  fourth,  which  alleged,  substantially,  that 

on  the day  of  January,  A.  D.  1867,  plaintiff,  at  the  instance 

and  request  of  defendant,  bargained  with  defendant  to  buy 
of  defendant,  and  defendant  then  and  there  sold  to  the  plain- 
tiff eighty  head  of  cattle,  plaintiff's  choice  of  a  lot  of  cattle 
fed  by  James  Brocker,  at  the  rate  or  price  of  six  dollars  and 
fifty  cents  per  hundred  weight,  to  be  delivered  by  the  defendant 
to  the  plaintiff  at  the  place  where  said  cattle  were  fed,  and  to 
be  taken  by  said  plaintiff,  at  said  place,  and  paid  for  when 
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weighed  at  some  convenient  cattle  scales,  and  to  be  delivered 
between  the  10th  and  15th  days  of  May,  1867;  alleging 
readiness  to  accept,  receive  and  pay  for  the  cattle,  but  that 
defendant  would  not  deliver  them,  having,  before  the  day  of 
delivery,  put  it  out  of  his  power  to  do  so. 

The  general  issue  was  pleaded,  and  on  the  trial  the  plain- 
tiff's testimony  was  as  follows  : 

Ilallam  B.  Smith  testified  :  "lam  the  plaintiff  in  this  suit, 
and  the  defendant,  John  D.  Gillett,  lives  in  Logan  county. 
h\  January  or  February,  1867,  I  started  by  the  cars  to  New 
York,  and  when  we  reached  Elkhart,  in  Logan  county,  111., 
Gillett  came  upon  the  cars  and  proposed  to  sell  me  a  lot  of 
cattle  which  he  said  he  would  keep  as  long  as  I  wished  him 
to ;  he  said  he  had  a  drove  of  cattle  feeding  at  Brocker's,  and 
he  proposed  to  sell  me  eighty  head — my  choice  of  the  Brocker 
cattle — at  six  dollars  and  fifty  cents  a  hundred,  to  be  delivered 
between  the  10th  and  15th  days  of  May  then  next,  and  I 
agreed  to  take  them  of  him  on  these  terms ;  I  asked  him  if 
he  wanted  any  money  ;  he  said,  no,  he  did  not  want  any 
money  until  the  delivery  of  the  cattle ;  I  do  not  know  where 
the  cattle  were  being  fed,  but  supposed  them  to  be  at  Brock- 
er's ;  I  bought  eighty  head  of  the  Brocker  cattle — my  choice 
of  the  lot ;  I  went  on  the  10th  of  May,  1867,  to  Mr.  Gillett's 
house,  in  Logan  county,  to  get  the  cattle,  and  was  ready  to 
receive  and  pay  for  them,  and  so  informed  Mr.  Gillett ;  he 
said  I  could  not  get  them.  The  general  rule  when  contracts 
are  made  for  the  sale  of  cattle,  and  no  place  is  agreed  for  the 
delivery,  is  that  they  are  to  be  delivered  at  the  nearest  cattle 
scales.  I  think  these  cattle,  from  Mr.  Gillett's  description, 
would  weigh  an  average  from  thirteen  to  fourteen  hundred ; 
from  the  10th  to  the  15th  of  May,  1867,  such  cattle  as  these 
were  worth  from  seven  and  three-fourths  to  eight  cents  a 
pound.  I  bought  six  thousand  head  about  the  time  I  bought 
these,  at  $6.50  per  hundred." 
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On  cross-examination,  he  said  :  "  I  reached  Mr.  Gillett's  on 
the  10th  of  May,  about  2  o'clock  in  the  afternoon.  I  don't 
know  where  Brocker  lives  ;  I  did  not  go  to  Brocker's.  I  made 
the  contract  in  January  or  February,  can't  tell  which ;  was  to 
have  eighty  head  of  the  Brocker  cattle ;  nothing  was  said  at 
the  time  the  contract  was  made  as  to  the  place  of  delivery  ;  I 
had,  before  that  time,  bought  a  lot  of  cattle  of  Mr.  Gillett,  and 
looked  at  them  before  I  bought  them ;  Mr.  Gillett  had  then 
two  lots  of  cattle ;  I  looked  at  both  and  bought  one  lot ;  I 
had  never  seen  the  Brocker  cattle ;  I  never  told  Robert  or 
Charlton  Buckles  that  I  had  bought  Gillett's  contract  with 
Brocker,  and  never  told  Charlton  Buckles  that  by  the  contract 
with  Gillett  I  had  named  the  10th  of  May  to  receive  the 
cattle ;  when  I  went  to  Mr.  Gillett's  on  the  10th  of  May, 
I  understood  the  cattle  were  gone ;  I  went  there  especially 
to  receive  and  pay  for  them ;  I  was  not,  by  the  contract, 
to  go  and  look  at  the  cattle;  I  had  been  told  by  some 
one  that  if  I  wanted  the  cattle  I  had  better  go  and  look 
at  them ;  I  buy  thousands  of  cattle  without  ever  seeing 
them.  It  is  usual  in  making  contracts  for  cattle  to  specify 
where  they  are  to  be  delivered ;  I  hardly  make  two  con- 
tracts alike,  but  if  nothing  is  said  in  the  contract,  the  seller 
is  to  deliver  at  the  nearest  scales  ;  it  was  eighty  head  Gillett 
sold  me  ;  I  was  to  have  eighty  head — my  choice  of  the  lot  fed 
by  James  Brocker." 

Robert  Rowen  was  introduced  by  plaintiff,  and  testified  as 
follows:  "On  the  14th  of  February,  1867,  I  was  upon  the 
cars  from  Springfield  to  Atlanta,  and  went  into  the  ladies'  car; 
started  forward  to  the  baggage  car,  and  in  passing,  found  Mr. 
Smith,  the  plain  tiff,  sitting  by  himself,  and  he  requested  me  to 
sit  by  him.  When  we  reached  Elkhart,  Mr.  Gillet  came  on 
the  car,  and  got  to  talking  about  selling  Mr.  Smith  a  drove  of 
cattle,  and  asked  Smith  when  he  wanted  them  delivered  to 
him ;  Smith  said,  i  let  us  agree  upon  the  price  first,  and  the 
time  of  delivery  afterwards.'     They  then  agreed  that  Gillett 
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would  sell  Smith  eighty  head  of  the  Brocker  cattle  at  $6.50  a 
hundred,  to  be  delivered  between  the  10th  and  15th  of  May ; 
no  place  of  delivery  was  specified.  Gillett  started  off,  and 
Smith  called  to  him  :  '  It  is  a  bargain,  is  it?'  Gillett  nodded 
his  head  affirmatively  and  said  something ;  I  don't  know,  but 
I  supposed  him  to  assent ;  I  understood  the  cattle  to  be  feed- 
ing at  Brocker's.     I  am  a  railroad  agent  at  Atlanta." 

James  Urocker  was  next  called  and  sworn,  and  testified  for 
plaintiff:  "My  name  is  James  Brocker;  I  live  in  Logan 
county ;  I  had  a  lot  of  western  cattle  of  about  a  hundred,  and 
I  sold  to  Mr.  Gillett  his  choice,  eighty  head  of  the  lot ;  Mr. 
Gillett  took  them  away  from  my  place  on  the  7th  of  May  ;  I 
delivered  them  at  Broadwell,  on  the  Chicago  &  Alton  Rail- 
road ;  they  were  weighed,  and  averaged  thirteen  hundred  and 
thirty-six  pounds." 

The  plaintiff  here  rested  his  case.  And  thereupon  the 
defendant  moved  the  court  to  exclude  all  the  evidence  so 
offered  by  the  plaintiff  from  the  jury,  upon  the  ground  that 
the  said  evidence  did  not  tend  to  support  either  count  of  the 
plaintiff's  declaration;  which  motion  of  the  defendant  was 
sustained  by  the  court,  and  all  of  said  evidence  excluded  from 
the  jury,  to  which  decision  of  the  court,  excluding  said  evi- 
dence, the  plaintiff  at  the  time  excepted. 

And  the  jury  then  found  the  issues  for  the  defendant,  and 
the  court  rendered  judgment  for  the  defendant  and  against 
the  plaintiff  for  costs,  to  which  the  plaintiff  at  the  time 
excepted. 

The  plaintiff  appealed,  and  now  assigns  as  error : 

1st.  That  the  court  erred  in  excluding  the  plaintiff's  evi- 
dence from  the  jury. 

2d.  The  court  erred  in  rendering  judgment  for  the  defen- 
dant and  against  the  plaintiff  for  costs. 

Messrs.  Palmer  &  Hay,  for  the  appellant. 
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Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Sangamon  Circuit 
Court,  brought  by  Hallam  R.  Smith,  against  John  D.  Gillett, 
for  failing  to  deliver  a  lot  of  cattle  which  plaintiff  claimed  to 
have  purchased  of  the  defendant  at  a  certain  price  per  hun- 
dred pounds. 

There  was  no  place  of  delivery  agreed  upon. 

The  court,  on  motion  of  the  defendant,  excluded  the  plain- 
tiff's evidence  from  the  jury,  and  a  verdict  was  found  for  the 
defendant.  The  plaintiff  excepted  at  the  time  to  this  ruling 
of  the  court,  excluding  his  evidence,  and  the  propriety  of  this, 
is  the  material  question  before  this  court. 

Appellant  insists,  that  the  evidence  offered,  sustained  the 
allegations  in  the  first,  second  and  fourth  counts.  These 
counts  are  substantially  alike,  except  as  to  the  averment  of  the 
place  of  delivery, — the  first  alleging  it  was  to  be  at  the  nearest 
cattle  scales ;  the  second,  "  at  such  convenient  cattle  scales  as 
the  defendant  should  thereafter  prefer  and  determine,"  and 
the  fourth,  "  at  the  place  where  the  said  cattle  were  fed,  and 
to  be  taken  by  the  plaintiff  at  said  place,  and  paid  for  when 
weighed  at  some  convenient  cattle  scales." 

The  proof  offered  sustained  neither  of  these  counts,  except 
it  shall  be  considered,  it  supports  the  fourth. 

What,  then,  is  the  substance  and  real  meaning  of  the  alle- 
gation in  this  fourth  count  as  to  the  delivery?  It  is  averred, 
the  cattle  were  to  be  delivered  at  the  place  where  they  were 
fed,  and  to  be  there  taken  by  plaintiff.  This  is  the  whole  of 
the  count  on  the  point  of  delivery.  The  rest  of  the  allegation 
has  nothing  to  do  with  the  delivery,  but  refers  alone  to  the 
payment  of  the  cattle,  and  their  weight  to  be  ascertained  at 
some  convenient  cattle  scales.  This  allegation,  having  no 
connection  with  that  of  the  delivery,  may  be  rejected  as  sur- 
plusage, for,  whether  proved  or  not,  it  could  not  affect  the 
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question  of  the  place  of  delivery.  If  nothing  was  said  about 
the  time  of  payment,  the  law  would  imply  payment  on 
delivery,  and  this  would  include  the  weighing,  for  they  could 
not  be  paid  for  until  the  weight  was  known. 

As  we  read  this  count,  then,  it  alleges  the  cattle  were  to  be 
delivered  where  fed,  and  there  they  were  to  be  received  by 
the  plaintiff.  What  their  weight  might  be,  and  when  to  be 
paid  for,  has  nothing  to  do  with  the  question  of  delivery.  . 

"Was  it  not,  then,  a  fair  question  for  the  jury,  from  the  evi- 
dence given,  in  view  of  the  nature  of  the  transaction  and  the 
surrounding  circumstances,  to  consider  the  reasonableness  of 
the  proposition  contained  in  the  averment  in  this  count — to 
say,  if  that  was  not  the  real  intention  of  the  parties  as  to  the 
place  of  delivery?  Bosworth  v.  Frankberger,  15  111.  508;  2 
Greenl.  Ev.  sees.  609-10.  What  could  be  a  more  natural  and 
reasonable  inference,  if  A,  owning  a  large  lot  of  cattle  then 
being  fed  in  a  certain  lot  of  his,  or  of  another  person,  agreeing 
to  sell  them  to  B,  at  a  certain  price  per  hundred  weight,  and 
to  deliver  them  on  one  of  two  days  named,  and  nothing  is 
said  about  the  place  of  delivery,  than  that  the  place  where 
they  were  being  fed  should  be  the  place  of  delivery  ? 

What,  under  such  a  contract,  would  be  the  duty  of  B  ?  To 
be  at  the  lot  on  the  day  named,  ready  and  willing  to  pay  the 
price  agreed  on,  when  the  weight  is  ascertained ;  and  would 
it  not  be  an  inference  equally  natural  and  reasonable,  that  the 
most  convenient  cattle  scales  would  be  resorted  to  for  this  pur- 
pose ? 

It  may  be  replied  to  this,  that  the  proof  shows  the  plaintiff 
was  not  at  the  place  of  feeding  on  the  day  of  delivery.  This 
is  so ;  but  might  it  not  be  alleged  in  excuse,  that  the  cattle 
were  not  there  on  one  of  the  days  named  for  delivery, — the 
10th  of  May, — and,  therefore,  a  demand  there  on  that  day 
would  have  been  useless  and  unavailing. 

It  may  be  said,  further,  that  the  plaintiff  should  have  been 
at  the  place  of  feeding,  on  the  1 5th  of  May,  in  order  to  put 
the  defendant  in  default.     For  the  same  reason,  this  would 
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have  been  a  useless  act,  for  on  the  7th,  they  were  taken  away 
from  that  place,  by  the  defendant,  to  the  scales  at  Broadwell, 
on  the  Chicago  &  Alton  Railroad,  from  which  fact  the  infer- 
ence is  reasonable,  that  they  were  sent  off,  on  that  day,  by 
rail. 

We  cannot  but  think,  the  facts  proved,  which  the  court 
excluded  from  the  jury,  go  far  to  prove  that  the-  contract,  as  to 
the  place  of  delivery,  as  set  out  in  the  fourth  count,  was 
the  contract  and  intention  of  the  parties.  They  certainly 
furnish  strong  ground  from  which  the  jury  might,  reasonably, 
have  inferred,  that  the  place  where  the  cattle  were  fed  was  the 
place  of  delivery,  and,  further,  that  the  most  convenient  cattle 
scales  was  the  place  for  weighing  them,  and  paying  for  them. 

It  is,  however,  insisted  by  appellee,  if  the  court  did  err  in 
excluding  this  evidence,  appellant  cannot  take  advantage  of  it 
in  this  court,  for  the  reason  that  he  entered  no  motion  for  a 
new  trial,  making  it  here,  in  this  court,  for  the  first  time. 

In  this,  we  think,  the  counsel  for  appellee  are  not  exactly 
correct.  Appellant  makes  no  exception  to  the  verdict.  The 
jury  could  have  rendered  no  other,  the  court  having  taken 
from  them  all  the  evidence.  It  is  error  of  law  of  which 
appellant  complains,  and  to  which  he  excepted  at  the  proper 
time.  He  says,  by  his  exceptions,  that  the  court  put  a  wrong 
construction  on  the  contract,  its  meaning  and  intent,  by  which 
he  has  been  injured,  by  which  the  jury  was  prevented  from 
giving  their  judgment  on  the  facts  proved,  as  evidencing  the 
intention  of  the  parties,  and,  in  effect,  took  from  the  jury  the 
right  to  say  what  was  the  intent  of  the  parties  as  to  the  place 
of  delivery.  ~No  question  whatever,  is  made  upon  the  pro- 
priety of  the  verdict,  but  upon  the  action  of  the  court. 

It  has  been  the  practice  in  most  of  the  circuit  courts  of  this 
State,  ever  since  their  organization,  to  refuse  to  withdraw 
evidence  from  the  jury,  which  tended  to  prove  the  issue  made, 
the  plaintiff  having  a  right  to  demand  that  the  jury  should 
pass   upon   it.     By   the  interference   of    the   court,   on    the 
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defendant's  motion,  no  such  opportunity  has  been  afforded, 
and  it  is  of  this  he  complains. 

But  the  authorities  cited  by  appellee's  counsel  do  not,  in 
our  judgment,  sustain  them  in  the  view  they  have  taken. 

In  Hayward  v.  Ormsbee,  11  Wis.  3,  it  was  said,  the  Supreme 
Court  will  not  review  the  evidence  given  in  the  court  below, 
and  grant  a  new  trial  because  the  verdict  is  contrary  to  law 
and  evidence,  unless  there  has  been  a  motion  to  that  effect  in 
the  court  below  and  saved  by  a  case  made,  or  by  bill  of  excep- 
tions ;  but  it  will  look  at  the  instructions  given  to  the  jury. 
In  Jewett  v.  Whalen,  ib.  124,  it  was  held,  the  Supreme  Court 
would  not  examine  the  testimony  to  see  whether  it  sustains 
the  finding  of  the  circuit  court,  unless  there  has  been  a  motion 
for  a  new  trial. 

This  court  has  decided  the  same  way  frequently,  and  such 
is  the  settled  doctrine  of  this  court.     But  it  is  not  this  case. 

City  of  Aurora  v.  West  et  ml.  22  Ind.  88,  decides,  that  the 
Supreme  Court  will  not  reverse  for  the  error  of  permitting  a 
harmful  question  to  be  put  and  answered,  no  motion  for  a  new 
trial  having  been  made,  but  the  court  did  consider  the  instruc- 
tions, and  reversed  the  judgment  for  error  in  them.  They 
looked  at  the  action  of  the  court  on  the  law. 

The  case  of  West/all  v.  Dungan  et  al.  14  Ohio  St.  Rep.  276, 
is  but  a  reiteration  of  decisions  of  this  court  on  the  same 
point,  that  a  verdict  will  not  be  reviewed,  when  it  appears 
from  the  record,  that  no  motion  for  a  new  trial  had  been  made, 
on  the  ground  that  the  verdict  was  against  the  evidence,  and 
such  motion  overruled. 

ITepwos,  Admr.  v.  Sniveley's  Admr.,  19  Ohio  R.  296,  is  to 
the  same  effect,  and  so  is  Polk  v.  The  State  of  Missouri,  4 
Mo.  544. 

We  come  now  to  the  decisions  of  this  court,  which  appellee's 
counsel  have  cited. 

The  first  is  the  case  of  Barnes  v.  Barber  et  al.  1  Gilm.  401, 
where  it  was  held,  and  would  be  now  held,  and  has  ever  been 
held,  that  a  judgment  will  not  be  reversed  for  insufficiency 
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of  evidence,  if  a  motion  for  a  new  trial  was  not  made  in  the 
court  below. 

In  Evans  v.  Zohr,  2  Scam.  511,  it  was  held,  where  the  court 
has  given  improper  instructions  to  the  jury,  or  withheld  such 
as  are  legal  and  appropriate,  the  proper  course  to  adopt  to 
enable  the  court  to  correct  the  error  and  do  justice  to  the 
parties,  is  for  counsel  to  apply  for  a  new  trial. 

This  was  not  the  point  in  the  case,  and  if  it  was,  we  are 
inclined  to  think  the  reason  given  for  the  practice  was  not  a 
sound  one,  for  by  a  motion  for  a  new  trial,  the  court  could  not 
correct  the  error  in  the  instructions.  No  correction  would 
have  been  available,  as  such  a  motion  is  never  made  until 
after  the  jury  is  discharged  from  the  case.  The  point  in  the 
case  was,  the  propriety  of  overruling  defendant's  motion  in 
arrest  of  judgment,  but  the  court  did  consider  the  instructions 
and  passed  upon  them. 

We  do  not  think  any  of  these  citations,  and  they  are  all  on 
this  point,  sustain  appellee  in  his  position. 

It  is  the  settled  practice  in  this  State,  sanctioned  by  repeated 
decisions  of  this  court,  that  the  court  trying  a  cause  shall  not 
instruct  the  jury  as  to  the  weight  of  evidence, — what  it  does 
or  not,  in  fact,  prove, — provided,  it  tends  to  establish  the  case 
attempted  to  be  made.  If  offered  by  the  plaintiff,  he  has  a 
right  that  the  jury  shall  weigh  it  and  pass  upon  it,  without 
the  interference  of  the  court.  The  ground  of  the  motion  was, 
that  evidence  given  to  the  jury,  without  objection,  did  not 
sustain  the  issue  on  plaintiff's  part,  and  the  court,  by  excluding 
it,  so  affirmed.  Was  it  not  a  clear  case  for  instructions  from 
the  court  as  to  the  legal  import  of  the  contract,  and  was  it  not 
the  right  of  the  jury  to  find,  from  its  terms,  the  intent  of  the 
parties  as  to  the  place  of  delivery,  to  be  collected  from  the 
nature  of  the  case  and  the  circumstances  attending  it  ?  Was 
not  all  the  evidence  submitted  of  which  the  nature  of  the  case 
was  susceptible,  as  set  forth,  especially  in  the  fourth  count? 
We   think   it   was,    and    being   so,   it    fulfilled    one   of    the 
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fundamental  rules  of  evidence,  and  the  plaintiff  had  the 
undoubted  right  to  have  the  jury  pass  upon  it. 

We  look  upon  the  action  of  the  circuit  court  in  this  case  as 
equivalent  to  an  instruction  to  the  jury,  that  the  evidence  did 
not  sustain  any  one  count  of  the  declaration,  thus  invading 
the  province  of  the  jury,  and  which,  on  well  settled  princi- 
ples, was  erroneous,  and,  by  so  doing,  the  court  placed  a 
construction  upon  the  contract,  which,  in  our  opinion,  was  not 
warranted.  Surely  such  errors  can  claim  and  receive  the 
attention  of  an  appellate  court,  as  errors  of  law,  which  a  motion 
for  a  new  trial  could  not  have  reached  or  remedied.  It  cannot 
be  denied,  that  excluding  the  evidence  in  this  case  was  an 
instruction  to  the  jury  as  in  case  of  a  non-suit,  a  practice 
which,  though  once  in  vogue  in  this  State,  has  been  long  since 
abolished.  It  is  superseded  by  the  more  proper  mode  of  an 
instruction,  moved  by  the  defendant  to  the  court,  to  instruct 
the  jury,  if  a  particular  fact  essential  to  a  recovery,  and 
alleged  in  the  declaration,  has  not  been  proved,  then  they 
should  find  for  the  defendant.  Deshler  v.  Beers,  32  111.  368. 
By  excluding  the  evidence,  the  court  decided  it  was  not  the 
intention  of  these  parties  that  the  delivery  of  these  cattle 
should  be  at  the  place  where  they  were  fed,  when  the  jury, 
if  allowed,  might  have  found  it  was  the  intention. 

We  hold,  that  the  evidence  tended  to  prove,  not  some  con- 
tract in  regard  to  the  cattle,  but  the  contract  as  stated  in  the 
fourth  count  of  the  declaration.  We  lay  out  of  view  all  the 
argument  about  custom  and  usage  in  this  particular  kind  of 
trade,  and  place  the  right  to  recover,  on  the  fourth  count, 
believing  the  evidence  tends  to  support  it. 

Though  it  is  true,  as  urged  by  appellee's  counsel,  nothing 
was  said,  at  the  time  of  the  sale  of  these  cattle,  as  to  where 
the  payment  was  to  be  made,  that  was  to  be  implied  from 
the  nature  of  the  transaction,  and  its  surroundings.  The 
averment  in  the  fourth  count,  that  they  were  to  be  paid  for 
after  being  weighed  at  some  convenient  scales,  is  not,  there- 
fore, bad,  because  nothing  was  said  about  the  place  of  payment. 
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It  is  not  a  fact  affecting  the  question  of  delivery,  and,  as  we 
have  already  said,  might  be  rejected  as  surplusage,  without 
disturbing  the  question  of  delivery.  The  law  would  imply 
that  the  payment  was  to  be  made  on  delivery,  and  such, 
indeed,  was  the  express  contract,  as  stated  by  the  witness. 

It  is  also  urged  by  appellee,  that  there  was  a  total  absence 
of  evidence  on  another  essential  point,  that  is,  of  readiness  to 
perform  on  the  part  of  the  plaintiff.  He  says  it  was  a  con- 
tract of  sale  and  delivery  of  cattle,  to  be  paid  for  on  delivery, 
and  that  the  conditions  are  concurrent;  that  there  was  no 
tender  of  the  money  or  offer  to  tender,  and  he  insists  that  the 
tender  should  be  made  at  the  right  time  and  place,  and  as  the 
cattle  were  to  be  delivered  between  the  10th  and  15th  of  May, 
the  defendant  was  not  in  default  on  the  10th,  when  the  plain- 
tiff went  to  his  residence  for  the  cattle,  and  the  delivery  was 
not  to  be  at  the  house  of  the  defendant. 

So  far  as  the  question  of  tender  is  involved,  we  are  satis- 
fied there  was  no  necessity  to  make  one.  This  court  held,  in 
construing  a  similar  contract,  in  Funk  v.  Hough,  29  111.  145, 
where  two  acts  were  to  be  done  at  the  same  time,  like  selling 
and  delivering  and  receiving  and  paying,  in  an  action  for  non- 
delivery, it  was  only  necessaiy  for  the  plaintiff  to  aver  and 
prove  a  readiness  to  pay,  whether  the  other  party  was  at  the 
place  ready  to  deliver  or  not.  The  plaintiff  here,  was  not 
required  to  act  until  the  defendant  should  deliver  the  cattle, 
the  delivery  of  the  cattle  being  a  condition  precedent  to  the 
performance  of  any  act  by  the  plaintiff.  These  cattle  were  to 
be  paid  for  by  the  hundred  pounds.  Until  they  were  weighed 
and  delivered,  no  payment  could  be  made.  The  plaintiff  tes 
tified  he  went  to  the  defendant's  house,  ready  to  receive  the 
cattle  and  to  pay  for  them,  and  so  informed  the  defendant. 
The  answer  was,  he  could  not  get  them.  What,  then,  was  the 
use  of  a  tender  or  an  offer  to  tender  ?  Proof  of  a  readiness 
to  receive  and  pay  was  all  the  law  required. 

Upon  the  point,  that  plaintiff  should  have  made  another 
demand  on  the  15th  of  May,  it  is  only  necessary  to  say,  that 
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it  was  proved  by  Brocker,  the  feeder  of  the  cattle,  that  on  the 
7th  of  May  he  had  delivered  the  cattle  to  the  defendant,  at 
the  scales  in  Broadwell,  on  the  Chicago  &  Alton  Railroad. 

What  is  the  legitimate  inference  from  this  ?  Why,  that  defen- 
dant had  sent  the  cattle  to  market  by  rail,  and  this  being  so, 
a  demand  upon  him  to  deliver  them  on  the  15th  would  have 
been  equally  unnecessary  and  unavailing.  But  the  defen- 
dant's refusal,  on  the  10th,  was  not  qualified — it  was  positive, 
and  shut  out  all  prospect  of  a  delivery  on  a  future  day.  His 
declaration,  that  plaintiff  could  not  have  the  cattle,  was 
equivalent  to  saying  he  repudiated  the  contract,  and  this, 
coupled  with  the  fact  he  had  taken  them  from  the  place  where 
they  were  fed,  relieved  the  plaintiff  from  the  necessity  of 
demanding  them  at  that  place. 

We  have  looked  into  the  cases  of  Williams  v.  Claytor,  1 
Scam.  505,  and  Rogers  v.  Brent,  5  Gilm.  588,  and  deem  them 
•as  supporting  the  views  we  have  here  expressed  on  the  ques- 
tion of  practice.  In  the  last  case,  it  is  distinctly  stated,  it  is 
the  right  of  the  party  offering  evidence  in  its  proper  order, 
tending  to  prove  any  necessary  fact  in  the  cause,  to  have  it  go 
to  the  jury,  and  that  is  all  we  have  insisted  upon  in  this  case, 
believing  the  evidence  tended  to  prove  the  fourth  count,  and 
afforded  to  the  jury  some  ground  to  infer  that  the  place  of 
delivery  of  the  cattle  was  the  place  where  they  were  fed. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  for  other  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 
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Robert  Riley 

v. 
Hugh  Quigley. 

1.  Notice  by  possession — its  extent  and  effect.  Where  a  person  is  in  possession 
of  premises,  upon  which  he  holds  a  mortgage  which  is  not  recorded,  the  con- 
structive notice  of  his  rights  under  the  mortgage  which  is  afforded  by  hia 
possession,  in  lieu  of  a  record,  only  goes  to  the  extent  of  putting  persons  upon 
inquiry,  and  requiring  a  subsequent  purchaser  to  apply  for  information  to  the 
person  in  possession. 

2.  But  if  such  information  is  honestly  and  properly  asked  on  the  one  side,  and 
willfully  refused  on  the  other,  he  who  has  done  all  in  his  power  to  acquire  it,  may 
deal  with  the  land  on  the  presumption  that  the  title  is  in  fact  as  disclosed  by  the 
record,  and  the  party  in  possession  will  be  estopped  from  setting  up  his  mortgage 
to  the  injury  of  him  to  whom  he  refused  the  information. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  J.  C.  &  C.  L.  Cockling,  for  the  appellant. 

Messrs.  Herndon  &  Zane,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court; 

Tin's  was  a  hill  to  foreclose  a  mortgage,  Drought  by  Hugh 
Quigley  against  Robert  Riley  et  al,}  and  the  record  discloses 
the  following  facts : 

In  August,  1862,  Michael  Quigley  executed  to  Hugh  Quig- 
ley a  mortgage  for  $5,000.  In  July,  1863,  Michael  sold  and 
conveyed  the  mortgaged  premises  to  Robert  Riley  for  $2,500, 
and  received  payment.  At  the  time  of  this  sale,  Michael 
assured  Riley  there  was  no  incumbrance  on  the  lands,  and 
referred  him  to  the  records.     Riley  employed  an  attorney  to 
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examine  the  title,  and  he  found  no  mortgage  upon  the  record, 
but  advised  Riley,  as  the  latter  had  heard  Hugh  Quigley 
claimed  to  have  a  mortgage,  to  inquire  of  him  before  purcha- 
sing, and  for  that  purpose  prepared  the  following  notice  : 

"  To  Hugh  Quigley  : 

"  Sir :  I  am  making  arrangements  to  purchase 
of  Michael  H.  Quigley,  the  following  described  real  estate, 
situated  in  Sangamon  county,  Illinois,  viz.:  [description  of 
land  follows,  including  the  land  mortgaged.]  I  understand 
you  say  you  have  a  mortgage  on  said  land,  from  said  Michael 
H.  Quigley,  but  I  cannot  find  any  mortgage  on  record.  I  am 
anxious  to  have  the  particulars  of  said  mortgage,  so  as  to  deter- 
mine whether  it  would  be  advisable  for  me  to  close  my  bargain 
with  said  Michael  H.  Quigley.  He  says  he  never  executed  a 
mortgage  to  you.  I,  therefore,  request  you  to  record  your 
mortgage  immediately,  or  send  me  a  copy  of  it,  or  allow  me 
to  examine  your  mortgage  within  five  days  from  this  date.  If 
you  do  not  give  me  in  some  way,  as  specified  above,  a  full 
statement  of  the  particulars  of  your  mortgage,  and  I  shall 
purchase  said  land,  I  shall  claim  it  without  any  regard  to  your 
mortgage,  and  hold  the  land  unincumbered  by  your  mortgage, 
provided  you  have  any. 

his 

"July  2, 1863.  "ROBERT  M  RILEY. 

mark. 

"  Witness,  James  C.  Conkling." 

Riley,  taking  with  him  one  Ray  burn  as  a  witness,  proceeded 
to  the  residence  of  Hugh  Quigley,  who  was  then  living  on  the 
mortgaged  premises,  though  in  what  capacity  does  not  appear, 
and  served  the  foregoing  notice  upon  him.  At  this  point,  the 
evidence  is  contradictory.  Riley  swears  Quigley  told  him 
there  was  no  mortgage,  and  he  would  cane  him  off  the  place. 
Quigley  testifies  he  said,  in  the  presence  of  both  Riley  and 
Rayburn,  that  he  had  a  mortgage,  and  then  told  Riley  to  leave 
20— 50th  III. 
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the  place.  The  character  of  Quigley,  for  veracity,  is 
impeached  by  several  witnesses. 

James  Rayburn  testified  that  he  served  the  notice  on  Hugh 
Quigley,  who  became  very  boisterous,  and  told  Riley  to  get 
off  the  premises  or  he  would  cane  him.  When  Quigley  and 
Riley  commenced  talking  in  that  way,  witness  thought  they 
were  going  to  have  a  fuss,  and  started  and  walked  away ;  what 
they  may  have  said  after  he  stepped  away,  he  did  not  know. 
Does  not  recollect  that  Quigley  said  he  had  no  mortgage  on 
the  farm.  He  ordered  Riley  off  the  premises.  The  language 
which  Hugh  Quigley  used  was  after  he  read  the  notice,  and 
is  all  the  language  witness  recollects.  Quigley  did  not  use 
any  language  before  the  notice  was  read. 

The  testimony  of  Quigley,  that  he  stated  in  the  presence 
both  of  Riley  and  Ray  burn,  that  he  had  a  mortgage,  is  thus 
contradicted  both  by  Riley  and  Rayburn,  and  the  latter  is  a 
disinterested  witness.  It  is  true,  as  urged  by  counsel  for  appel- 
lee, that  self-interest  would  have  prompted  Quigley  to  state 
that  he  had  a  mortgage,  but  it  is  equally  true  that  self-interest 
would  have  dictated  a  full  and  explicit  statement  of  the  par- 
ticulars of  the  mortgage,  as  requested  by  the  notice,  and  even 
by  his  own  testimony  this  he  did  not  give.  But  whatever  his 
own  interest  would  have  dictated,  the  case  must  be  decided 
upon  the  evidence,  and  from  this  it  is  clear  he  treated  the 
application  of  Riley  as  an  insult,  and  drove  him  from  the 
premises.  It  is  probable  there  was  ill  feeling  between  them,  as 
the  record  discloses  that  Quigley  was  soon,  afterwards  arrested 
for  an  assault  upon  Riley,  and  if  their  relations  were 
unfriendly,  it  is  not  so  improbable  as  counsel  seem  to  suppose, 
that  Quigley  refused  the  desired  information,  since  it  is  very 
certain  that  he  drove  Riley  from  the  premises  by  threats  of 
violence.  The  entire  testimony  compels  us  to  the  conclusion 
that,  for  some  reason,  he  was  angry  at  being  served  with  the 
notice,  and  instead  of  giving  the  information  which  Riley  had 
a  right  to  ask,  treated  him  with  contumely,  and  refused  to 
satisfy  him  with  regard  to  the  mortgage. 
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What,  then,  were  the  rights  of  these  parties  ?  Riley  was  desi- 
rous of  purchasing  the  land,  and  had  employed  an  attorney  in 
order  to  secure  an  unincumbered  title.  The  record  showed  such 
a  title  in  Michael  Quigley,  and  the  latter  assured  him  the  record 
spoke  the  truth.  But  either  from  rumor,  or  from  the  posses- 
sion of  Hugh  Quigley,  he  had  such  information  as  to  put  him 
on  inquiry,  and  make  it  his  duty  to  apply  to  the  latter  in  order 
to  give  him  an  opportunity  to  make  known  the  exact  nature 
of  his  claim.  This  he  did,  and  thus  discharged  all  the  duties 
imposed  upon  him  by  the  law.  On  the  other  hand,  Hugh 
Quigley  disregarded  the  requirements  of  the  law  at  every  step. 
He  ought  to  have  recorded  his  mortgage.  This  delinquency, 
however,  the  law  excused  if  he  was  in  possession  under  it,  or 
if  a  person  dealing  with  the  land  had  information  in  regard  to 
the  incumbrance.  The  proof  as  to  the  character  of  the  pos- 
session is  not  clear,  but  admitting  all  that  can  be  claimed  in 
that  regard,  and  admitting  what  is  undoubtedly  true,  that 
Riley  had  heard  something  of  a  mortgage,  although  assured 
by  his  vendor  there  was  none,  yet  the  law  accepts  this  con- 
structive notice  in  lieu  of  a  record,  only  to  the  extent  of  putting 
persons  upon  inquiry,  and  requiring  a  subsequent  purchaser  to 
apply  for  information  to  the  person  in  possession  or  to  him 
who  is  said  to  hold  the  mortgage.  The  law  says  this  is  required 
by  good  faith,  but  it  also  must  surely  say,  that  if  such  informa- 
tion is  honestly  and  properly  asked  on  the  one  side,  and 
willfully  refused  on  the  other,  he  who  has  done  all  in  his 
power  to  acquire  it,  may  deal  with  the  land  on  the  presump- 
tion that  the  title  is  in  fact  as  disclosed  by  the  record.  It  can 
never  permit  a  person  both  to  keep  his  mortgage  from  the 
record,  and  to  refuse  information  in  regard  to  it  to  one  who 
has  a  right  to  apply,  and  does  so  in  a  proper  manner.  The 
mortgagee  who  does  this  must  be  held  estopped  from  setting 
up  his  mortgage  to  the  injury  of  him  to  whom  he  has  refused 
the  information.  He  has  no  right  to  withhold  the  information, 
and  if  he  wantonly  does  so  from  one  who  is  about  purchasing 
the  property,  the  plainest  dictates  of  equity  and  good  faith 
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require  that  as  against  such  purchaser  his  mortgage  shall  lose 
its  force.  Wendell  v.  Van  Bensellaer,  1  J.  C.  K.  354  ;  Storrs 
v.  Barker ',  6  ib.  167. 

In  the  opinion  of  a  majority  of  the  court,  the  decree  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  H.  Austin  et  al. 

v. 

Daniel  N.  Bainter. 

1.  Practice  in  the  supreme  court — of  the  trial  of  issues  of  fact.  An  issue  of 
fact  was  formed  in  this  court  upon  a  plea  of  release  of  errors,  and  sent  to  the 
court  below  to  be  tried  by  jury;  a  trial  was  had,  and  verdict  returned  in  favor 
of  the  defendant  in  error,  which  was  certified  to  this  court,  together  with  the 
testimony.  On  motion,  the  verdict  was  set  aside  as  not  being  supported  by  the 
evidence,  and  it  being  presumed  all  the  evidence  which  could  be  adduced  was 
presented  by  the  parties,  it  was  not  deemed  necessary  to  send  the  issue  back  to 
be  tried  by  another  jury,  and  the  court  proceeded  to  consider  the  merits  of  the 
case  as  presented  by  the  assignment  of  errors. 

2.  Consideration — when  sufficient.  "Where  the  holder  of  a  note,  drawing  six 
per  cent,  interest,  brings  suit  thereon,  and  pending  the  suit,  agrees  to  forbear 
the  collection  and  extend  the  time  of  payment  to  a  specified  day,  upon  tho  maker 
promising  to  pay  interest  at  ten  per  cent,  on  the  unpaid  balance  due,  the  agree- 
ment to  extend  the  time  of  payment  is  a  sufficient  consideration  to  support  the 
promise  to  pay  the  increased  rate  of  interest. 

3.  Interest — at  what  rale  allowable.  The  law  allowing  interest  at  the  rate  of 
ten  per  cent,  to  be  contracted  for,  there  is  no  objection  to  such  a  contract  on 
that  ground. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  cause  was  before  this  court  at  the  January  term,  18G6, 
when  pleas  of  a  release  of  errors  were  filed,  and  the  issues 
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formed  thereon  were  sent  to  the  court  below  to  be  there 
tried  before  a  jury,  with  directions  that  their  finding  and  the 
evidence  in  respect  thereto,  should  be  certified  to  this  court. 
The  proceedings  relating  to  those  pleas  are  reported  in  40  111. 
82.  The  issues  having  been  tried  in  the  court  below,  the 
finding  thereon,  and  the  testimony  are  certified  to  this  court 
at  the  present  term.  The  jury  found  the  issues  for  the  defend- 
ant in  error,  but  the  court  set  the  verdict  aside,  as  not  being 
supported  by  the  evidence,  and  proceeded  to  consider  the 
merits  of  the  case,  as  presented  by  the  assignment  of  errors. 

The  suit  was  in  chancery,  to  foreclose  a  mortgage.  The 
bill  was  filed  by  Bainter  against  Austin  and  Albers,  and 
alleges  the  mortgage  was  executed  to  one  Coulson,  on  the  9th 
of  October,  1857,  to  secure  the  payment  of  two  promissory 
notes,  executed  by  Austin  and  Albers  to  Coulson,  dated  June 
9th,  1857,  each  for  $2,833.33  with  six  per  cent,  interest  from 
date,  one  due  June  3d,  1858,  and  the  other  due  June  3d,  1859, 
the  latter  being  endorsed  by  Coulson  to  Bainter,  on  the  24th 
of  June,  1858. 

The  bill  also  sets  forth  an  agreement  entered  into  between 
the  makers  of  the  note  and  Bainter,  on  the  1st  day  of  June, 
1860,  which  recites  that  Bainter  held  the  note  assigned  to  him, 
and  that  the  same  had  credits  endorsed  thereon  to  the  amount 
of  $1,524.76;  that  Bainter  had  brought  suit  on  the  note, 
which  was  then  pending ;  and  providing  that  in  case  the 
makers  pay  interest  on  the  balance  unpaid,  at  the  rate  of  ten 
per  cent,  per  annum,  payable  semi-annually,  and  reduce  the 
amount  due  by  February  1st,  1861,  to  $1,200,  and  within  six 
months  from  that  time  to  $750,  and  pay  the  whole  within  two 
years,  Bainter  would  not  prosecute  his  suit,  and  the  makers 
agreed  to  do  so. 

A  decree  was  entered,  finding  the  sum  due,  $1,948.36,  and 
a  sale  of  the  premises  was  ordered.  The  defendants  there- 
upon sued  out  this  writ  of  error. 

Messrs.  Skinner  &  Marsh,  for  the  plaintiffs  in  error. 
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Mr.  Jackson  Grim sh aw,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  issue  of  fact  formed  in  this  case,  was  sent  to  the  court 
below  for  trial,  and  was  submitted  to  a  jury,  who  found  the 
issue  for  defendant  in  error.  The  entire  evidence  heard  by 
the  jury  is  certified  to  this  court  with  the  verdict,  and  when 
examined,  it  will  be  found  that  it  fails  to  sustain  the  verdict 
of  the  jury.  The  motion  to  set  aside  must  therefore  be 
allowed.  And  as  all  the  evidence  introduced  by  the  parties 
on  the  trial  of  the  issue  of  fact  is  before  us,  and  we  see  from 
it,  that  the  pleas  are  not  sustained  by  it,  and  as  we  presume 
that  all  of  the  evidence  within  the  reach  of  the  parties  was 
introduced,  we  deem  it  unnecessary  to  send  the  issue  back  to 
be  tried  by  another  jury. 

After  careful  examination  of  the  note,  endorsements  and 
agreement,  we  are  satisfied  that  the  decree  is  too  large  by  a 
considerable  sum.  If  the  interest  is  computed  at  ten  per 
cent,  it  is  too  large  by  more  than  two  hundred  and  fifty  dollars. 
A  reference  to  the  agreement  will  show  that  plaintiffs  in  error 
were  to  pay  to  defendant  in  error,  ten  per  cent,  on  the  balance 
of  the  debt  then  unpaid,  until  the  debt  should  be  satisfied ; 
and  defendant  in  error  agreed  to  extend  the  time  for  pay- 
ment as  therein  specified.  "We  can  perceive  no  reason  why 
the  agreement  to  pay  ten  per  cent,  interest  was  not  valid  and 
binding.  That  rate  was  authorized  by  law,  when  it  was 
so  stipulated.  The  debt  was  due  and  the  agreement  to  for- 
bear its  collection  and  to  give  further  time  for  payment,  was  a 
sufficient  consideration  to  support  the  agreement,  and  it  must 
be  enforced.  But,  inasmuch  as  the  decree  is  for  too  large  a 
sum,  it  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Silas  Colvin  et  al. 

v. 

John  Weedman  et  al. 


1.  Contract  of  sale — as  to  the  time  of  delivery.  A  contract  of  sale  of  a  large 
number  of  cattle,  which  were  being  herded  in  different  lots  a  considerable  dis- 
tance apart,  provided  that  they  should  be  delivered  from  one  day  named,  to 
another,  as,  from  the  1st  to  the  10th  of  the  month,  at  the  option  of  the  purchaser: 
Beld,  that  before  the  vendor  could  be  put  in  default  for  not  delivering  the  cattle, 
the  purchaser  should  make  his  election  of  time  for  the  delivery,  and  give  the 
vendor  reasonable  notice  thereof,  so  as  to  enable  him  to  perform  his  part  of  the 
agreement. 

2.  Or  should  the  time  for  delivery  be  extended,  by  agreement  of  parties,  so 
that  the  last  day  for  the  buyer's  option  should  be  postponed,  the  like  duty  of 
giving  notice  would  devolve  upon  the  buyer. 

3.  And  where,  at  the  instance  of  the  buyer,  the  vendor  consents  that  he  may 
take  a  less  number  than  was  originally  sold,  the  former  expressly  agreeing  to  give 
notice  when  he  would  receive  the  residue,  such  notice  must  be  given  before  the 
vendor  can  be  put  in  default  for  non-delivery. 

4.  In  this  case  the  cattle  sold  were  owned  by  several  persons,  two  of  whom 
were  in  charge  of  the  different  lots  at  different  places;  the  buyer  obtained  the 
consent  of  one  of  the  vendors,  as  the  time  for  delivery  was  approaching,  that  he 
should  take  a  small  number  then,  agreeing  to  notify  the  vendor  when  he  would 
be  ready  to  take  the  residue.  The  buyer  then  went  to  another  of  the  vendors 
who  was  in  charge  of  one  of  the  lots  of  the  cattle,  from  which  the  buyer  was  to 
take  the  smaller  number  he  then  was  to  have,  and  concealing  from  him  the  fact 
of  the  change  in  the  agreement,  induced  him  to  drive  that  lot  to  one  of  the  sev- 
eral points  named  in  the  original  agreement,  at  which  the  whole  number  sold 
were  to  have  been  delivered,  and  when  there,  the  buyer  refused  to  take  them, 
alleging,  in  general  terms,  that  they  did  not  fill  the  contract :  Held,  that  the  buyer 
could  not  put  the  vendors  in  default  in  that  mode  ;  he  should  have  given  the 
notice  he  agreed  to  give,  so  as  to  have  enabled  the  vendors  to  make  the  delivery, 
if  it  was  his  desire  to  have  all  the  cattle  at  that  time  and  place. 

5.  Same — of  objections  to  the  quality  of  the  property  to  be  delivered.  It  was  not 
enough  for  the  buyer  in  such  case,  to  object,  in  general  terms,  that  the  lot  of 
cattle  so  offered  him  did  not  fill  the  contract.  If  he  designed  receiving  the  lots 
in  different  places  at  different  times,  he  should  have  stated  his  objections  speci- 
fically, so  that  they  might  have  been  obviated  by  supplying  the  place  of  those 
which  were  not  of  the  requisite  quality,  from  the  other  lot  of  cattle. 
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6.  Samp; — readiness  on  the  part  of  the  purchaser,  to  pay.  In  an  action  by  a 
purchaser  against  his  vendor  to  recover  back  a  part  of  the  purchase  price  which 
he  had  paid  in  advance,  alleging  as  his  ground  for  recovery  that  the  vendor  had 
failed  to  deliver,  or  offer  to  deliver,  property  of  the  quality  purchased,  it  appeared 
that  at  the  time  he  objected  he  did  not  have  the  money  to  pay,  as  was  required 
by  the  agreement,  and  that  fact  of  a  want  of  readiness  to  pay  was  held  fatal  to 
his  right  of  recovery. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 


The  opinion  contains  a  sufficient  statement  of  the  facts  in 
this  case. 

Messrs.  Tipton,  Benjamin  &  Rowell,  and  Messrs.  Wil- 
liams &  Burr,  for  the  appellants. 

1st.  By  the  terms  of  the  contract,  the  cattle  were  "  all  to  be 
put  in  a  dry  lot  at  sundown,  and  remain  there  without  feed 
or  water,  until  sunrise  the  next  morning,  without  weighing." 
The  entire  lot,  purchased  under  the  contract,  were  two  hun- 
dred head,  and  one  hundred  and  sixty-nine  head  were  tendered 
to  Colvin  by  Hand,  at  the  time  and  place  agreed  upon. 

Another  condition  of  the  contract  was,  that  the  two  hundred 
head  were  all  to  be  "  steers,  from  three  to  six  years  old," — 
"  there  is  to  be  no  stags  or  very  rough  oxen  in  the  entire  lot." 

2d.  The  first  condition  precedent  in  the  contract  was  vio- 
lated by  Hand,  when,  as  the  proof  shows,  the  one  hundred 
and  sixty-nine  head  of  cattle  so  tendered  to  Colvin,  were  put 
over  night  in  a  lot  containing  about  two  acres,  with  a  pond  of 
water  in  it  sufficient  to  water  about  five  hundred  head.  The 
proof  further  shows  that  cattle  so  confined  over  night,  with 
access  to  water,  would  by  morning  absorb  from  fifty  to  seventy- 
five  pounds  additional  weight. 

3d.  The  second  condition  precedent  in  the  contract  was  also 
violated,  when,  as  the  proof  shows,  out  of  the  one  hundred  and 
sixty-nine  head  so  tendered,  there  were  four  very  rough  cattle, 


1809.]  Colvin  et  al.  v.  Weedman  et  at.  313 

Brief  for  the  appellees. 

one  cow,  three  stags,  eight  oxen  from  seven  to  fourteen  years 
old,  two  very  lame,  and  one  steer  sick  and  very  poor. 

The  tender  was  not  a  substantial  compliance  with  the 
requirements  of  the  contract,  and  Colvin  was  not  bound  to 
accept  the  cattle  so  tendered.  Harris  v.  Bradley,  9  Ind.  166; 
Bales  v.  Weddle,  14  Ind.  353 ;  McCoy  v.  Mien,  15  Iowa  372  ; 
Trinkle  v.  Reeves,  25  111.  214.  Having  violated  the  contract, 
Colvin  was  entitled  then  to  rescind,  and  his  right  of  action 
was  then  complete,  to  recover  back  whatever  money  had  been 
advanced  by  him  on  the  contract. 

Messrs.  Greene  &  Littler,  for  the  appellees. 

Appellees  fully  kept  and  performed  the  contract  in  good 
faith,  so  far  as  they  could  do,  without  the  like  performance  of 
appellants  on  their  part.  Appellants  not  only  violated  their 
contract,  but  did  so  wilfully  and  fraudulently. 

1st.  Appellants  could  not,  as  the  proof  shows,  comply  with 
their  original  contract  for  want  of  money.  On  the  receipt  of 
notice,  appellees  were  fully  prepared,  and  so  continued,  to 
perform  the  contract  on  their  part,  until  and  after  the  last  day 
of  the  extended  time ;  so  far  as  the  original  contract  is  con- 
cerned, appellees  were  not,  but  appellants  were,  in  default. 

2d.  Under  the  subsequent  verbal  agreement  entered  into 
between  the  parties  on  the  9th  of  September  thereafter,  and 
which  was  understood  to  supersede  the  original  contract 
between  the  parties,  and  of  which  Weedman  had  no  notice, 
and  under  which  Colvin  was  then  ostensibly  acting,  he,  Colvin, 
was  not  then  entitled  to  demand  more  than  the  three  car  loads 
of  cattle,  which  he  had  obtained  permission  then  to  take, 
without  previous  payment. 

3d.  Colvin  did  not  give  notice  that  it  was  too  late  to  deliver 
at  any  of  the  places  named  in  the  original  contract,  until  after 
the  expiration  of  the  time  agreed  upon,  and  was  not  in  a  posi- 
tion to  insist  upon  a  technical  breach,  so  long  as  the  other 
party  was  willing  to  comply  substantially,  and  he  himself  was 


31 4:  Colvin  et  al.  v.  Weedman  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

in  default.  Had  he  made  a  demand,  either  in  conformity 
with  the  written  contract,  or  with  the  subsequent  agreement 
made  by  Hand,  and  given  the  proper  notice,  and  had  Weed- 
man  then  failed  in  any  particular,  he  might  have  complained. 
But  one  contracting  party  cannot  complain  that  the  other  did 
not  properly  perform  a  condition  never  agreed  upon.  Colvin 
might  elect  to  rescind  a  losing  contract,  even  for  a  technical 
breach,  but  he  could  not  commit  a  fraud  in  order  to  produce 
that  breach,  and  then  take  advantage  of  it. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Circuit 
Court  of  McLean  county,  by  Silas  Colvin  and  James  Funk, 
against  John  Weedman,  George  W.  Hand  and  Philip  Weed- 
man,  to  recover  back  $1,000,  paid  by  the  plaintiffs  to  the 
defendants  on  "  a  cattle  contract,"  and  a  verdict  for  the  defen- 
dants. A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict. 

To  reverse  this  judgment,  the  plaintiffs  appeal  to  this  court, 
assigning  various  errors. 

The  contract  between  the  parties  was  in  writing,  and  was  as 
follows : 

"  Know  all  men  by  these  presents,  That  we,  George  W. 
Hand  and  Philip  Weedman,  of  Humboldt  county,  State  of 
Iowa,  have  this  day  sold  to  Silas  Colvin  and  James  Funk,  two 
hundred  head  of  steers,  from  three  to  six  years  old.  There  is 
to  be  no  stags  or  very  rough  oxen  in  the  entire  lot.  The  cattle 
are  to  be  delivered  as  follows,  to- wit :  The  entire  lot  from  the 
first  to  the  tenth  of  September,  at  the  option  of  the  buyers, 
and  to  be  delivered  to  Colvin  and  Funk,  at  either  Hart  &  Ful- 
ler's, or  at  Fort  Dodge  scales,  in  Webster  county,  or  at 
Ridgeport  scales,  in  Boone  county,  Iowa.  The  cattle  are  all 
to  be  put  in  a  dry  lot  at  sundown,  and  remain  there  without 
feed  or  water  until  sunrise  next  morning,  before  weighing. 
After  the  cattle  are  weighed,  said  Hand  and  Weedman  are  to 
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send  men  to  drive  all  said  cattle  to  the  nearest  railroad  station, 
from  which  the  cattle  are  to  be  shipped,  but  they  are  not  to  be 
held  accountable  for  accident  or  loss  after  the  weighing.  Said 
Colvin  &  Funk  are  to  pay  us  five  dollars  and  fifty-five  cents 
per  one  hundred  pounds  for  said  cattle,  gross  weight,  on 
delivery. 

«  Bloomington,  111.,  May  23d,  1867." 

On  the  day  of  the  date  of  the  contract,  plaintiffs  paid  $1,000 
thereon. 

By  request  of  the  plaintiffs,  made  in  August,  the  time  for 
the  delivery  of  the  cattle  was  postponed  to  the  15th  of  Sep- 
tember. 

The  right  of  the  plaintiffs  to  recover,  depends  upon  their 
showing  a  readiness  to  perform  on  their  part,  and  of  failure 
on  the  part  of  the  defendants. 

There  were  three  places  specified  in  the  contract,  where  the 
cattle  should  be  delivered,  either  at  Hart  &  Fuller's  or  Fort 
Dodge,  both  in  "Webster  county,  where  forty  head  of  the  cattle 
were,  or  at  Eidgeport  scales  in  Boone  county,  where  one  hun- 
dred and  sixty-nine  head  were,  under  the  care  of  Philip 
Weedman,  who  was  there  herding  them.  These  places  were 
sixty-five  miles  apart,  and  by  the  contract,  it  was  at  plaintiffs' 
option  at  which  of  these  places  they  should  be  delivered. 

Colvin  visited  Hand  in  Iowa,  the  eighth  of  September,  and 
in  their  conversation  about  the  cattle,  he  told  Hand  he  was  not 
prepared  to  take  them  all,  that  he  had  not  the  money  to  pay 
for  them,  and  got  Hand's  consent  that  he  should  ship  two  or 
three  car  loads  without  paying  for  them,  he  being  allowed  to 
pay  John  Weedman,  at  Bloomington.  It  was  then  agreed 
that  Colvin  should  go  to  Boone  and  see  the  cattle  Philip 
Weedman  was  herding,  and  when  he  had  determined  what  he 
would  do  he  should  give  Hand  notice,  so  that  the  cattle  might 
be  collected  in  one  bunch  and  driven  to  the  scales.  Colvin, 
with  one  Crose,  acting  on  the  part  of  Hand,  who  was  to  intro- 
duce Colvin,  as  he  was  a  stranger  to  Weedman,  started  to 
Boone  county,  and  when  Boonesborough  was  reached,  Crose, 


316  Colvin  et  al.  v.  Weedman  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

having  some  other  business,  declined  going  further,  and  signed 
a  letter  or  order  which  Colvin  wrote,  directed  to  Weedman, 
apprising  him  of  this  new  arrangement  with  Hand.  Colvin 
proceeded  on  to  the  herd,  and  there,  on  the  tenth,  saw  Philip 
"Weedman,  and  looked  through  the  cattle.  He  returned  on 
the  thirteenth,  but  did  not  inform  Weedman  of  this  new 
arrangement  with  Hand,  but  made  the  impression  on  him  that 
he  had  come  to  receive  and  pay  for  the  cattle.  He  had  then 
but  about  two  thousand  dollars  with  him.  Willis'  scales  was 
then  agreed  upon  as  the  place  for  weighing.  This  was  on 
Friday,  the  thirteenth  of  September.  By  driving  on  Saturday 
and  Sunday,  during  which  days  there  was  a  heavy  fall  of  rain, 
Willis'  was  reached  about  dark,  Sunday  evening,  and  the 
cattle  put  in  a  lot  of  about  one  and  a-half  acres.  Colvin  was 
there  and  saw  the  lot.  There  was  a  pond  of  water  in  it, 
caused  by  the  rains,  sufficient  to  water  three  hundred  head. 

It  is  evident  from  these  facts,  that  Weedman  was  acting 
under  the  impression  that  Hand  had  agreed  with  Colvin  that 
he  should  deliver  the  one  hundred  and  sixty -nine  head  he  had 
in  charge  to  Colvin,  whereas,  under  this  agreement  with 
Hand,  which  Colvin  concealed  from  Weedman,  he  was  enti- 
tled to  receive  but  two  or  three  car  loads — some  sixty  head — 
and  if  he  concluded  to  take  the  whole  number  contracted  for, 
he  was  to  give  Hand  notice,  so  that  the  herd  in  Webster 
county,  at  Fort  Dodge,  might  be  consolidated  with  Weedman's 
herd,  and  so  driven  together  to  the  scales.  This  notice  Colvin 
never  gave,  but  permitting  Weedman  to  act  on  the  false 
impression  he  had  produced  upon  him  by  his  conduct,  and  his 
failing  to  show  the  writing  which  Crose,  under  the  authority 
of  Hand,  have  given  him  to  show  to  Weedman,  he  sought,  by 
this  appearance  of  a  readiness  to  receive  the  cattle,  to  put 
defendants  in  default,  so  that  he  himself  might  escape  from 
the  contract.  Accordingly,  the  next  morning,  Monday,  16th, 
seeing  the  cattle  in  the  lot,  and  being  told  by  Weedman  they 
were  for  him-,  except  two  oxen  and  a  cow,  which  they  did  not 
propose  to  put  in,  Colvin  said,  without  stating  any  particular 
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objection,  that  he  would  not  take  them — that  they  did  not  fill 
the  contract.  It  is  in  proof  that,  save  a  few  head  which  Weed- 
man  proposed  should  be  thrown  out,  the  rest  of  the  cattle  were 
the  best  kind  of  Iowa  cattle,  and  this,  by  the  admission  of 
Colvin  himself.  It  is  not  denied,  that  Colvin,  at  this  time, 
was  not  prepared  to  pay  for  the  cattle,  and  there  is  evidence 
tending  to  show  he  wanted  to  get  out  of  the  contract. 

It  is  very  evident  defendants  could  not  be  in  default  for  fail- 
ing to  deliver  two  hundred  head  of  cattle,  nor  did  Colvin 
make  the  objection  there  was  not  that  number  at  Willis' ;  the 
defendants  could  not  be  put  in  default  on  this  account,  for  the 
reason,  Colvin  had  not  notified  Hand  of  his  final  determina- 
tion, as  the  proof  shows  he  had  promised  to  do.  This  notice 
was  important,  as  the  herds  were  separated,  and  time  was 
required  to  enable  defendants  to  consolidate  them,  and  drive 
them,  by  the  appointed  time,  for  delivery.  When  Colvin 
parted  from  Hand,  at  Fort  Dodge,  the  arrangement  was,  that 
Colvin,  after  seeing  the  cattle  in  charge  of  Weedman,  in  Boone 
county,  should  then  determine  whether  he  would  take  two  or 
three  car  loads,  and  pay  John  Weedman  for  them  in  Bloom- 
ington,  or  take  the  whole,  and  notify  Hand  accordingly.  His 
right  to  demand  the  two  hundred  head  depended  upon  his 
giving  this  notice  to  Hand,  which  he  did  not  give. 

The  proof  is  conclusive,  that  Colvin,  when  at  Willis',  had 
not  the  money  to  pay  for  the  cattle,  not  even  for  the  bunch 
offered  to  him  by  Philip  Weedman.  This,  of  itself,  would 
defeat  the  plaintiffs'  claim  to  recovery. 

But  did  not  the  cattle  offered  fill  the  contract  ?  There  can 
be  no  doubt  about  this,  even  on  the  admission  of  Colvin.  The 
exceptionable  ones  in  the  lot,  Weedman  proposed  to  throw  out, 
and  when  thrown  out  there  is  left  no  doubt  that  the  remainder 
filled  the  contract.  Colvin,  however,  made  no  specific  obj ection 
to  any  of  them,  contenting  himself  with  saying  they  did  not 
fill  the  contract. 

It  is  ingeniously  argued  by  appellants'  counsel,  that  his  objec- 
tion included  every  objection  which,  at  the  time  the  cattle 
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were  tendered,  could  not  be  obviated.  It  included  an  objec- 
tion to  all  cattle  which  were  stags,  or  very  rough  oxen,  or  not 
from  three  to  six  years  old,  or  which  had  remained  overnight 
in  a  lot  with  a  pond  of  water  in  it.  None  of  these  objections, 
they  say,  could  have  been  obviated  that  day,  and  therefore  it 
was  not  necessary  for  Colvin  to  say  anything,  more  than  that 
he  would  not  receive  that  lot  of  cattle,  because  they  did  not 
fill  the  contract.  "We  do  not  think  so.  Weedman  offered  to 
supply,  by  others,  the  cattle  which  were  objectionable,  as  being 
stags,  being  very  rough,  or  over  six  years  old.  He  told  Colvin 
to  throw  them  out,  and  as  to  the  other  objection,  if  it  was  an 
objection,  that  they  had  been  in  a  lot  where  there  was  water, 
over  night,  if  Colvin  really  desired  to  comply  with  his  con- 
tract, this  could  have  been  obviated  by  postponing  weighing 
them  for  a  few  hours.  Colvin's  own  witness,  Cheney,  testified 
that  Weedman  came  up  to  Colvin  when  he  was  about  to  start 
away,  and  said  to  him  he  had  better  take  the  cattle,  to  which 
Colvin  replied  that  he  knew  his  own  business.  Weed- 
man  then  said  he  was  going  to  weigh  the  cattle,  and  if  there 
were  any  in  the  lot  that  did  not  come  up  to  the  contract,  he 
would  throw  them  out.  If,  however,  this  objection  had  been 
made,  it  could  have  been  obviated  by  delaying  the  weighing 
a  few  hours. 

But,  on  the  proof,  Colvin  was  not  entitled  to  these  cattle ; 
under  the  new  arrangement  with  Hand,  proof  of  which  he 
had  in  his  pocket,  but  failed  to  show  Weedman,  he  was  only 
entitled  to  take  two  or  three  car  loads  of  them — some  fifty  or 
sixty — and  that,  too,  without  then  paying  for  them.  There 
were,  certainly,  that  number  which  would  fill  the  contract. 
The  plaintiffs  cannot  be  allowed,  under  these  circumstances,  as 
proved,  to  put  defendants  in  default.  The  facts  show  they  were 
the  defaulting  party,  and  being  so,  they  have  no  claim  to 
recover  back  the  advance  payment.  The  law  of  the  case  was 
well  stated  by  the  court  in  the  instructions  given  for  the 
defendants,  and  we  can  perceive  no  error  in  the  record. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Adam  C.  Porter 


Benjamin  F.  Curry. 

1.  Partnership  liability — ratification  by  the  firm  of  act  of  one  co-partner. 
If  the  purchase  of  property  by  one  co-partner  was  not  within  the  scope  and 
usage  of  the  partnership,  yet,  if  the  property  was  in  fact  purchased  on  the  firm 
credit,  and  the  other  partner  afterwards  claimed  and  obtained  possession  of  it  as 
firm  property  on  that  ground,  the  latter  thereby  ratified  the  act  of  his  co-partner. 
He  cannot  claim  the  benefit  of  the  purchase  and  deny  its  obligations. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Porter  against  Curry  and  Majors,  as  partners,  for  the  bal- 
ance of  the  price  of  a  mare,  claimed  to  have  been  sold  by  the 
plaintiff  to  the  defendants.  Curry  alone  was  served  with  pro- 
cess, and  he  pleaded  non  assumpsit.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  defendant.  The  plaintiff  there- 
upon appealed. 

Messrs.  Skinner  &  Marsh,  for  the  appellant. 

Messrs.  "Warren  &  Wheat,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Curry  and  Majors  were  partners  in  the  manufacture  of 
wagons,  and  in  August,  1867,  sold  a  wagon  to  Porter,  the 
appellant,  for  $110,  for  which  he  gave  his  note.  Soon  after- 
wards, Porter,  by  an  arrangement  with  Majors,  sold  the  latter  a 
mare  for  $200,  and  received  therefor  his  own  note,  and  one 
executed  by  Majors  for  $90.  Porter  swears,  however,  that 
Majors  claimed  to  be  purchasing  the  horse  for  the  use  of  the 
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firm,  and  on  the  credit  of  the  firm,  and  that  he  himself  sup- 
posed he  was  taking  the  lirm  note,  instead  of  the  individual 
note  of  Majors,  and,  not  being  able  to  read,  did  not  discover 
his  error  until  Majors  absconded  and  he  showed  his  note  to  a 
neighbor.  Majors  absconded  to  Missouri  a  few  days  after  the 
purchase,  taking  with  him  the  mare.  Curry  pursued  Majors, 
obtained  possession  of  the  mare  and  sold  her.  Porter  brought 
this  suit  against  the  firm  to  recover  the  $90,  and  it  is  resisted 
on  the  ground  that  the  mare  was  not  required  in  the  business, 
and  therefore  Majors  had  no  power  to  buy  her  on  the  firm 
credit. 

It  is  clear,  however,  even  if-  the  purchase  of  a  horse  was 
not  wTithin  the  scope  and  usage  of  such  a  partnership  as 
existed  between  Curry  and  Majors,  yet  if  the  mare  was  in 
fact  purchased  on  the  firm  credit,  and  if  Curry  afterwards 
claimed  her  from  Majors  as  firm  property,  and  obtained  pos- 
session of  her  on  that  ground,  he  thereby  ratified  the  act  of 
Majors  in  buying  her  on  the  partnership  credit.  He  cannot 
be  permitted,  at  the  same  moment,  to  claim  the  benefit  of  the 
purchase  and  deny  its  obligations.  This  view  of  the  law  was 
embodied  in  the  sixth  and  seventh  instructions  asked  by  plain- 
tiff, and  they  should  have  been  given.  For  the  same  reason 
the  first  instruction  given  for  the  defendant  should  have  been 
refused.  It  puts  the  case  to  the  jury  wholly  on  the  question 
of  an  original  power  by  Majors  to  buy  on  the  firm  credit, 
and  makes  the  case  turn  entirely  upon  that,  leaving  the  ques- 
tion of  ratification  altogether  out  of  view. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.     Statement  of  the  case. 


First  National  Bank  of  Decatur 

v. 

Franklin  Priest. 


1.  Money  had  and  received — token  recoverable.  The  First  National  Bank  of 
Decatur  having  advanced  a  sum  of  money  to  the  owner  of  a  lot  of  whisky,  the 
latter  employed  the  bank  to  ship  the  whisky  for  him  to  New  York  to  be  sold, 
and  out  of  the  proceeds  the  bank  was  to  retain  the  money  advanced  and  a  rea- 
sonable commission  for  shipping  and  selling.  The  whisky  was  shipped  and  sold 
accordingly,  and  the  proceeds  received  by  the  bank.  Held,  that  the  bank  was 
liable  to  the  owner  of  the  whisky  for  the  money  so  received,  and  this,  indepen- 
dently of  the  question  whether  National  Banks  are,  by  their  charters,  authorized 
to  sell  produce  on  commission. 

2.  Parol  evidence — as  to  contents  of  an  account  of  sales.  A  party  who  had 
sold  the  property  of  another,  on  commission,  through  a  third  person,  and 
received  the  proceeds  thereof,  on  inquiry  by  the  owner  of  the  property  as  to  the 
returns  from  the  sale,  showed  him  the  account  of  the  sale  in  writing,  which  had 
been  returned  by  the  person  who  made  the  sale :  Held,  in  an  action  by  the  party 
for  whom  the  property  was  sold,  to  recover  the  proceeds,  that  it  was  competent 
for  the  plaintiff  to  testify,  orally,  as  to  the  amount  appearing  to  be  due  him  from 
the  written  account  of  the  sale  so  shown  to  him,  without  giving  the  defendant 
notice  to  produce  it ;  such  papers  are  but  statements  of  third  parties,  and 
are  not  regarded  as  instruments  which  must  be  produced  in  evidence. 

Appeal  from  the  Circuit  Court  of  De  "Witt  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  commenced  in  the  Circuit 
Court  of  Macon  county,  by  Franklin  Priest,  for  the  use  of 
James  Millikin,  against  The  First  National  Bank  of  Decatur, 
to  recover  a  sum  of  money  alleged  to  have  been  received  by 
the  Bank  for  the  use  of  the  plaintiff.  The  cause  was  removed 
by  change  of  venue  into  the  Circuit  Court  of  De  Witt  county, 
where  a  trial  resulted  in  a  finding  and  judgment  in  favor  of 
the  plaintiff,  for  the  sum  of  $5,266.25.  The  defendant  there- 
upon took  this  appeal. 
21— 50th  111. 
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The  opinion  of  the  court  presents  the  questions  arising 
under  the  assignment  of  errors. 

Messrs.  Emerson  &  Smith,  for  the  appellant. 

Mr.  H.  Crea  and  Messrs.  Nelson  &  Roby,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  evidence  in  this  case,  that  appellee 
employed  appellant  to  ship  for  him  to  New  York  398  barrels 
of  whisky  in  bond ;  appellant  had  advanced  appellee  before 
that  time  $1,700,  with  which  to  pay  costs  of  a  litigation  in  the 
United  States  Court ;  appellant  was  to  ship  and  sell  it  on 
commission,  and  retain  of  the  proceeds  the  money  advanced 
and  a  reasonable  commission  ;  the  whisky  was  shipped  to  a 
New  York  commission  house  and  sold,  and  appellee  calling 
at  the  bank  soon  afterwards,  some  time  in  August,  1867, 
applied  to  the  cashier  to  learn  the  amount  of  the  proceeds  of 
the  sale,  when  the  cashier  handed  to  .appellee  an  account  of 
sales  showing  the  sale  of  the  398  barrels,  containing  22.911 
gallons,  which  was  sold  at  37  cents  per  gallon,  amounting  in 
the  aggregate  to  $8,847.33.  Appellee  made  a  memorandum 
of  the  amounts  at  the  time  from  the  account  of  sales,  to  which 
he  testified  on  the  trial  without  giving  notice  to  produce  the 
account;  appellant  objected,  but  the  objection  was  overruled. 
It  also  appears  that  the  bank  subsequently  paid  an  order  of 
appellee  drawn  on  it. 

There  was  testimony  that  the  freight  on  the  whisky  was  80 
cents  on  the  hundred  pounds,  and  that  each  barrel  weighed 
210  pounds,  and  that  commission  on  the  sale  of  whisky  was 
one  per  cent.  The  jury  on  this  evidence  found  a  verdict  for 
appellee  for  the  sum  of  $5,266.25  damages,  upon  which  the 
court  below  rendered  judgment. 

It  is  urged,  that  national  banks  are  not,  by  their  charters, 
authorized  to  sell  produce  on  commission,  and  hence  appellant 
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is  not  liable  in  this  case.  If  this  should  be  conceded,  still, 
there  can  be  no  question  that  the  hank  would  be  liable  if  it 
received  money  belonging  to  appellee,  whether  from  the  sale 
of  whisky  shipped  by  it,  or  from  other  sources.  If  this  suit 
were  for  negligence  or  misconduct  in  transacting  commission 
business  for  appellee,  then  a  different  question  would  be  pre- 
sented for  determination.  And  in  this  case,  if  the  bank  received 
the  money  for  which  the  whisky  was  sold,  they  are  liable  to 
appellee  for  its  payment.  And  the  evidence,  as  it  appears  in 
the  record,  would  seem  to  prove  that  they  had  received  it ; 
otherwise,  why  pay  his  order  in  favor  ot  Gallagher,  after  the 
statement  of  account  of  sales  was  shown  to  appellee?  It 
seems  that  the  bank  had  advanced  money  to  appellee  to  defray 
expenses  of  litigation,  which  was  to  be  refunded  to  them  out 
of  the  proceeds  of  the  sale  of  the  whi-sky.  In  what  manner  was 
his  bank  account  made  good,  if  not  from  a  sale  of  the  whisky? 
The  bank  does  not  show,  or  attempt  to  show,  that  appellee  had 
deposited  money  or  had  otherwise  a  credit  to  his  bank  account, 
upon  which  he  could  draw.  This  is  a  pregnant  fact  and  is 
Avholly  unexplained.  It  fully  warranted  the  conclusion  that 
they  had  received  the  money  on  the  sale  of  the  whisky. 

To  fix  the  amount,  appellee  was  permitted  to  swear,  that 
when  he  called  for  returns  of  sales,  the  cashier  showed  him 
the  account  of  sales,  and  the  amount  which  it  showed  to 
have  been  received  by  the  commission  house  in  New  York, 
to  whom  the  bank  had  shipped  the  whisky.  It  is  urged  that 
this  was  improper  evidence,  and  that  the  bank  should 
have  been  required  to  produce  the  account  as  the  best 
evidence,  before  appellee  could  resort  to  verbal  testimony  of 
the  sum.  We  do  not  see  that  this  violated  any  rule  of  evi- 
dence. Appellee  asked  to  be  informed  of  the  amount  of  sales, 
and  the  cashier  showed  him  figures  representing  the  sum.  It 
was  not  strictly  proving  the  contents  of  a  written  document, 
but  the  answer  made  to  the  inquiry.  Suppose,  when  asked, 
the  cashier  had  written  the  amount  in  figures  on  a  piece  of 
paper  and  shown  it  to  appellee,  as  an  answer  to  the  question  ; 
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would  any  person  have  said  that  it  was  written  evidence  and 
that  it  must  be  produced  ?  We  presume  not,  and  in  what 
does  the  difference  consist  ?  We  are  unable  to  perceive  that  any 
exists.  Had  the  evidence  been  of  the  items  and  contents,  it 
might  have  presented  a  different  question.  It  was  simply  an 
answer  to  a  question,  made,  it  is  true,  out  of  the  usual  course 
of  such  answers,  but  still  it  was  as  fully  an  answer  as  if  the 
cashier  had  verbally  stated  or  read  the  amount  from  the 
paper. 

This  account  of  sales  contained  the  terms  of  no  agreement 
or  contract.  It  was  not  evidence  of  itself,  and  could  not  have 
been  read  in  evidence  by  appellant.  But  when  appellee  had 
testified  in  reference  to  the  amount  of  the  sale,  if  inaccurately 
stated  by  him,  the  bank  could  then  have  produced  and  read  it 
in  evidence,  to  contradict  appellee.  Such  papers  are  but  state- 
ments of  third  parties,  and  have  not  been  regarded  as 
instruments  that  must  be  produced  in  evidence ;  but  if  they 
were,  the  cashier  showed  this  as  an  answer  to  the  question  put 
by  appellee  to  him,  and  it  was  no  more  than  would  have  been 
his  verbal  answer.  We  perceive  no  error  in  admitting  this 
evidence. 

It  is  urged  that  the  sale  of  the  number  of  gallons  of  whisky 
to  which  appellee  testified,  at  the  price  fixed,  would  not  pro- 
duce the  sum  to  which  he  testified,  by  some  $370.  We  find 
from  calculation  that  such  is  the  case,  but  after  ascertaining 
the  amount  it  would  produce  at  that  price,  and  deducting 
appellee's  indebtedness  to  the  bank,  freights  and  commissions 
from  the  true  amount,  we  find,  that  it  leaves  the  amount  found 
by  the  jury.  On  this  record  we  cannot  see  but  that  justice 
is  done,  and  that  the  record  is  free  from  error,  and  the  judg- 
ment of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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Toledo,  Wabash  &  Western  Railway  Company 

v. 
John  B.  Hunter  et  al. 


1.  Obstructing  the  overflow  of  a  water  course — of  injury  thereby  to  after 
acquired  right*.  A  railroad  company  filled  up  what  was,  at  one  time,  an  open 
trestle  work  in  the  embankment  of  their  road  over  the  bottom  land  bordering 
upon  a  river,  and  thereby,  in  some  degree,  retarded  or  obstructed  the  flow  of 
the  water  in  a  time  of  flood,  causing  it  to  spread  over  a  greater  surface  above  the 
embankment.  Upon  ground  thus  caused  to  be  overflowed,  a  party  subsequently 
erected  some  cattle  sheds,  in  which  were  placed  some  cattle  belonging  to  a 
third  person,  under  a  contract  by  the  owner  of  the  sheds  to  feed  and  stable 
them  there.  In  an  action  by  the  owner  of  the  cattle  to  recover  of  the  railroad 
company  damages  arising  from  injury  to  the  cactle,  caused  by  the  obstruction  so 
created  by  the  company,  and  the  consequent  overflowing  of  the  ground  occupied 
by  the  sheds  in  a  time  of  flood,  it  was  held,  the  plaintiff  had  no  right  of  action, 
the  cattle  being  there  only  under  a  contract  with  the  owner  of  the  premises,  to 
whom  alone,  if  to  any  one,  was  there  any  liability. 

2.  But  the  cattle  were  placed  in  the  pens,  after  the  trestle  work  was  filled  up, 
so  that  the  owner  acted  with  a  full  knowledge  of  that  fact,  and  of  the  situation 
of  the  feeding  place,  and  the  company  had  done  nothing  after  the  rights  of  the 
owner  accrued,  whatever  they  were,  to  injure  them,  and  therefore  incurred  no 
liability  to  him. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  Edwaed  Y.  Rice,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Hunter  and  McNeil, 
against  the  Toledo,  Wabash  &  Western  Railway  Company, 
to  recover  damages  arising  from  injury  to  a  lot  of  cattle, 
caused  by  the  waters  of  the  Sangamon  river  overflowing  the 
ground,  occupied  by  the  plaintiffs,  in  a  time  of  flood,  such  over- 
flowing being  the  result,  as  is  alleged,  of  the  filling  up  by  the 
railroad  company,  of  an  open  trestle  work  in  an  embankment 
of  their  road  across  the  bottom  land  bordering  upon  the 
river. 
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The  declaration  contained  six  counts,  the  last  of  which  sets 
forth  substantially,  the  alleged  cause  of  action.     The  6th  count 

states : 

"  That  the  plaintiffs,  on  the  25th  day  of  November,  1866, 
and  from  thence  hitherto,  were  the  owners  of  1,500  head  of 
cattle,  which  they  were  feeding  and  fattening  in  stables  and 
upon  lands  in  the  lawful  possession  of  said  plaintiffs,  near  the 
Sangamon  river,  and  the  said  plaintiffs,  so  being  in  the  lawful 
possession  of  said  stables  and  lands,  and  the  owners  of  said 
cattle,  the  said  defendants  negligently,  willfully  and  wrongfully, 
filled  and  totally  obstructed  a  certain  opening  in  the  embank- 
ment raised  by  the  defendants  across  the  bottom  land  of  the 
Sangamon  river,  said  opening  being  a  space  through  which  a 
portion  of  the  water  of  the  Sangamon  river  had  of  right 
passed  before  the  total  obstruction  of  the  same,  and  through 
which  the  water  of  right  should  pass  in  case  of  freshets  in  said 
river,  said  opening  being  a  reasonable,  necessary  and  practi- 
cable opening  and  passage  way  for  the  water  of  said  river  in 
times  of  freshets.  And  on  the  17th  day  of  February,  1867, 
a  freshet  existing  in  said  river,  the  water  thereof  flowed  over 
said  lands,  and  into  the  said  stables  of  the  plaintiffs,  and  among 
and  upon  said  cattle,  in  consequence  of  said  embankment  being 
filled  up  and  obstructed,  and  the  said  stables  and  the  said 
cattle  were  injured,"  &c. 

The  general  issue  was  pleaded,  and  upon  the  trial  much 
testimony  was  taken,  which  it  is  not  necessary  to  consider. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  assessing 
his  damages  at  $6,500,  and  judgment  was  rendered  thereon. 
The  defendants  thereupon  took  this  appeal. 

Messrs.  Palmer  &  Hay,  for  the  appellants. 

The  cases  cited  in  Eedfield  on  Railways,  156,  state  and 
establish  the  true  rule  applicable  to  this  case:  uIn  the 
absence  of  statutory  provisions  upon  the  subject,  railways  are 
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not  liable  for  necessary  consequential  damages  to  land  owners, 
no  portion  of  whose  land  is  taken,  when  they  construct  and 
operate  their  roads  in  a  skillful  and  prudent  manner." 

But  if  the  evidence  does  not  establish  that  the  plaintiffs  had 
no  interest,  possessory  or  otherwise,  in  the  stables,  it  does 
prove  that  they  had  no  interest  until  the  10th  of  November, 
1866,  long  after  the  "  wrongful  acts"  complained  of  were  done. 
The  case  of  111.  Central  E.  E.  Co.  v.  Allen,  39  111.  205,  is  in 
point. 

Messrs.  Hekndon,  Mathent  &  Zane,  for  the  appellees. 

The  Sangamon  river  being  a  natural  water  course,  the 
defendants  in  error  had  the  right  to  occupy  the  land  upon  its 
borders  with  their  stable  and  cattle,  with  reference  to  the  river 
as  it  was  regulated  and  controlled  by  natural  laws  ;  and  the 
plaintiffs,  by  interfering  with  the  natural  flow  thereof,  and  by 
throwing  the  water  into  the  stables,  became  liable  for  all 
damages  in  consequence  thereof.  /Stout  v.  Mc Adams,  2  Scam. 
68-9 ;  Fletcher  v.  The  Auburn  <&  Syracuse  E.  E.  Co.  25 
"Wend.  464 ;  Boughton  v.  Case,  18  Johns.  405  ;  Bellinger  v. 
The  N.  Y.  Cent.  E.  E.,  K  Y.  R.  (Court  of  Appeals,  Smith 
9),  45  and  52  ;  Hilliard  on  Torts,  vol.  1,  sec.  6,  89,  and  sec. 
4,  672. 

The  company  are  liable  to  damages  for  injuries  caused  by 
flowing  backwater  in  a  great  freshet,  in  consequence  of  their 
bridges  damming  up  the  water,  although  the  bridges  were 
constructed  by  another  company  before  the  appellants  became 
the  owners  of  the  road,  though  there  may  have  been  no 
request  to  them  to  remove  the  obstruction.  Redtield  on 
Railways,  3d  par.,  sec.  17,  pp.  170  and  171 ;  Brown  v.  The 
Cayuga  &  Susquehanna  E.  E.  Co.  2  Kernan's  R.  492. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 
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There  can  be  no  doubt  that  filling  up,  by  the  railroad 
company,  what  was,  at  one  time,  an  open  trestle  work  in  the 
embankment  of  their  road  over  the  bottom,  retarded  or 
obstructed  in  some  degree,  the  flow  of  the  water  in  a  time  of 
flood.  At  such  time,  the  river,  not  confined  to  its  natural 
channel,  spreads  over  a  large  surface,  and  must  have  vent 
somewhere.  By  filling  up  this  open  trestle  work,  that  vent 
was  closed,  and  the  water  forced  to  the  channel  of  the  river 
under  the  railroad  bridge  and  to  the  opening  near  it  at  the  west 
end.  Such  portions  of  the  water  as  could  not  escape  by  these 
passages,  accumulated  above  them,  and  thus  interfered  with 
the  cattle  sheds,  built  as  they  were,  upon  low  land  a  short 
distance  above  the  bridge.  That  the  plaintiffs  were  injured 
thereby  to  some  extent  is  established  by  the  proof,  but  it  does 
not  follow,  they  have  a  right  of  action  against  the  appellants 
for  such  injury. 

It  appears  P.  L.  Howlett  built  and  owned  these  cattle  pens, 
and  according  to  his  testimony  the  opening  in  the  embank- 
ment was  filled  up  by  the  railroad  company,  before  appellees 
had  any  rights  in  the  pens,  and  all  the  right  they  had  was 
under  the  contract  with  him,  who  says  :  "  My  contract  was  to 
feed  the  cattle  by  the  month,  furnish  all  the  slop  they  could 
eat  and  stable  them  at  three  dollars  per  month  for  each." 

It  is  evident  from  this  testimony,  that  the  pens  were  in  the 
possession  of  Howlett,  and  to  which  appellees  had  not  the 
shadow  of  a  right.  Their  cattle  were  there  under  a  contract 
with  the  owner  to  feed  and  shelter  them  by  the  month,  at  a 
certain  price  per  head. 

The  parties  to  this  contract,  knew,  when  it  was  made,  that 
the  river,  on  which  the  pens  were  situate,  was  liable  to  annual 
overflow,  and  appellees  consented  their  cattle  should  be  placed 
in  them  exposed  to  this  annually  recurring  danger. 

The  case  might  be  different  had  the  culvert  been  filled  up 
after  appellees'  cattle  were  put  in  the  pens.  As  it  is,  they 
acted  with  their  eyes  open  and  with  full  knowledge  of  the 
situation   of  the   feeding   place,  and   appellants   have   done 
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nothing,  since  appellees' rights  accrued,  whatever  they  may  be, 
to  injure  them.     III.  Cent.  R.  R.  Co.  v.  Allen,  39  111.  205. 

The  embankment  in  which  the  culvert  was  placed  and  filled 
up  by  appellants,  was  erected  by  the  State  in  the  prosecution 
of  its  system  of  internal  improvements  as  early  as  1839,  and 
it  is  in  proof  by  several  witnesses,  that  the  river  in  times 
of  freshets  in  several  years,  overflowed  the  ground,  where  these 
pens  were  afterwards  erected,  three  feet  in  depth,  so  that  it  is 
manifest,  filling  the  culvert  contributed  but  little  if  any  thing 
to  the  injury  to  the  pens.  Besides,  from  the  plat  introduced 
into  the  record,  it  appears  that  just  above  the  railroad  bridge 
and  pens,  there  are  several  large  bends  in  the  river  which 
must  affect  materially  the  flow  of  the  water  in  time  of  freshets, 
retarding  it,  and  causing  it  to  accumulate  in  volume  at  par- 
ticular points. 

The  proofs  in  the  case  show  an  unfortunate  location  of  the 
pens,  and  fail  to  show  any  act  of  the  appellants  causing  an 
injury  to  appellees,  for  which  they  should  be  responsible  to 
appellees.  If  there  be  a  liability  to  any  person,  it  would 
appear  to  be  to  Howlett,  and  not  to  appellees,  for  the  reasons 
we  have  given. 

No  right  of  action  having  been  established  against  appel- 
lants, the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  C.  Conwell 

V. 

Reuben  Thompson. 

1.     Evidence — proceedings  and  decree  in  another  suit.     The  record  of  proceed- 
ings in  a  suit  in  chancery  is  not  even  prima  fade  evidence  in  favor  of  one  of 
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the  parties  thereto  against  another,  in  a  proceeding  at  law,  where,  as  between 
those  parties,  in  the  chancery  suit,  in  which  they  were  co-defendants,  there  was 
nothing  litigated. 

2.  Same — of  a  judgment  in  the  same  proceeding.  A  creditor  instituted  pro- 
ceedings by  attachment  against  three  ;  judgment  in  personam  was  obtained 
against  one,  and  a  judgment  in  rem  against  the  others.  On  scire  facias  to  make 
the  latter  parties  to  the  personal  judgment,  to  which  a  plea  of  non-assumpsit  was 
interposed,  going  back  to  the  original  cause  of  action,  it  was  held,  that  neither 
the  judgment  in  personam  against  the  other  party,  nor  the  judgment  in  rem 
against  the  defendants  in  the  scire  facias,  was  evidence  against  the  latter  in  that 
proceeding,  as  to  the  amount  due. 


Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Lacey  &  Wallace,  for  the  appellants. 

Mr.  B.  S.  Prettyman,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

At  the  October  term,  1863,  of  the  Mason  Circuit  Court,  the 
appellee,  Thompson,  commenced  a  suit  in  attachment,  against 
Conwell,  the  appellant,  McGowen  and  Walker.  A  personal 
judgment  was  rendered  against  McGowen,  and  a  judgment 
in  rem  against  Conwell  and  Walker.  A  scire  facias  lias  since 
been  sued  out  against  Conwell  and  Walker,  to  make  them 
parties  to  the  judgment  in  personam  against  McGowen,  and 
on  the  trial,  judgment  was  rendered  against  them  for  the 
amount  unpaid.     From  that  judgment  Conwell  has  appealed. 

It  appears  certain  lands  of  McGowen  were  sold  under  the 
original  judgment  to  an  amount  which  satisfied  it,  but  the 
sale  was  subsequently  in  part  set  aside.  After  this  sale, 
McGowen  filed  a  bill  in  chancery,  against  the  appellant,  the 
appellee  and  Walker,  alleging  he  had  paid  the  judgment,  and 
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asking  that  a  certain  mortgage,  given  by  the  appellant  to  the 
appellee,  to  secure  the  note  on  which  the  judgment  had  been 
obtained,  should  be  foreclosed  for  the  benefit  of  McGowen,  as 
he  had  signed  the  note  and  paid  the  judgment  as  surety  for 
appellant.  Appellant  and  appellee  were  brought  in  by  publi- 
cation, and  a  decree  passed  against  them  by  default.  At  a 
subsequent  term,  appellee  petitioned  that  the  decree  be  opened, 
and  he  be  allowed  to  defend.  This  was  done,  and  on  a  final 
hearing  the  court  set  aside  the  first  decree,  and  found  the  sum 
of  $1,063.52  still  due  appellee  on  the  judgment.  On  the  trial 
of  the  scire  facias  now  before  us,  the  court  permitted  this 
record  to  be  read  in  evidence,  for  the  purpose  of  showing  the 
amount  still  due  on  the  judgment,  and  gave  the  jury  an 
instruction  which  they  would  understand  as  meaning  that  this 
finding  was  conclusive  between  the  parties  to  this  suit,  and 
they  accordingly  rendered  a  verdict  for  $1,063.52.  For  this 
purpose  the  evidence  was  not  admissible,  and  the  instruction 
was  erroneous. 

The  appellant  and  appellee,  the  contending  parties  in  the 
present  suit,  were  both  defendants  in  the  chancery  proceeding. 
The  appellee  filed  no  cross-bill  therein,  making  the  appellant 
a  party.  These  parties  litigated  nothing  in  that  suit,  and 
though  the  finding  of  the  court,  in  its  decree,  that  McGowen 
owed  appellee  $1,063.52,  would  be  conclusive  against 
McGowen,  until  set  aside  or  reversed,  yet  it  would  not  even 
be  prima  facie  evidence  against  appellant.  McGowen  had 
obtained  a  decree  for  the  foreclosure,  for  his  benefit,  of  appel- 
lant's mortgage  to  appellee.  Appellant  acquiesced  in  the 
decree,  but  appellee  procured  it  to  be  opened  so  far  as  related 
to  his  interests,  and  set  aside.  It  is  true,  he  gave  appellant 
notice  of  his  intention  to  petition  the  court  for  that  purpose, 
but  that  did  not  make  appellant  a  party  defendant  in  such 
proceedings.  Appellee  was  seeking  no  decree  against  him. 
Appellant  may  have  been  indifferent  whether  McGowen  or 
appellee  should  receive  the  benefit  of  his  mortgage,  and  there- 
fore declined  to  appear  further  in  the  litigation.     We  are 
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wholly  at  a  loss  to  conceive  on  what  ground  the  finding  of 
the  court  on  this  petition,  which  involved  only  a  controversy 
between  McGowen  and  appellee,  should  be  evidence  against 
appellant.  It  is  sufficient  to  say  there  was  nothing  litigated 
between  him  and  appellee. 

The  court  also  instructed  the  jury,  if  we  rightly  construe 
the  language  used,  that  the  original  judgment  against 
McGowen  was  to  be  considered  evidence  against  appellant  of 
the  amount  due,  except  so  far  as  said  judgment  had  been  paid. 
This  was  error.  One  of  the  pleas,  going  back  to  the  original 
cause  of  action,  was  non-assumpsit,  and  on  the  issue  thus 
made,  neither  the  judgment  in  rem  against  appellant,  nor  the 
judgment  in  personam  against  McGowen,  was  evidence. 

For  these  errors  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Lumberman's  Insurance    Company 


Charles   H.  Preble  et  al. 

1.  Release — by  one  of  several  joint  obligees — its  effect  as  to  those  not  joining 
therein.  One  of  several  joint  payees  or  obligees,  may  receive  payment  or  satis- 
faction, and  discharge  the  entire  obligation,  and  the  others  will  be  bound  by  his 
acts  in  that  regard.     This  is  the  general  rule. 

2.  But  this  rule  has  its  exceptions,  as,  where  the  payee  of  a  note  sells  and 
transfers  it  by  delivery,  without  assignment,  and  the  maker  pays  the  payee  with 
notice  of  the  transfer ;  in  such  case,  the  courts  will  protect  the  rights  of  the 
equitable  holder. 

3.  And  the  same  is  true  of  a  like  transfer  of  an  obligation  not  negotiable.  In 
such  a  case,  the  payment,  or  the  performance  of  the  agreement  in  such  a  man- 
ner, is  a  fraud  upon  the  equitable  holder,  and  the  courts  will  not  permit  its 
perpetration. 
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4.  But  while  it  is  true,  that  one  of  several  joint  obligees  may  execute  a  valid 
release  by  which  the  entire  obligation  will  be  discharged,  yet,  to  give  the  release 
that  effect,  it  must  be  the  intention  of  the  parties  to  the  release  that  it  shall  so 
operate,  unattended  by  any  fraud  upon  the  rights  of  those  of  the  obligees  who 
do  not  join  in  the  execution  of  the  release. 

5.  So,  where  a  policy  of  insurance  was  issued  to  three  persons,  a  loss  having 
occurred,  the  insurer  proposed  to  tv/o  of  the  assured  that  he  would  pay  them  a 
given  sum  if  they  would  release  the  entire  policy,  or  a  less  sum  if  they  would 
release  their  proportionate  interest  in  the  insurance  money  ;  they  accepted  the 
latter  proposition,  and  signed  a  paper  which  the  insurer  represented  to  be  a 
release  only  of  their  two-thirds  interest,  when,  in  fact,  by  its  terms,  it  was  a 
release  of  the  entire  policy.  It  was  held,  that,  reading  the  release  in  the  light 
of  these  facts,  it  could  not  operate  to  discharge  the  obligation  on  the  policy  as  to 
the  assured  who  did  not  join  in  the  release,  and  had  no  knowledge  of  its  execu- 
tion. Either  the  parties  to  the  release  did  not  intend  it  should  so  operate,  or 
the  insurer  intended  to  defraud  the  assured  who  did  not  join  in  it,  and  the  exist- 
ence of  either  fact  would  protect  him. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion  of 
the  court. 

Messrs.  Greene  &  Littler,  for  the  appellants. 

Messrs.  Williams  &  Burr,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  in  this  case  that  appellees  owned  a  lot  of  ground 
in  separate  portions,  and  that  the  entire  lot  was  covered  by  a 
building.  The  lower  story  was  divided  into  three  rooms, 
according  to  the  portion  of  the  lot  held  by  each,  and  these 
rooms  were  in  the  possession  of  each  of  the  several  owners, 
but  the  upper  story  was  all  in  one  room,  and  the  possession  of 
that  portion  was  in  common.  On  the  25th  day  of  January, 
1866,  appellants  executed  a  policy  of  insurance  to  appellees, 
on  this  building.     At  that  time,  Houseman  owned  one-third 
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of  the  property,  but  subsequently  sold  it  to  McNaught,  and  at 
the  time  the  sale  was  made.  Houseman's  interest  in  the  policy 
was  duly  assigned  to  McNaught. 

Subsequently,  the  property  was  destroyed  by  fire,  and  proofs 
of  loss  made.  The  company  declined  to  pay  Preble,  but 
offered  the  other  parties  to  the  policy  to  pay  them  two-thirds 
of  the  insurance  money  if  they  would  procure  a  release  in  full, 
or  to  pay  them.  $1,000  each  for  their  release.  They  went  to 
Chicago,  saw  the  general  agent  of  the  company,  and  accepted 
the  latter  proposition  ;  executed  a  release  on  the  back  of  the 
policy,  which  they  delivered  to  the  agent,  received  the  money, 
and  returned  to  Preble  a  duplicate  of  the  policy.  And  he 
thereupon  brought  this  suit  in  the  name  of  the  appellees  for 
his  use,  to  recover  his  interest  in  the  insurance  money. 

On  these  facts,  the  court  below,  who  tried  the  case  without  a 
jury,  by  consent  of  the  parties,  found  the  issues  for  plaintiffs, 
and  after  overruling  a  motion  for  a  new  trial,  rendered  a  judg- 
ment in  their  favor. 

The  only  question  which  appellants  raise  on  this  record,  is 
that  the  release  executed  by  Steller  and  McNaught,  released 
the  entire  cause  of  action,  and  is  a  bar  to  any  recovery  on  it 
in  favor  of  themselves,  or  for  the  use  of  Preble.  It  is  conten- 
ded that  a  release  by  one  of  several  joint  obligees,  releases 
the  entire  obligation,  and  that  the  others  are  thereby  barred 
of  recovering  on  the  deed.  That  when  McNaught  and  Steller 
received  $2,000  and  executed  this  release,  they  released  the 
entire  cause  of  action,  and  that  the  court  erred  in  finding  for 
the  plaintiffs  the  share  of  the  insurance  money  coming  to  Preble. 
The  release  is  full  and  formal,  of  all  causes  of  action  on  the 
policy,  and  was  duly  signed,  sealed  and  delivered.  It,  there- 
fore, presents  the  question  of  its  effect  on  the  portion  of  the 
insurance  money  coming  to  Preble,  and  which  he  did  not 
receive  or  consent  to  have  released,  as  it  appears  the  release 
was  given  without  his  consent  or  even  his  knowledge. 

It  seems  to  be  well  settled,  that  one  joint  payee  or  obligee 
may  receive  payment  or  satisfaction,  and  that  the  others  will 
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be  bound  by  his  acts.  It  is  not  for  the  payor  or  obligor  to 
know  or  ascertain  the  quantum  of  interest  which  each  payee 
or  obligee  has  in  the  money  to  be  paid  or  the  thing  to  be  done, 
and  hence  he  has  the  legal  right  to  discharge  his  liability  by 
paying  to  one  of  the  obligees.  To  this  rule  there  are  some 
exceptions,  as  where  the  payee  of  a  note  sells  and  transfers  it 
by  delivery  without  assignment,  and  the  maker  pays  to  the 
pa}Tee  with  notice  of  the  transfer ;  in  such  a  case  the  courts 
will  protect  the  rights  of  the  equitable  holder.  And  the  same 
is  true  of  a  like  transfer  of  an  obligation  not  negotiable.  In 
such  cases,  the  payment  or  the  performance  of  the  agreement 
in  such  a  manner  is  a  fraud  upon  the  equitable  holder,  and  the 
court  will  not  permit  its  perpetration.  And  of  this  character 
are  the  New  York  authorities  to  which  appellee  refers  in  his 
brief. 

The  doctrine  is  equally  well  settled,  that  one  of  several 
obligees  may  execute  a  valid  release,  by  which  the  entire  obli- 
gation will  be  discharged.  But  to  do  so,  it  must  be  intended, 
and  must  be  free  from  all  fraud  upon  the  rights  of  obligees 
not  joining  in  the  execution  of  the  release.  In  the  case  of 
Parmelee  v.  Lawrence,  44  111.  405,  it  was  held,  that  where  one 
of  several  payees  of  a  note  paid  what  he  and  the  creditor  esti- 
mated as  his  proportion  of  the  debt,  and  a  release  was  given, 
exonerating  him  from  further  liability  on  the  note,  it  did 
not  discharge  the  other  makers ;  that  as  the  payee  did  not 
intend  to  discharge  the  entire  debt,  it  would  be  wrong  to 
enforce  the  release,  contrary  to  its  terms  and  his  intention. 
While  that  case  differs  from  this,  and  in  so  far  as  the  release  was 
given  to  one  of  the  payors  by  the  payee,  in  this  it  was  given 
by  one  of  the  obligees  to  the  obligor,  still  it  announces  a  rule 
that  must  govern  this  case. 

Steller  and  McNaught  both  swear  they  did  not  intend  to 
release  anything  beyond  their  claims,  which  they  were  dis- 
counting one-fourth  or  more.  Nor  does  it  appear  that  the 
agent  of  the  company  proposed  to  them  to  release  Preble's 
interest.     He  had  only  proposed  to  take  their  release,  if  they 
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would  receive  $1,000  each  for  their  several  claims,  or  if  they 
would  procure  a  release  in  full,  he  would  pay  them  $1,333.33 
each ;  and  they  only  accepted  the  proposition  to  take  each 
$1,000.  It  then  followed,  that  they  were  only  to  release  their 
interest  in  the  money  due  them  under  the  policy.  Steller 
swears  he  informed  the  agent,  at  the  time,  that  he  could  only 
"  sign"  his  own  claim,  and  that  they  said  he  was  only  releas- 
ing his  own  claim.  He  swears  he  did  not  read  the  release, 
and  was  unable  to  have  done  so,  and  seems  to  have  relied 
entirely  upon  what  the  agent  told  him  in  reference  to  its  effect. 

McNaught  testified  that  he  understood  they  would  pay  him 
$1,000  outside  of  the  policy,  and  leave  it  good,  and  those  were 
the  considerations  upon  which  he  signed  the  release;  and  that 
the  agent  said  he  would  pay  them  but  $1,000  each,  and 
would  retain  the  balance  to  law  Preble. 

From  this  evidence,  it  is  manifest  there  was  no  intention  on 
the  part  of  Steller  and  McNaught  to  release  Preble's  interest, 
and  that  the  agent  studiously  avoided  insisting  they  should, 
or  that  such  would  be  the  effect  of  the  release.  If  Steller 
testifies  truly,  the  agent  perpetrated  a  fraud  upon  him,  as  he 
was  unable  to  read  the  release. 

Taking  all  the  evidence  in  the  case,  we  are  clearly  of  the 
opinion  that  it  was  not  the  intention  of  Steller  and  McNaught 
to  release  the  claim  of  Preble,  and  it  seems  to  have  been  the 
intention  of  the  agent  that  they  should  not,  unless  he  was 
planning  a  fraud,  and  seeking  to  obtain  an  unjust  advantage. 
And  let  it  have  been  one  or  the  other,  the  release  could  not 
discharge  Preble's  claim.  If  none  of  the  parties  intended  it 
should,  then  it  would  be  unjust  to  give  it  effect  contrary  to 
such  intention.  On  the  other  hand,  if  the  agent  intended  it 
to  have  that  effect,  and  disclaimed  such  intention,  and  procured 
it  by  fraud,  then  it  could  not  be  enforced,  because  of  its  inva- 
lidity.    One  or  the  other  of  these  propositions  must  be  true. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Frederick  Collins  et  ah 

v. 

William  B.  Hayte.* 


1.  Evidence — in  suits  for  malicious  prosecution.  Where  a  party  gives  notice 
to  the  authorities  of  an  alleged  criminal  offense,  and  a  prosecution  is  instituted 
thereon,  and  fails,  in  an  action  against  him  for  malicious  prosecution,  he 
ought  to  be  allowed  to  go  into  an  examination  of  all  the  facts  and  circumstan- 
ces attending  the  case,  in  order  to  his  own  justification.  In  such  action  the 
onus  of  proof  of  probable  cause  being  upon  the  defendant,  he  should  not  be 
closely  circumscribed  in  his  efforts  to  that  end,  but  should  be  allowed  great  lati- 
tude of  inquiry. 

2.  In  this  case,  the  prosecution  complained  of  as  being  malicious,  was  insti- 
tuted by  the  proprietors  of  a  foundry  wherein  the  operatives  were  journeymen 
and  apprentices  employed  contrary  to  the  rules  of  an  organization  called  the 
"  Moulders' Union."  Certain  persons  connected  with  that  "  Union,"  conspired 
to  entice  a^way  the  apprentices,  and  to  interfere  with  the  prosecution  of  the  busi- 
ness of  their  employers;  the  latter  commenced  an  action  on  the  case  against  the 
alleged  conspirators,  and  sued  out  a  capias  therein,  on  which  the  parties  were 
arrested  and  held  to  bail,  after  which  the  suit  was  dismissed  by  the  parties 
bringing  it,  without  being  brought  to  a  trial.  One  of  the  parties  so  arrested 
thereupon  instituted  this  suit  for  the  alleged  malicious  prosecution,  in  respect 
thereto :  Held,  in  the  latter  suit,  when  a  witness  for  the  plaintiff  was  introduced 
to  exonerate  him  as  one  of  the  conspirators,  that  it  was  competent  to  show,  on 
the  cross-examination  of  such  witness  by  the  defendants,  that  he  had  become  a 
member  of  the  "  Union"  after  he  left  the  defendants'  employment ;  although  it 
did  not  technically  pertain  to. the  matter  of  the  direct  examination,  it  was  admis- 
sible as  showing  the  influences  under  which  the  witness  was  placed,  by  joining 
the  "Union." 

3.  So  it  is  competent  in  such  a  case,  for  the  defendants  to  prove  what  was 
.  the  object  of  a  meeting  of  their  employees,  which  was  attended  by  the  plaintiff, 

and  to  ask  if  such  meeting  was  not  held  at  the  place  of  meeting  of  the 
"Moulders'  Union."  As  it  was  sought  to  show  a  conspiracy  by  the  members  of 
that  "  Union,"  such  an  inquiry  was  proper  as  tending  to  that  end. 

4.  It  would  also  be  competent  for  the  defendants  to  prove  whether  the  appren- 
tices made  any  complaints  before  the  "strike,"  and  what  connection  the  plaintiff 
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had  with  such  complaints,  and  all  questions  would  be  allowable  which  would  have 
a  tendency  to  show  the  improper  action  of  defendants'  employees  was  by  reason 
of  the  officious  intermeddling  of  the  plaintiff  and  others. 

6.  Malicious  prosecution — of  the  advice  of  counsel.  In  an  action  for  an  alleged 
malicious  prosecution  and  arrest,  under  process  in  a  civil  action,  it  is  competent 
for  the  defendant  to  prove  by  his  attorney  what  opinion  the  latter  gave  him  as 
to  his  right  of  action  and  arrest  of  the  plaintiff,  and  it  is  improper  to  limit  the 
inquiry  as  to  whether  the  attorney  advised  the  suit  to  be  brought. 

6.  Bringing  an  action  after  taking  competent  legal  advice  that  a  right  of 
action  exists,  will,  in  most  cases,  relieve  it  from  the  charge  of  having  been 
brought  maliciously  and  without  probable  cause. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
by  William  B.  Hayte,  against  Frederick  Collins,  Allen 
Comstock,  Enoch  Comstock,  Timothy  H.  Castle  and  Charles 
H.  "Winn,  for  an  alleged  malicious  prosecution,  arrest  and 
imprisonment. 

The  declaration  alleges  that  on  the  2d  of  July,  1866,  the 
defendants,  maliciously  and  without  probable  cause,  instituted 
an  action  on  the  case  against  the  plaintiff  and  five  others,  suing 
out  a  capias  in  said  action,  and  caused  barl  in  the  sum  of 
$50,000  to  be  endorsed  thereon  by  the  clerk,  and  the  plaintiff 
to  be  arrested  on  said  capias  and  imprisoned  for  the  space  of 
six  hours,  until  he  gave  bail  on  said  capias ;  that  the  defen- 
dants failed  to  prosecute  their  suit  with  effect,  and  dismissed 
it  at  the  March  term,  1867,  making  the  usual  averments  as  to 
pain  of  body  and  mind,  hindrance  of  business,  loss  of  credit, 
expenses  of  defense,  &c.  s 

The  defendants  pleaded  not  guilty. 

The  various  questions  arising  in  regard  to  the  admissibility 
of  evidence,  will  best  be  understood  by  recurring  to  the  facts 
out  of  which  the  original  prosecution  against  the  plaintiff 
arose.  Those  facts,  as  they  are  alleged  to  have  existed,  are 
presented  in  the  affidavit  of  one  of  the  defendants,  upon  which 
the  capias  issued  in  that  proceeding,  as  follows : 


IS 69.]  Collins  et  al.  v.  Hatte.  339 

Statement  of  the  case. 

That  on  June  27th,  1866,  the  plaintiffs  (in  that  suit)  were, 
and  for  four  years  had  been,  manufacturing  stoves,  &c.,  at  a 
foundry  in  Quincy,  and  then  had  in  their  employment  in  said 
business,  a  large  number  of  employees,  whose  names  were  set 
forth,  working  for  them  under  printed  and  written  contracts, 
of  various  dates,  then  having  considerable  length  of  time  to 
run,  by  which  contracts  the  employees  were  bound  to  work  for 
plaintiffs  and  learn  the  trade  of  moulding,  for  certain  terms 
specified  in  the  contracts,  the  plaintiffs  agreeing  to  cause  the 
employees  to  be  instructed  in  moulding  in  the  best  manner, 
furnish  them  employment,  and  pay  them  certain  specified 
wages. 

That  at  the  time  of  the  alleged  enticement  of  the  said 
employees,  these  contracts  were  in  full  force,  and  plaintiffs 
had  fully  complied  with  them.  Refers  to  a  schedule  annexed, 
as  setting  forth  names  of  employees,  terms  of  service,  rate  of 
wages,  unexpired  terms  of  service,  estimated  average  weekly 
value  of  each  employee's  service  during  his  unexpired  term, 
and  estimated  excess  of  such  value  over  the  wages  stipulated 
in  the  contracts.  That  the  employees,  when  they  began  work, 
were  wholly  unskilled  in  moulding ;  that  they  had  already 
acquired  considerable  skill,  and  would  have  continued  to 
improve  during  their  unexpired  terms,  and  the  values  assigned 
to  their  weekly  services  in  the  schedule,  are  an  average 
estimate,  founded  upon  the  ordinaiy  and  usual  progressive 
increase  in  skill  and  efficiency,  as  shown  by  experience  in  like 
cases ;  that,  estimating  the  value  of  their  services  for  the 
unexpired  terms  at  what  they  were  worth  at  the  time  they 
were  enticed  away,  the  aggregate  would  be  at  least  $25,000 
over  and  above  the  wages  stipulated  in  the  contract. 

That  on  or  about  the  27th  day  of  June,  A.  D.  1866,  John 
Keho,  Henry  B.  Carter  and  Edward  Malone,  (who  had  been 
journeymen  in  the  foundry  for  a  few  days  prior  thereto,) 
together  with  Samuel  Wood,  William  B.  Hayte  and  John  C. 
Fisher,  (who  were  not  connected  with  the  foundry,)  combining 
and  confederating  themselves  together,  of  their  fraud   and 
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malice,  to  deprive  affiant  and  said  Frederick  Collins,  Allen 
Comstock,  Enoch  Comstock  and  diaries  H.  Winn,  of  the 
services  of  their  said  employees,  and  to  injure,  break  up  and 
destroy  their  said  manufacturing  business,  did  unlawfully,  &c, 
entice,  persuade  and  procure  all  of  said  employees  in  said 
schedule  mentioned  (being  then  and  there  engaged  in  the 
service  aforesaid,  under  the  contract  aforesaid,)  to  depart  from 
and  out  of  the  said  service  and  employment  of  the  said  Frede- 
rick Collins,  &c,  and  to  wholly  abandon  said  service,  by 
means  of  which  enticement,  procurement  and  persuasion,  the 
said  employees,  afterwards,  and  on  the  27th  day  of  June,  A.  D. 
1866,  unlawfully,  &c,  and  without  the  assent  of  said  Frederick 
Collins,  &c,  departed  from  and  out  of  their  said  service  and 
employment,  and  have  ever  since  remained,  and  still  do  remain 
absent  from  said  service  and  employment,  and  have  wholly 
refused  to  return  into  their  said  service  and  employment,  and 
have  wholly  abandoned  their  said  contracts,  and  refuse  to  be 
further  bound  by  or  to  comply  with  the  same,  whereby  said 
Frederick  Collins,  &c,  have  wholly  lost  the  benefit  of  said 
contracts,  and  of  the  services  of  their  said  employees,  and 
sustained  damage  to  the  amount  of  $25,000,  at  the  lowest 
computation,  and  said  damage,  in  the  ordinary  course  of  busi- 
ness, would  amount  to  a  much  larger  sum. 

That  the  employees  so  enticed  away,  constituted  almost  the 
entire  force  of  hands  at  the  foundry,  and  that  the  business  had 
thereby  become  necessarily  wholly  suspended. 

That  the  business  requires  the  regular  service  of  skilled 
employees,  who  are  very  difficult  to  obtain  without  great 
effort  and  long  space  of  time,  laborers  skilled  in  the  trade 
being  scarce  in  the  United  States,  and  particularly  in  the  west; 
that  the  business  requires  a  large  outlay  in  buildings,  material, 
&c,  which  are  of  little  value  compared  to  their  cost,  except 
in  the  continued  and  regular  use  of  the  same  ;  that  the  expen- 
diture and  outlays  of  plaintiffs  have  been  over  $100,000, 
whereby  and  by  means  of  said  employees  the  same  hath 
become  an  extensive  business,  and  profitable,  in  an  amount 
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not  less  than  $200,000  per  annum,  which,  by  means  of  the 
premises,  is  destroyed ;  that  said  employees  have  been  collected, 
instructed  and  prepared  for  such  services  with  a  view  to  said 
business  and  outlay,  by  great  diligence,  expense,  and  long 
efforts,  and  for  such  sole  purpose,  and  that  the  damage  reason- 
ably and  necessarily  resulting  from  the  stoppage,  delay  and 
hindrance  of  the  said  business  is  not  less  than  $25,000. 

That  said  Frederick  Collins,  &c,  are  about  to  commence  a 
suit,  and  that  there  is  danger  that  the  judgment  will  be  lost 
unless  the  parties  are  held  to  bail. 

A  schedule  attached  to  the  affidavit,  contains  the  names  of 
34  employees,  their  unexpired  terms  ranging  from  34  weeks 
to  900  days  ;  weekly  wages  ranging  from  $5  to  $8  ;  the  weekly 
value  of  their  services  ranging  from  $15  to  $23  ;  and  the 
excess  in  value  of  the  unexpired  terms,  over  the  stipulated 
wages,  being  estimated  in  the  aggregate  at  $37,610. 

A  capias  was  issued  upon  this  affidavit,  against  Hayte  and 
the  other  alleged  conspirators,  upon  which  bail  was  endorsed 
to  the  amount  of  $50,000.  Hayte  was  arrested  under  the 
capias,  and  after  remaining  in  jail  about  two  hours  he  was 
taken  before  a  Circuit  Judge,  upon  habeas  corpus,  gave  bond 
for  his  appearance  before  the  judge  the  next  morning,  when, 
after  a  hearing,  he  was  again  confined  in  jail  about  two  hours, 
and  then  released  upon  bail  of  $10,000.  This  arrest  was  made 
in  July,  1866.  At  the  October  term  following, the  cause  was 
continued,  and  at  the  March  term,  1867,  it  was  dismissed 
by  the  plaintiffs  therein.  Those  are  the  proceedings  upon 
which  this  action  for  malicious  prosecution  was  brought  by 
Hayte. 

On  the  trial  below,  the  plaintiff,  Hayte,  introduced  several 
witnesses  who  had  been  in  the  employment  of  the  defendants 
in  their  foundry,  and  examined  them  in  relation  to  the  appren- 
tices of  the  defendants  leaving  their  establishment,  and  the 
cause  of  their  doing  so,  and  in  relation  to  a  "  strike"  among 
the  employees  generally,  of  the  defendants. 
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One  of  those  witnesses,  Smeiderkdmp,  stated,  on  his  exami- 
nation in  chief,  that  a  meeting  was  held  by  those  engaged 
in  the  "  strike,"  and  a  paper  prepared,  setting  forth  the  terms 
they  demanded  from  the  defendants,  and  a  committee  was 
appointed,  of  which  the  witness  was  one,  to  present  that  paper 
to  one  of  the  defendants.  The  object  of  the  "strike,"  was,  as 
avowed  by  this  witness,  to  prevent  any  more  apprentices  being 
taken  into  defendants'  foundry,  and  to  raise  the  wages  of 
journeymen. 

On  the  cross-examination,  the  defendants'  counsel  pro- 
pounded to  the  witness  the  following  questions :  "  Have  you 
joined  the  Moulders'  Union?"  "When  did  you  join  the 
Moulders'  Union  ?"  "  Were  you  or  were  you  not,  during  the 
time  of  the  strike,  told  by  some  of  the  members  of  the 
Moulders'  Union,  that  if  you  would  then  join  the  Moulders' 
Union,  it  would  save  you  $300  ?"  These  questions  were  seve- 
rally objected  to,  on  the  ground  that  they  were  not  pertinent 
to  the  matter  of  the  direct  examination,  and  the  objection  was 
sustained,  to  which  the  defendants  excepted. 

The  witness  then  stated  that  the  committee  waited  on  Corn- 
stock,  one  of  the  defendants,  with  the  paper  mentioned,  but 
that  he  did  not  look  at  it.  The  defendants'  counsel  asked 
him,  "  Did  or  did  not  that  paper  require  Mr.  Comstock  to 
agree  to  different  wages  for  the  apprentices  ?"  Objected  to, 
as  not  pertinent  to  the  matter  of  the  direct  examination,  and 
objection  sustained. 

The  witness  proceeded  :  "  When  the  paper  was  presented, 
Comstock  wanted  to  talk  with  us  apprentices,  by  ourselves. 
We  wouldn't  do  that ;  we  were  ordered  not  to  talk  unless  the 
whole  committee  were  present." 

Question  by  defendants'  counsel :  "  Before  the  strike,  were 
you,  or  not,  followed  and  insulted  by  members  of  the  Mould- 
ers' Union,  for  being  an  apprentice?"  Objected  to,  as  not 
pertinent  to  the  matter  of  the  direct  examination.  Objection 
sustained  ;  exception  by  defendants. 
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"  The  meeting  of  which  I  have  spoken,  was  a  meeting  of 
the  boys  and  jours  of  the  shop.  It  was  not  after  the  strike ; 
it  was  before  the  strike.  We  boys  had  made  up  our  minds  to 
do  what  we  had  done  ;  but  we  got  up  the  meeting  to  get  us 
all  together.  We  had  previously  determined  to  strike.  I 
think  we  worked  the  day  previous  to  the  meeting.  The  object 
of  the  meeting  was  to  get  up  a  proposition  to  make  to  defen- 
dants. Wood  was  there  ;  Fisher  was  not.  Comstock  &  Co. 
afterwards  agreed  to  a  paper  similar  to  the  one  we  presented 
to  Allen  Comstock." 

Malring,  another  witness  for  the  plaintiff,  on  his  cross- 
examination  by  the  defendants,  was  also  asked:  "Have  you 
joined  the  moulders'  union?"  and  "When  did  you  join  the 
moulders'  union  ?"  These  questions  were  objected  to  as  not 
being  pertinent  to  the  matter  of  the  direct  examination,  and 
the  objection  sustained. 

The  witness  had  stated,  on  his  direct  examination,  that  he 
was  one  of  defendants'  apprentices  at  the  time  of  the  "  strike," 
and  that  he  did  not  think  Hayte  persuaded  the  boys  to 
leave. 

Carter,  who  was  also  an  employee  of  defendants,  was  a  wit- 
ness for  the  plaintiff,  and  his  testimony  tended  to  exonerate 
Hayte  from  any  connection  with  the  strike  or  the  conspiracy. 
On  his  cross-examination,  the  defendants'  counsel  asked  him: 
"Did  you,  during  the  strike,  or  immediately  afterwards,  join 
the  moulders'  union  ?"  and  "  Were  any  of  the  apprentices 
named  in  the  affidavit  of  Castle,  taken  into  the  moulders' 
union  about  the  time  of  the  strike?"  Objections  were  sus- 
tained to  these  questions,  on  the  same  ground  as  the  others. 

Much  testimony  was  introduced  by  the  defendants,  to  show 
a  conspiracy  to  injure  the  establishment  of  the  defendants,  and 
to  induce  their  apprentices  to  leave  them,  for  the  reason  that 
the  defendants  conducted  their  foundry  on  the  "  free"  system, 
and  not  subject  to  the  rules  of  the  "  moulders'  union,"  and 
the  evidence  tended  to  connect  Hayte,  the  Dlaintiff,  with  that 
conspiracy. 
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Charles  Pfeiffer,  examined  for  the  defendants,  testified : 
kCAt  the  time  of  the  strike  in  defendants'  foundry,  my  brother 
was  security  on  the  contract  of  one  of  the. apprentices.  I  was 
at  a  meeting  at  No.  4  engine  house  ;  I  think  Hayte  was  there. 
I  know  Hayte  said  something  to  the  apprentices.  Wood  was 
there.  Wood  said  the  boys  should  go  back  to  work  again. 
Hayte  said  Comstock  had  broke  his  word  so  often  that  they 
could  not  believe  him.  At  that  meeting  Joseph  Lopaz  stated 
that  Comstock  had  agreed  not  to  take  any  more  apprentices. 
Wood  said,  '  then  the  boys  may  go  back.'  Hayte  said  Com- 
stock had  broke  his  word  so  often  that  he  couldn't  trust  him. 
The  house  was  crowded." 

Question  by  defendants'  counsel :  "  What  did  you  learn 
at  that  meeting  was  the  object  of  the  meeting?"  Objected  to. 
Objection  sustained  ;  exception  by  defendants. 

"At  this  meeting,  Wood,  Hayte  and  Castle  made  speeches. 
Hayte  was  participating  in  the  meeting.  From  Hayte  and 
others'  talk,  I  learned  that  the  object  of  the  meeting  was  to 
prevent  Comstock  taking  more  apprentices.  What  Hayte  said 
was  in  his  speech.     The  apprentices  were  then  on  a  strike." 

Question  by  defendants'  counsel :  "  Was,  or  was  not,  this 
meeting  held  at  the  place  of  meeting  of  the  moulders'  union  ?" 
Objected  to.  Objection  sustained  ;  exception  by  defendants' 
counsel. 

Cross-examined : 

"  This  meeting  was  held  in  the  upper  story  of  the  engine 
house.  Lopaz,  Conyers  and  Worth  were  there.  This  is  the 
only  meeting  I  attended." 

Re-examined : 

"  Others  beside  Hayte,  at  that  meeting,  made  the  remark, 
1  not  to  go  back.'  It  was  a  general  remark  through  the  meet- 
ing." 

Similar  questions  were  propounded  to  Lopaz,  another  of 
defendants'  witnesses,  and  ruled  out  by  the  court. 

S.  II  Emery,  examined  for  the  defendants :  "  Have  been 
in  defendants'  employ  ll-J-  years.     Remember  the  strike  in 
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1866.  The  men  named  in  the  schedule  of  Castle's  affidavit 
were  all  in  defendants'  employ  at  the  time  of  the  strike. 
They  all  struck.  For  eight  years  a  portion  of  my  business 
has  been  at  defendants'  foundry.  I  was  clerk  at  foundry, 
counted  work,  shipped,  sometimes  had  general  charge  of  it." 

Questions  by  defendants'  counsel .  u  State  whether  there 
was  any  complaint  among  the  apprentices  before  the  strike  ?" 
Objected  to,  for  the  reason,  among  others,  that  "said  question 
was  not  admissible  unless  defendants  proposed  to  connect 
Hayte  with  the  complaints."  Objection  sustained;  exception 
by  defendants. 

"Had  there,  or  had  there  not,  been  any  dissatisfaction 
expressed  among  the  hands  in  the  foundry  of  defendants, 
before  the  strike  ?"  Objected  to,  for  the  same  reason  as  the 
last  preceding  question.  Objection  sustained ;  exception  by 
defendants. 

a  I  saw  Mr.  Hayte  at  the  steamboat  landing  when  I  went 
there  with  Comstock  to  receive  a  man  who  was  coming  to 
work  for  us.  I  thought  Hayte  tried  to  get  access  to  the  man. 
Hayte  was  stationed  at  the  levee  at  that  time;  Fisher  was  with 
him.  I  saw  Hayte,  and  I  believe  Fisher,  standing  on  the 
levee  when  the  steamboat  landed ;  I  did  not  see  Hayte  do 
anything.  I  have  seen  Hayte  around  the  foundry  of  defen- 
dants, and  once,  at  least,  inside  of  it;  I  told  him  my 
instructions  were  to  request  him  to  stay  out  of  there ;  he  went 
out.  This  was  in  1864,  before  I  learned  of  his  getting  in  at 
the  window.  I  have  often  seen  him  around  the  foundry  in 
the  morning,  about  the  commencement  of  work  hours." 

Questions  by  defendants'  counsel :  "  State  whether  or  not 
the  boys  were  operated  upon  by  fear,  during  the  strike  ?" 
« Were  the  apprentices  over-worked,  or  not  ?"  "  Were,  or 
were  not,  the  boys  paid  more  than  the  prices  mentioned  in 
their  indentures  ?"  "  State  whether  at  the  time  of  the  strike, 
or  for  a  long  period  before  that,  any  floor-rent  had  been 
charged  ?"  Which  were  objected  to,  as  leading  and  irrelevant, 
and  objection  sustained. 
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Cross-examined : 

"  I  once  saw  Hayte  standing  on  the  levee  with  Fisher,  in 
186±.  Never  saw  Hayte  at  the  foundry  but  once  ;  he  said  he 
wanted  a  fish-pole  ;  I  sent  and  got  it  for  him." 

William  Mc£lfrish,  examined  for  defendants:  "I  live  in 
Quincy.  Have  worked  for  defendants  as  a  moulder.  (Plain- 
tiff's counsel  here  admitted  that  Hayte  was  a  member  of  the 
moulders'  union  in  1866.)  I  had  a  good  many  conversations 
with  Hayte  in  1864.  I  can't  positively  say  that  Hayte  ever 
told  me  he  was  in  the  employ  of  the  moulders'  union.  To 
the  best  of  my  recollection,  what  Hayte  told  me  was,  that  he 
was  employed  to  state  the  truth  as  to  the  mo-ulders'  union — 
not  precisely  to  prevent  men  from  going  to  work  for  defen- 
dants. I  was  employed  at  that  time  in  the  store  of  Mr. 
Eoberts,  near  the  depot  and  steamboat  landing." 

Question  by  defendants'  counsel :  "  When  did  you  cease 
to  be  a  member  of  the  moulders'  union?"  Objected  to,  as 
irrelevant.     Objection  s-ustained  ;  exception  by  defendants. 

"  I  can't  tell  what  Hayte  said  as  to  what  wages  he  got  from 
the  union.  He  was  employed  in  that  way  perhaps  a  month, 
and  perhaps  two  months.  I  don't  think  I  saw  him  more  than 
two  or  three  times  while  he  was  so  employed." 

Question  by  defendants'  counsel :  "  "What  object  or  purpose 
was  there  in  employing  Mr.  Hayte  for  the  service  of  which 
you  have  spoken?"  Objected  to.  Objection  sustained; 
exception  by  defendants. 

"Hayte  may  have  said  tome  that  he  would  battle  Comstock 
on  the  principle.  I  don't  know  whether  the  union  men  made 
any  threats.  I  suppose  a  part  of  Hayte's  object  was  to  pre- 
vent the  defendants  from  getting  journeymen  to  instruct  their 
apprentices,  but  I  do  not  know  what  his  object  was." 

Question  by  defendants'  counsel :  "  Was,  or  was  not,  Hayte 
hostile  to  the  apprentice  system  ?"  O  bjected  to,  as  leading  and 
irrelevant.     Objection  sustained;  exception  by  defendants. 

JVehemiah  Bushnell,  examined  for  defendants  :  "  I  am  a 
practicing  lawyer ;  have  practiced  as  an  attorney  for  thirty 
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years.  I  was  one  of  the  counsel  for  the  present  defendants  in 
their  suit  against  Wood,  Hayte  and  others  mentioned  in  the 
declaration  in  this  case.  They  stated  to  me  the  facts  in  the 
case  before  we  brought  the  suit." 

Defendants'  counsel  then  propounded  the  following  ques- 
tion to  the  witness :  "  Upon  their  stating  the  facts  in  that  case 
to  you,  what  opinion,  if  any,  did  you  give  them  as  to  their 
right  to  maintain  that  suit,  and  to  cause  the  defendants  in  that 
suit  to  be  arrested  ?"  To  which  question  the  plaintiff's  coun- 
sel objected,  and  stated  to  the  court,  at  the  time,  that  they 
made  no  controversy  about  the  fact  that  the  witness  did  advise 
the  bringing  of  the  said  suit,  and  then  asked  the  court  not  to 
allow  the  said  question  to  be  answered  by  the  witness ;  and  the 
court  thereupon  did  sustain  the  objection,  and  refused  to  permit 
the  witness  to  answer  the  said  question ;  to  which  opinion  and 
decision  of  the  court  the  defendants  at  the  time  excepted. 
The  court  at  the  same  time  offered  to  allow  the  witness  to 
answer  whether  he  did  advise  the  bringing  of  the  said  suit, 
and  if  so,  to  state  it ;  but  the  counsel  for  the  defendants  then 
and  there  declined  to  accept  of  said  offer. 

The  defendants'  counsel  then  propounded  the  following 
question  to  the  witness :  "  What  advice  did  you  give  the 
defendants  in  relation  to  bringing  that  suit,  and  .having  the 
defendants  arrested?"  To  which  question  the  plaintiff's 
counsel  objected,  and  asked  the  court  not  to  permit  the  witness 
to  answer  the  same,  and  the  court  sustained  the  said  objection, 
and  refused  to  permit  the  witness  to  answer  the  same ;  and 
the  court  at  the  same  time  offered  to  permit  the  witress  to 
answer  whether  he  had  advised  the  bringing  of  the  said  suit, 
and  if  so,  to  state  the  advice  given ;  but  the  defendants'  coun- 
sel then  and  there  declined  to  accept  said  offer ;  to  which 
opinion  and  decision  of  the  court,  in  sustaining  the  said  objec- 
tion, and  refusing  to  permit  the  witness  to  answer  the  same, 
the  said  defendants,  by  their  counsel,  at  the  time  of  the  giving 
of  said  opinion  and  decision,  excepted. 
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This  portion  of  the  testimony  given  on  the  trial,  presents 
the  questions  arising  in  the  case,  as  to  the  propriety  of  the 
rulings  of  the  court  below  in  regard  to  the  admissibility  of 
testimony  sought  to  be  introduced  by  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  at  $661,  for  which  judgment  was  rendered.  The 
defendants  thereupon  took  this  appeal. 

Mr.  N.  Bushnell,  Messrs.  Skinner  &  Marsh  and  Messrs. 
Wheat  &  Marcy,  for  the  appellants. 

Mr.  Jackson  Grimshaw  and  Messrs.  Warren  &  Wheat, 
for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  have  confined  our  attention  chiefly  to  the  three  errors 
first  assigned  by  appellants,  which  are  as  follows  ;  Excluding 
legal  and  proper  evidence  offered  by  appellants,  and  in  sus- 
taining objections  to  legal  and  proper  questions  put  by 
appellants ;  refusing  to  permit  appellants  to  propound  to  wit- 
nesses at  the  trial,  legal  and  proper  questions,  and  in  refusing 
to  permit  proper  questions  put  to  witnesses  by  appellants  to 
be  answered  ;  permitting  appellee  to  put  illegal  and  improper 
questions  to  the  witnesses,  and  to  give  illegal  evidence  to  the 

JU1T- 

We  have  looked  carefully  into  the  testimony  found  in  the 

bill  of  exceptions,  and  are  satisfied  that  much  of  the  evidence 

offered  by  appellants  and  excluded,  should  have  been  received. 

The  action  was  case,  for  a  malicious  arrest,  the  plaintiff 
having  been  arrested  by  defendants  in  an  action  brought  by 
them  against  him  and  others  for  enticing  away  their  appren- 
tices, which  action  was  dismissed  by  them,  no  trial  having 
been  had. 

The  facts  briefly  are,  that  appellants  were  extensively 
engaged  in  the  iron  foundry  business  at  Quincy,  employing  a 
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very  large  capital,  and  doing  a  heavy  and  profitable  business 
under  the  u  free"  system,  as  distinguished  from  the  antago- 
nist system  of  the  "  moulders'  union."  They  had  at  one  time 
in  1864,  carried  on  their  establishment  under  the  rules  and 
control  of  this  union,  but  changed  it  to  a  free  foundry,  and 
adopted  a  system  of  apprenticeship  and  journeyman  work 
prohibited  under  the  system  of  the  moulders'  union.  On  this 
change  by  appellants,  the  union  moulders  employed  by  them 
quit  work,  and  in  June,  1866,  all  the  apprentices  of  appellants 
quit  their  employment. 

Appellee  being  considered,  with  others,  an  active  instigator 
of  the  "  strike"  by  their  apprentices,  and  who  belonged  to  the 
moulders'  union,  was  prosecuted  for  his  alleged  unlawful  con- 
duct in  enticing  away  their  apprentices,  and  bail  required  in 
a  large  sum  of  money,  which  resulted  in  his  short  imprison- 
ment. 

It  is  in  vain  to  say,  when  the  evidence  is  considered,  that 
appellee  was  not  actively  hostile  to  appellants'  establishment. 
Many  witnesses  establish  this  fact. 

That  the  moulders'  union  were  directly  implicated  in  the 
attempt  to  break  up  appellants'  free  establishment,  is  abun- 
dantly proved,  and  that  appellee  was  an  active  participant 
therein  appears  to  be  well  established  by  the  testimony. 

This  design  existing  with  the  moulders'  union,  it  became 
very  important  to  show  that  the  witnesses  for  the  plaintiff 
became  members  of  that  union  after  they  left  appellants,  but 
when  the  question  was  asked,  on  cross-examination,  where 
great  latitude  is  allowed,  of  a  witness  if  he  had  joined  the 
moulders'  union,  the  court  would  not  permit  the  question  to  be 
put.  In  this  the  court  erred,  for  although  it  did  not,  tech- 
nically, pertain  to  the  matter  of  the  direct  examination  of  the 
witness,  still  it  was  admissible  to  show  the  influences  under 
which  the  witness  was  placed  by  joining  the  moulders'  union. 

All  the  questions  put  to  Smeiderkamp,  on  cross-examination, 
and  rejected  by  the  court,  should,  on  the  above  principle,  have 
been  allowed,  and  so  with  Malring  and  Carter.     The  refusal 
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of  the  court  to  permit  them  to  answer  the  questions  put  on 
cross-examination  was  erroneous. 

The  question  put  to  defendants'  witness,  Pfeiffer,  by  the 
defendants,  as  to  what  he  learned  was  the  object  of  the  meeting 
at  the  engine  house,  was  so  applicable  to  the  whole  matter  in 
controversy,  the  witness  having  stated  appellee  was  at  that 
meeting,  that  it  is  difficult  to  perceive  on  what  ground  it  was 
excluded,  and  so  of  the  question  which  immediately  followed 
it,  and  excluded,  "  Was,  or  was  not,  this  meeting  held  at  the 
place  of  meeting  of  the  moulders'  union  ?"  The  objection 
was  not,  that  the  question  was  leading,  but  that  it  was  an 
improper  question  in  itself.  We  think,  as  a  conspiracy  was 
sought  to  be  proved  by  appellants  by  members  of  this  union 
against  them,  these  questions  were  very  proper,  as  tending  in 
that  direction.  So  the  question  put  to  Lopaz,  of  the  same 
nature,  should  have  been  answered  by  him,  for  the  reasons 
given. 

This  question  put  to  Emery,  a  witness  for  defendants,  "  State 
whether  there  was  any  complaint  among  the  apprentices  before 
the  strike,"  in  the  view  we  take  of  the  case,  was  pertinent, 
whether  appellee  was  connected  with  the  "complaints"  or  not. 
An  effort  was  made  by  defendants  to  connect  him  with  the 
strike,  and  defendants  should  have  been  allowed  to  show  there 
was  really  no  complaint  by  the  apprentices.  The  inference 
would  then  be  a  fair  one,  that  they  struck  by  reason  of  the 
officious  intermeddling  and  unwarranted  conduct  of  plaintiff 
and  others.  All  the  questions  propounded  to  this  witness, 
which  were  disallowed  by  the  court,  should  have  been  allowed, 
and  the  same  may  be  said  of  those  put  to  McElfrish,  who  was 
a  member  of  the  moulders'  union,  and  stood  in  the  position  of 
an  unwilling  witness,  with  whom  great  latitude  of  examination 
is  allowed. 

When  the  nature  of  the  action  is  considered,  the  onus  of 
proof  of  probable  cause  being  on  the  appellants,  justice  requires 
they  should  not  be  closely  circumscribed  in  their  efforts  to  that 
end.     It  is  the  duty  of  every  citizen,  knowing  a  criminal 
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offense  has  been  committed,  to  give  notice  thereof  to  the  autho- 
rities, and  if  a  prosecution  is  instituted  and  fails,  he  ought  to 
be  allowed  to  go  into  an  examination  of  all  the  facts  and  cir- 
cumstances attending  the  case,  in  order  to  his  own  justification. 
Were  not  this  so,  but  few  persons  would  be  found  willing  to 
incur  the  risk  of  a  prosecution  against  a  suspected  malefac- 
tor, an  action  for  a  malicious  prosecution  to  ensue  upon  his 
acquittal. 

But  we  do  not  intend  to  go  into  any  examination  of  the 
proof  in  this  case,  as  going  to  show  probable  cause,  but  only 
to  state  a  safe  principle,  that  in  such  actions  great  latitude  of 
inquiry  is,  and  should  be,  indulged. 

Another  error  was  refusing  to  permit  Mr.  Bushnell,  one  of 
appellants'  counsel,  who  had  stated  that  they  had  consulted 
him  and  stated  the  facts  of  the  case,  to  answer  what  opinion 
he  gave  them  as  to  their  right  of  action  and  arrest  of  appellee. 
The  court  would  only  allow  him  to  be  asked  if  he  advised 
bringing  the  suit  by  appellants. 

Now  it  is  very  apparent  this  latter  question  was  an  imper- 
tinent one,  so  far  as  Mr.  Bushnell,  or  any  other  high-minded 
lawyer,  might  be  concerned,  for  such  lawyers  do  not  advise 
clients  to  bring  suits.  They  give  them  the  law  on  the  facts 
stated.  We  question  very  much  if  Mr.  Bushnell  ever  advised 
a  client  to  bring  an  action.  The  appellants  had  a  right  to  have 
the  specific  question  asked  of  Mr.  Bushnell,  answered  by  him — 
did  he  advise  appellants  that  they  had  a  right  of  action,  not, 
did  he  advise  the  action  brought. 

Bringing  an  action  after  taking  competent  legal  advice  that 
a  right  of  action  exists,  will,  in  most  cases,  relieve  it  from  the 
charge  of  having  been  brought  maliciously  and  without 
probable  cause.  Appellants  were  entitled  to  have  the  precise 
question  put  and  answered  by  Mr.  Bushnell. 

For  these  errors,  the  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Allen  Comstock,  Impleaded,  etc., 

v. 

Samuel  Wood. 


Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,presiding. 

This  was  an  action  on  the  case,  brought  by  "Wood  against 
Allen  Comstock  and  others,  for  alleged  malicious  prosecution 
and  arrest  of  Wood,  in  a  former  suit,  in  an  action  on  the  case 
by  them,  against  said  Wood,  one  Hayte  and  others,  for  alleged 
conspiracy  and  enticing  away  the  servants  and  apprentices  of 
said  Comstock  and  others.  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  brings  the  cause  to  this  court 
on  appeal. 

Mr.  N".  Bushnell,  Messrs.  Skinner  &  Marsh  and  Messrs. 
Wheat  &  Marcy,  for  the  appellant. 

Mr.  Jackson  Grimshaw  and  Messrs.  Warren  &  Wheat, 
for  the  appellee. 

Per  Curiam  :  This  case  is,  in  all  its  material  aspects,  the 
same  as  the  preceding  case  of  Collins  v.  Hayte,  and  the 
opinion  filed  in  that  case  will  apply  to  this. 

The  judgment  is  reversed  for  the  reasons  given  in  that 
opinion. 

Judgment  reversed. 
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Frederick  Collins  et  al. 
William  B.  Hatte. 

1.  Malicious  prosecution — justification.  In  an  action  for  malicious  prosecu- 
tion, good  faith  on  the  part  of  the  defendant,  in  respect  to  the  alleged  wrongful 
prosecution,  is  always  an  important,  if  not  a  vital,  element  of  inquiry,  and  is 
always  a  sufficient  justification,  except  where  an  unreasonable  credulity  is  mani- 
fested, inducing  the  prosecutor  to  draw  conclusions  of  guilt,  when  it  would  have 
been  wanting  in  the  perception  of  a  person  of  ordinary  prudence  and  judgment. 

2.  Same — where  the  alleged  malicious  prosecution  was  in  a  civil  suit.  Where  the 
alleged  malicious  prosecution  and  arrest  were  in  a  civil  suit,  to  recover  damages 
for  a  private  wrong,  yet  it  will  be  governed  by  rules  of  law,  as  applicable  to  the 
good  faith  of  the  prosecutor,  precisely  the  same,  had  the  prosecution  been  of  a 
criminal  character. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Skinner  &  Marsh,  Messrs.  Wheat  &  Marct,  and 
Mr.  IS".  Bushnell,  for  the  appellants. 

Mr.  Jackson  Grimshaw  and  Messrs.  Warren  &  Wheat, 
for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is  before  us  again,  by  appeal  from  the  Adams 
Circuit  Court,  a  new  trial  having  been  had,  on  the  remand  from 
this  court  at  a  former  term.     (Ante,  p.  337.) 

In  the  opinion  then  delivered,  we  placed  the  reversal  of  the 
judgment  on  the  misdirection  of  the  court  in  ruling  out  certain 
questions  propounded  by  the  defendants,  which  we  deemed 
proper. 

23— 50th  III. 
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That  error  has  been  cured,  as  appears  from  the  record  now 
before  us,  but  it  is  now  insisted,  with  great  earnestness,  by  the 
appellants,  that  the  verdict  is  contrary  to  the  evidence  in  the 
cause,  and  a  reversal  insisted  upon  for  that  reason,  among 
others. 

We  have,  consequently,  devoted  ourselves  to  a  close  exami- 
nation of  the  testimony,  and  to  the  character  of  the  case,  and 
will  now  state  our  conclusions  at  length,  and  the  reasons  for 
them,  which  seem  to  be  called  for  under  the  circumstances  of 
the  case. 

Our  experience  teaches  us  there  are  few  questions  of  law 
more  difficult  of  comprehension  by  a  jury,  than  those  which 
govern  trials  for  malicious  prosecutions.  It  seems  difficult  for 
them  to  appreciate,  if  the  plaintiff  was  really  innocent  of  the 
charge  for  which  he  was  prosecuted,  that  lie  still  ought  not  to 
recover.  They  do  not  readily  comprehend  why  an  innocent 
man  may  be  prosecuted  for  a  supposed  crime  or  offence,  and 
yet  have  no  recourse  against  the  prosecutor  who  caused  his 
arrest  and  imprisonment,  and  yet  the  preservation  of  the  peace 
and  the  good  order  of  society  require,  that  even  innocent  men 
may  be  compelled  to  submit  to  great  inconvenience  and  hard- 
ship, rather  than  citizens  should  be  deterred  from  instituting 
prosecutions  where  there  is  reasonable  or  probable  grounds  to 
believe  in  the  existence  of  guilt.  Good  faith,  on  the  part  of 
the  prosecution,  is  always  an  important,  if  not  a  vital,  element 
of  inquiry,  and  is  always  a  sufficient  justification,  except 
where  an  unreasonable  credulity  is  manifested,  inducing  the 
prosecutor  to  draw  conclusions  of  guilt,  when  it  would  have 
been  wanting  in  the  perception  of  a  person  of  ordinary  pru- 
dence and  judgment.  Although  this  prosecution  was  to 
recover  damages  for  a  private  wrong,  that  is,  it  was  a  civil  suit, 
yet  it  is  governed  by  rules  of  law  precisely  the  same,  had  the 
prosecution  been  of  a  criminal  character. 

We  have  very  carefully  looked  through  the  evidence  in  this 
case,  and  have  considered  the  arguments  and  suggestions  of 
counsel  upon  it,  and  we  are  compelled  to  the  conclusion,  that 
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the  jury  did  not  fully  comprehend  the  law  which  governs  the 
case,  else  they  could  not  have  found  the  verdict  they  did.  In 
a  word,  the  prosecution  against  the  plaintiff  and  the  others, 
which  the  jury  have  found  was  malicious  and  without  proba- 
ble cause,  was  for  enticing  the  defendant's  apprentices  to  leave 
their  service,  against  their  written  obligations  to  serve  them. 
This,  we  say,  is  the  gist  of  the  wrong  for  which  the  prosecu- 
tion was  instituted.  If  that  charge  was  true  in  fact,  or  if  the 
defendants  really  believed  it  to  be  true,  and  if  such  belief  was 
based  on  circumstances  to  which  reasonably  prudent  men  would 
yield,  then  the  defendants  were  justified  in  instituting  the 
prosecution,  and  this  point  we  will  now  consider. 

There  is  no  question  that  the  strike  by  the  apprentices  was 
without  the  least  excuse  or  justification.  They  had  no  cause 
of  complaint  against  their  employers,  nor  did  they  even  allege 
that  they  had,  and  the  declared  object  of  the  strike  was  to  pre- 
vent the  defendants  from  taking  any  more  apprentices,  and 
compel  them  to  pay,  not  the  apprentices,  but  the  journeymen, 
more  wages — certainly  a  most  impertinent  interference  on  the 
part  of  the  apprentices,  evincing  anything  but  acknowledge- 
ment of  their  duty  to  their  masters,  and  showing  a  very  unjust 
and  malign  influence  had  been  exercised  over  them  from  some 
quarter.  Nor  can  any  one  who  reads  the  evidence  in  the 
record,  entertain  a  doubt  as  to  the  source  of  this  pernicious 
influence.  Beyond  all  question,  it  came  from  the  members  of 
the  u  moulders'  union."  This  strike  was  in  furtherance  of  the 
general  objects  of  that  union,  which  was  to  compel  defendants 
to  abandon  the  free  system,  and  submit,  as  they  once  had,  to 
the  control  and  dictation  of  the  "  union  " — to  give  up  the  man- 
agement and  control  of  their  own  affairs,  and  submit  it  to  the 
dictation  of  their  employees.  This  had  been  the  declared 
object  of  the  union  ever  since  the  defendants  had  freed  them- 
selves from  its  influence,  some  two  years  or  more  previously, 
and  the  evidence  shows  that  the  plaintiff  had  been  one  of  the 
most  active  of  all  the  members  of  the  union,  in  the  further- 
ance of  this  design.     While  he  should  have  been  at  work, 
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earning  an  honest  livelihood,  he  was  employed  hanging  around 
the  depots  and  steamboat  landings,  watching  the  arrival  of 
moulders,  to  turn  them  away  from  the  defendants'  service,  and 
he  seems  to  have  made  it  his  business  to  track  one  of  the 
agents  of  defendants,  who  was  looking  for  moulders,  to  pre- 
vent him,  by  one  means  or  another,  from  securing  the  services 
of  any.  Whether  he  was  paid  by  the  "  union,"  or  acted  of 
his  own  motion  and  malice,  is  a  matter  of  little  moment.  His 
zeal  in  the  prosecution  of  his  hostile  purpose,  was  most  mani- 
fest, and  his  efforts  were,  doubtless,  crowned  with  too  great 
success.  Now,  all  this  was  well  known  to  the  defendants,  and 
if,  in  the  weakness  of  human  nature,  they  did  not  feel  that 
perfect  love  for  their  persecutor  which  they  would  have  felt 
for  some  benefactor,  it  should  not  be  set  down  to  them  as  legal 
malice.  It  was  a  legitimate  suspicion,  and  we  may  add,  infe- 
rence on  their  part,  when  they  found  their  apprentices  all 
banded  together  and  on  a  strike,  without  the  least  justification 
or  excuse,  that  their  attention  should  be  first  directed  to  him 
who  had  made  it  so  much  his  business  to  injure  them.  Still, 
this  would  only  have  been  suspicion,  however  pregnant,  were 
not  the  plaintiff's  connection  with  the  strike  more  distinctly 
established.     This  is  done  more  fully. 

That  Wood  and  other  officers  and  prominent  members  of 
the  union,  this  appellee  among  them,  repeatedly  met  in  con- 
clave with  the  apprentices,  and  advised  and  encouraged  them 
in  their  illegal  demands  on  the  defendants,  is  not  and  cannot 
be  denied.  It  is  testified  to  by  nearly  every  witness  examined 
to  the  point,  and  was  positive  evidence  touching  the  direct 
acts  of  the  plaintiff  in  the  same  direction,  his  position,  his 
relations,  his  sympathies  with  the  active  parties,  as  manifested 
by  his  previous  conduct  and  his  speeches  at  the  meetings, 
would  render  it  more  than  probable  that  he  was  one  of  and 
assisted  those  who  appeared  more  on  the  surface.  It  was  his 
policy  to  conceal  himself  as  much  as  possible.  Would  not 
any  reasonable  man  conclude  at  once  that  it  was  most  highly 
probable  that  the  plaintiff  was  the  moving  spirit,  while  others 
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were  put  forward  to  act  more  openly  ?  His  talents  and  appa- 
rent force  of  character,  entitled  him  to  such  position,  and 
ordinarily  the  demands  of  justice  are  fully  appreciated  and 
allowed.  If  so,  then  here  alone  was  probable  cause,  which 
would  justify  a  reasonably  prudent  man  in  instituting  a  suit 
for  damages. 

But  the  proof  is  abundant  of  the  overt  acts. 

The  testimony  of  William  Apsley  is  direct  to  the  point.  He 
says  :  "  I  talked  with  Hayte  about  the  strike  two  or  three  days 
before  it  occurred.  .  Hayte  came  to  the  defendant's  shop,  at 
the  window  near  where  I  was  working,  and  asked  me  how 
they  were  getting  along  ?  I  said  the  boys  were  talking  of 
striking,  and  asked  Hayte,  if  the  boys  struck,  whether  they 
would  have  the  support  of  the  moulders'  union.  Hayte 
replied,  if  the  boys  struck,  they  would  get  the  support  of  the 
moulders'  union  here  at  Quincy,  and  also  of  the  international 
union." 

Henry  Mast  testifies :  "  Hayte  said  the  indentures  of 
the  apprentices  were  not  worth  anything ;  that  we  should 
stick  together  and  get  better  times  down  there."  Again,  he 
says  :  "  I  went  to  see  Hayte,  and  told  him  my  security  was 
afraid,  and  that  I  wanted  to  go  back  to  work.  He  said  I 
should  wait,  and  not  go  back  to  work.  My  security  waslzen- 
stein.  Hayte  said  he  would  make  good  what  my  security  had 
to  pay." 

In  the  face  of  such  direct  and  uncontradicted  testimony  as 
this,  for  a  jury  to  find  that  there  was  no  probable  cause  for 
the  defendants  to  believe  that  the  plaintiff  had  taken  part  in 
an  endeavor  to  entice  the  defendants'  apprentices  from  their 
service,  shows  conclusively  that  either  they  did  not  understand 
the  evidence,  or  that  they  intended  to  disregard  it.  Ko  jury 
Would  hesitate  a  moment  to  convict  a  man  of  crime  on  testi- 
mony so  clear,  positive  and  direct  as  this,  and  when  there  is 
added  to  it  the  previous  conduct  of  the  plaintiff,  the  declared 
object  which  he  was  bound  to  accomplish,  the  acts  of  the 
plaintiff 's  coadjutors  of  the  moulders' union,  in  their  advice 
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and  speeches  to  the  apprentices  at  their  meetings  and  else- 
where, to  say  nothing  of  the  speech  by  Hayte,  of  which  one 
witness  testifies,  the  money  which  they  paid  to  the  apprentices, 
and  the  promises  which  they  gave  of  more,  the  assurance  that 
a  man  would  soon  arrive  with  forty  thousand  dollars  to  sup- 
port them  in  their  strike,  no  room  seems  to  be  left  for  a  doubt 
that  the  plaintiff  and  his  associates  were  guilty  of  the  act  for 
which  the  suit  was  instituted. 

But  positive  proof  is  not  required  to  justify  the  defendants. 
These  facts,  certainly,  are  strong  enough  to  prompt  to  such 
legal  redress  a  prudent  and  cautions  man,  affording,  as  they 
do,  evidence  of  plaintiff's  participation  in  the  act  with  which 
he  and  the  others  were  charged. 

It  must  be  borne  in  mind,  that  on  the  proof  showing  a  con- 
cert of  action  between  the  plaintiff  and  his  associates  of  the 
union,  to  accomplish  the  unlawful  end  which  they  did  accom- 
plish, then  the  acts  and  declarations  of  either  of  them  became 
the  acts  and  declarations  of  all,  and  Hayte  was  responsible  for 
whatever  was  done  by  either  of  his  associates  in  furtherance 
of  the  common  object. 

It  is  needless  to  pursue  the  discussion  further,  of  a  subject 
which  seems  to  us  so  plain.  It  scarcely  admits  of  discussion. 
We  have  chosen  to  place  our  decision  of  this  case  solely  upon 
the  evidence,  without  discussing  the  questions  raised  on  the 
instructions.  However  high  may  be  our  respect  for  the  ver- 
dicts of  juries,  we  cannot  believe  it  our  duty  to  enforce  such 
as  are  so  manifestly  wrong  as  we  think  this  to  be.  To  do  so 
would  be  lending  ourselves  to  the  infliction  of  wrong  rather 
than  the  vindication  of  the  right. 

We  do  not  think  the  evidence  sustains  this  verdict.  We 
think  probable  cause  existed  for  the  institution  of  the  suit  by 
appellants,  and  for  the  arrest  of  appellee,  and  believing  so,  we 
must  reverse  the  judgment  and  again  remand  the  cause  for  a 
new  trial. 

Judgment  reversed. 
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Frederick  Collins  et  at 

v. 

John  C.  Fisher. 

1.  Evidence — in  a  suit  for  malicious  prosecution.  In  an  action  for  malicious 
prosecution,  where  the  alleged  wrongful  prosecution  consisted  in  the  commence- 
ment of  a  civil  suit  by  the  prosecutors  against  several  persons,  members  of  a 
labor  "  union,"  to  recover  damages  for  enticing  away  the  apprentices  of  the 
prosecutors,  and  procuring  the  arrest  and  holding  to  bail  of  the  defendants  in 
such  suit,  it  is  competent  for  the  defendants  in  the  action  for  malicious  prosecu- 
tion, to  inquire  of  witnesses  whether  there  was  opposition  and  antagonism 
between  such  "union  "  and  the  establishment  of  the  prosecutors,  as  going  to  show 
the  motive  which  prompted  the  wrongful  conduct  of  the  members  of  the 
"  union." 

2.  And  where  the  suit  alleged  to  have  been  maliciously  instituted,  was  dis- 
missed by  the  plaintiffs  therein,  without  being  brought  to  a  trial,  it  is  error  to 
refuse  such  plaintiffs,  being  defendants  in  the  suit  for  malicious  prosecution,  the 
opportunity  to  show  why  they  dismissed  their  suit,  as  their  reasons  for  dismissing 
might  have  shown  there  was  no  malice  in  commencing  it,  while  by  rejecting  such 
proof,  the  jury  might  infer  the  dismissal  was  by  reason  of  the  suit  being  unjustly 
brought. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Skinner  &  Marsh,  Mr.  "N.  Bushnell  and  Messrs. 
Wheat  &  Marcy,  for  the  appellants. 

Mr.  Jackson  Grimshaw  and  Messrs.  Warren  &  Wheat, 
for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  does  not  differ  in  any  important  particular  from 
from  the  case  of  Collins  et  al.  v.  Hayte,  ante,  and  the  views 
there  expressed  are  applicable  to  this  case. 
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The  participation  of  appellee  in  the  design  to  injure,  if  not 
destroy,  appellant's  establishment,  is  conclusively  proved  by 
more  than  one  witness.  He  was  present  at  one  or  more  meet- 
ings of  the  employees  of  the  appellants,  which  were  secret 
meetings,  and  held  for  the  purpose  of  "  a  strike,"  and  to  force 
appellants  to  relinquish  their  design  to  employ  an  additional 
number  of  apprentices.  He  also  furnished  several  of  the 
employees  with  money  during  the  strike,  and  gave  one  of  them 
five  dollars  and  told  him  not  to  go  to  work,  and  if  he  wanted 
money  he  could  get  it.  He  was  also  about  appellants'  shop 
with  Wood,  Hayte  and  others,  offering  the  men  money  and 
trying  to  get  them  away  ;  in  short,  he  was  one  of  the  active 
spirits  engaged  in  an  unlawful  purpose,  and  though,  perhaps, 
precedence  should  be  accorded  Wood  and  Hayte,  the  appellee 
will  not  fall  far  behind  either  of  them  in  his  efforts. 

But  there  is  another  reason,  to  which  we  did  not  advert  in 
the  first  opinion  in  Hayte's  case. 

Comstock,  one  of  the  defendants,  was  sworn  as  a  witness, 
and  when  on  the  stand  this  question  was  put  to  him  :  "  State 
whether  opposition  and  antagonism  has  existed  between  your 
shop  and  the  moulders'  union  ?" 

The  plaintiff's  counsel  objected  to  this  question,  and  it  was 
ruled  out.  The  same  witness  was  also  asked,  why  the  suit  he 
and  the  others  had  brought  against  this  plaintiff,  Wood  and 
the  others,  was  dismissed  %  This  question,  on  plaintiff's  objec- 
tion, was  also  ruled  out. 

We  think  an  error  was  committed  in  both  these  rulings. 

The  fact  sought  to  be  established  by  the  first  question,  was 
of  great  importance  to  the  defendants,  as  showing  a  motive 
for  the  conduct  of  the  plaintiff.  If  there  be  rival  establish- 
ments of  this  or  of  any  other  kind,  conducted  on  wholly 
different  principles,  in  which  the  interests  of  labor  are  sup- 
posed to  be  involved,  all  experience  informs  us  that  no  means 
are  left  untried  by  the  one  or  the  other,  to  cripple  or  destroy 
the  rival.     It  was,  then,  important  to  defendants  to  show,  not 
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only  rivalry,  but  antagonism,  as  was  proposed  by  the  question 
ruled  out. 

The  other  question  affects  the  question  of  malice,  and  in  that 
connection  the  measure  of  damages.  Such  reasons  for  dis- 
missing the  suit  might  have  been  given,  as  would  have  in  a 
manner  disrobed  the  case  of  all  pretence  of  malice,  whereas, 
by  its  rejection,  the  jury  were  left  to  infer  it  was  dismissed  for 
the  reason  that  it  had  been  unjustly  brought,  or  to  any  other 
influence  the  fertile  minds  of  the  jury  might  suggest,  prejudi- 
cial to  the  defendants. 

But,  upon  the  whole  record,  we  are  not  satisfied  the  evidence 
admitted  sustains  the  verdict,  and  the  probable  testimony  in 
favor  of  the  defendants,  which  might  have  been  elicited  by 
the  questions  ruled  out,  would  have  presented  a  still  stronger 
case  for  the  defendants. 

In  such  an  action  as  the  defendants  brought  against  the 
plaintiff,  it  would  be  impossible  almost,  or  at  least  very  diffi- 
cult, to  produce  positive  testimony  of  overt  acts  by  the  defen- 
dants. Circumstances  alone,  for  the  most  part,  would  have  to 
be  relied  upon,  and  as  we  said  in  Hayte's  case,  when  first 
before  us,  a  reasonable  latitude  should  be  allowed  in  the  exami- 
nation of  witnesses.  "We  think  the  testimony,  in  this  record, 
establishes  a  combination  by  this  plaintiff  with  others,  mem- 
bers of  the  moulders'  union,  to  break  up  the  establishment  of 
the  defendants.  That  the  moulders'  union,  Hayte,  Wood  and 
Fisher,  particularly,  were  active  in  all  measures  tending  to 
that  end,  and  what  any  one  of  them  said  or  did  in  furtherance 
of  such  design,  is  evidence  against  the  other  parties  to  the 
combination. 

We  cheerfully  admit  the  right  of  these  persons  to  estab- 
lish this  union,  but  while  so  doing,  and  while  acting  as 
members  of  it,  they  have  no  right,  individually  or  collectively, 
to  interfere  with  business  of  others,  whose  principles  of  doing 
such  business  are  not  to  their  liking.  Such  interference,  if 
established,  as  we  think  it  is,  by  the  testimony  in  the  record, 
cannot,   surely,    entitle   the   parties   implicated   to   damages 
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against    the  other  party  for  attempting,   by  law,  to  punish 
such  interference. 

We  have  said  the  verdict  is  against  the  evidence,  and  for 
that  and  the  other  reasons  given,  the  judgment  must  be 
reversed  and  a  new  trial  had,  in  conformity  with  this  opinion. 

Judgment  reversed. 


George  McCullum 

v. 

Nathan  P.  Herrington  et  al. 

Legal  title — when  it  must  yield  to  an  equity.  Where  a  person  holds  a  promis- 
sory note  as  assignee  thereof,  before  a  court  can  properly  divest  him  of  his  legal 
title,  at  the  instance  of  one  claiming  a  superior  equity  in  the  note,  the  proof 
should  be  very  satisfactory  that  the  latter  has  such  superior  equity. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
James  Haeeiot,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  B.  F.  Paeks  and  Mr.  B.  S.  Peetttman,  for  the  appel- 
lant. 

Mr.  C.  Beckwith,  Mr.  A.  M.  Heeeington,  and  Messrs. 
Deaeboen  &  Weight,  for  the  appellees. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court: 

Ithemer  and  George  F.  Hickman  executed  to  Dearborn,  on 
the  29th  of  October,  1857,  their  three  promissory  notes,  falling 
due  in  1859,  1860  and  1861,  respectively,  and  secured  by  a 
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deed  of  trust.  The  first  and  third  notes  came  by  assignment 
to  Nathan  P.  Herrington,  the  appellee,  and  the  second,  after 
several  assignments,  was  endorsed  before  maturity,  and  for  a 
valuable  consideration,  to  McCullum,  the  appellant.  The  notes 
not  being  paid,  the  trustee,  at  the  request  of  Herrington,  sold 
the  land  at  auction.  It  was  struck  off  to  Herrington,  and  the 
trustee  received  no  money,  but  applied  the  bid  in  extinguish- 
ment of  the  notes  held  by  Herrington,  whose  bid  equalled  their 
amount.  Thereupon,  McCullum  filed  a  bill,  claiming  that  the 
second  note  held  by  him  should  have  been  paid,  in  preference 
to  the  one  last  falling  due,  and  asking  either  that  Herrington 
should  pay  his  note,  or  submit  to  another  sale  of  the  land. 
Herrington  thereupon  filed  a  cross-bill,  alleging  that  the  second 
note  had  been  assigned  to  McCullum,  instead  of  the  third,  by 
mistake,  and  that  it  was  the  intention  of  all  the  parties  con- 
cerned, to  assign  the  first  and  second  notes  to  himself.  The 
cross-bill  prayed  a  decree  correcting  the  alleged  mistake,  and 
declaring  Herrington  the  owner  of  the  first  and  second  notes, 
and  McCullum  the  owner  of  the  third.  The  circuit  court 
so  decreed,  and  McCullum  appealed. 

Was  the  proof  sufficient  in  support  of  the  cross-bill  to  entitle 
the  complainant  in  that  bill  to  a  decree  %  The  circuit  court  so 
held,  but  in  this  view  we  are  not  able  to  concur. 

It  is  to  be  first  remarked,  that  McCullum  has  the  clear  legal 
title  to  this  note,  arising  from  its  endorsement  and  delivery  to 
him  for  a  valuable  consideration.  Before  a  court  can  properly 
divest  him  of  his  title,  the  proof  should  be  very  satisfactory 
that  he  holds  it  in  violation  of  a  superior  equity  in  complain- 
ant. Thaddeus  W.  Herrington,  a  brother  of  the  complainant 
in  the  cross-bill,  assigned  this  note  to  McCullum,  and  he  testi- 
fies, with  great  positiveness,  that  it  was  distinctly  understood 
he  was  buying  the  second  note.  On  the  other  hand,  Moore, 
who  had  held  all  the  notes,  and  who  assigned  two  of  them  to 
K.  P.  Herrington,  and  one  to  Thaddeus  Herrington,  testifies 
he  sold  to  the  latter  the  note  last  falling  due.  Here,  then,  is  the 
testimony  of  the  only  persons  who  had  any  personal  knowledge 
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of  the  transaction,  directly  and  positively  conflicting.  The 
evidence  of  Moore  is,  however,  in  some  degree  corroborated 
by  other  witnesses,  but  to  what  extent  it  is  not  necessary  to 
inquire,  inasmuch  as  the  evidence,  whatever  it  maybe,  in  regard 
to  Thaddeus  Herrington,  is  insufficient  as  against  McCullum. 
The  second  note  was  the  only  one  held  by  Thaddens  Herring- 
ton  when  he  sold  and  endorsed  it  to  McCullum.  The  other  two 
notes  had  been  previously  sold  by  Moore  to  !N".  P.  Herrington. 
The  note,  then,  which  McCullum  really  bought  must  have  been 
the  one  which  Thaddeus  Herrington  held.  There  is  some 
evidence  tending  to  show  that  he  supposed  it  was  the  last  note 
in  the  series  secured  by  the  deed  of  trust.  But  suppose  he  did. 
He  did  not  the  less  buy  this  particular  note,  and  none  other, 
and  he  did  not  become  the  less  its  owner  because  it  turned  out 
to  be  better  secured  than  he  may  have  supposed.  He  bought 
a  note  for  $2,000,  maturing  in  1860,  and  it  was  duly  assigned 
to  him,  and  why  he  should  be  compelled  to  exchange  it  with 
H".  P.  Herrington  for  another  note  maturing  a  year  later,  we 
are  at  a  loss  to  conceive.  He  certainly  did  not  buy  this  other 
note,  and  he  certainly  did  buy  the  one  he  received,  for  that  was 
the  only  one  his  vendor  had.  He  took  it  with  its  attendant  secu- 
rity, whether  more  or  less,  and  though  it  is  better  in  that  respect 
than  he  supposed,  yet  he  has  not  gained  this  advantage  through 
any  fraud  or  wrong.  There  is  no  mistake  to  be  rectified,  for 
McCullum  received  the  identical  note  he  bought.  JT .  P.  Herring- 
ton may  have  previously  made  a  mistake,  in  taking  the  third  note 
instead  of  the  second,  but  we  cannot  rectify  that  error  at  the 
expense  of  McCullum,by  compelling  the  latter  to  exchange  a  note 
he  did  buy  for  one  he  did  not  buy,  and  which,  so  far  as  appears, 
he  never  saw.  If  N.  P.  Herrington  and  McCullum  had  pur- 
chased their  notes  at  the  same  time,  and  from  the  same  person, 
and  there  had  been  a  mistake  in  the  delivery,  chancery  would 
correct  it  on  proper  proof.  But  in  this  case,  Herrington  bought 
two  notes  from  Moore,  and  at  another  time  McCullum  bought 
another  note  from  another  person.  There  was  not  the  slightest 
connection  between  the  two  transactions.     Herrington  may 
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have  been  so  careless  as  not  to  procure  the  notes  he  intended 
to  buy,  but  certainly  McCullum  did  receive  the  very  note  he 
bought,  and  why  should  he  be  compelled  to  surrender  his  pro- 
perty to  Herrington,  because  of  the  latter's  mistake?  The 
counsel  for  appellee  assume,  if  McCullum  supposed  the  note 
he  was  buying  was  the  last  in  the  series  secured  by  the  mort- 
gage, that  he  must,  therefore,  be  considered  as  having  bought 
the  last  note.  But  this  is  an  error.  He  did  not  the  less  buy 
the  note  that  was  endorsed  to  him,  and  which  was  the  only  one 
his  vendor  had,  because  he  may  have  supposed  there  were  two 
notes  instead  of  one  having  precedence  in  the  security.  "What- 
ever its  position  in  regard  to  security,  the  note  became  his  by 
the  purchase  and  endorsement,  and  he  is  entitled  to  retain  it, 
and  claim  the  benefit  of  whatever  security  pertains  to  it.  The 
pretended  equity  here  is  far  too  shadowy  to  justify  us  in  over- 
turning a  legal  right.  It  amounts  to  little  more  than  this,  that 
McCullum's  purchase  is  more  valuable  than  he  supposed,  and 
Iierrington's  is  less  so,  and,  therefore,  the  former  shall  be 
compelled  to  surrender  to  the  latter  a  portion  of  what  he  had 
acquired,  though  the  parties,  so  far  as  related  to  this  transac- 
tion, were  entire  strangers  to  each  other. 

The  cross-bill  should  have  been  dismissed,  and  the  court 
should  have  given  to  McCullum  whatever  rights  attached  to 
his  position  as  holder  of  the  second  note. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


366  Wilson  v.  McClure.  [Jan.  T., 

Syllabus.     Statement  of  the  case. 


Kobert  Wilson 


Samuel  McClure. 


1.  Parol  evidence.  In  an  action  to  recover  upon  a  promise  made  by  the 
defendant,  that  he  would  pay  a  certain  sum,  for  the  purpose  of  raising  money  to 
procure  substitutes  for  men  who  had  been  drafted  into  the  army,  it  is  competent 
for  the  plaintiff  to  prove  by  parol  evidence  that  substitutes  were  received  into 
the  service.  The  entry  of  that  fact  by  a  recruiting  officer  is  not  a  record,  nor  is 
it  evidence  between  other  parties,  than  the  government  and  the  person  received 
as  a  soldier. 

2.  And  the  plaintiff  in  such  action  may  also  prove  by  parol  evidence,  the  fact 
that  a  draft  for  soldiers  had  taken  place. 

3.  Contract — whether  a  promisee  must  be  named.  When  a  person  at  a  public 
meeting,  held  for  the  purpose  of  raising  money  to  procure  substitutes  for  men 
who  had  been  drafted  into  the  army  from  his  district,  verbally  declared  that  he 
would  give  a  certain  sum  for  such  purpose,  such  declaration  constitutes  a  prom- 
ise binding  upon  him  to  pay  such  sum  to  any  person  who  should  accomplish  the 
object. 

4.  Notice — whether  necessary.  And  where  a  person  on  the  faith  of  such 
promise  expends  money  in  the  accomplishment  of  the  object  sought  to  be  attained, 
it  is  not  necessary  that  he  should  give  the  promisor  notice  that  he  has  done  so 
to  enable  him  to  maintain  an  action  upon  the  promise. 

5.  Substitutes— /or  drafted  soldiers.  Where  the  person  seeking  to  recover 
upon  such  a  promise,  had  so  far  executed  the  purpose  to  accomplish  which  the 
promise  was  made,  that  the  men  who  had  been  drafted  had  only  to  report  them- 
selves and  be  discharged  from  the  draft,  their  failure  so  to  report,  and  obtain 
their  discharge,  doe*  not  affect  the  liability  of  the  party  making  the  promise. 

"Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  McClure  against 
Wilson,  for  money  paid,  laid  out  and  expended,  and  lent  and 
advanced  by  the  plaintiff  at  the  request  of  the  defendant. 
The  cause  was  before  this  court  at  the  January  term  1867, 
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when  the  judgment  which  had  been  rendered  for  the  defen- 
dant was  reversed  and  the  cause  remanded.  Upon  a  second 
trial  in  the  court  below  a  judgment  was  rendered  in  favor  of 
McClure,  and  thereupon  Wilson  sued  out  this  writ  of  error 
The  facts  in  the  case  will  be  found  in  43  111.  357,  where  the 
case  is  reported. 

Mr.  James  A.  Eads,  for  the  plaintiff  in  error. 

Mr.  John  Scholfield,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  previously  before  this  court,  and  is  reported 
in  the  43  111.  357,  and  all  of  the  material  facts  of  the  case  are 
there  reported.  It  was  there  held,  after  a  review  of  the  vari- 
ous cases  decided  by  this  court  on  similar  subscriptions,  that 
a  recovery  could  be  had  if  money  had  been  advanced  by 
defendant  in  error,  or  a  liability  incurred,  in  consequence  of  the 
subscription.  We  shall  therefore  confine  our  consideration  of 
the  case  now  before  us,  to  the  questions  raised  on  the  admission 
of  evidence  and  the  instructions  given  and  refused  on  the 
trial  in  the  court  below. 

It  is  first  urged,  that  the  court  below  erred  in  permitting 
defendant  in  error  to  prove  by  parol,  that  substitutes  were 
received  into  the  service.  It  is  not  contested  that  a  draft  had 
been  had  and  that  plaintiff  in  error  was  anxious  to  preserve 
his  sons  from  service  in  the  army,  and  to  avoid  such  a  contin- 
gency, he  agreed  to  pay  four  hundred  dollars.  This  he 
declared  at  the  meeting  and  also  by  his  subscription.  Whether 
substitutes  were  received  into  the  service  was  a  fact  that 
might  be  proved  as  any  other.  Any  person  knowing  that 
fact  may  prove  it.  It  is  not  like  a  judgment  or  decree,  or 
other  matter  of  record.  It  is  true,  that  the  officers  connected 
with  the  recruiting  service,  made  an  entry  of  the  fact  for  the 
use  of  the  service,  and  as  evidence  of  the  contract  between 
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the  government  and  the  person  received  as  a  soldier.  But  we 
are  aware  of  no  law  that  declares  such  entry  to  be  a  record, 
or  evidence  between  other  parties. 

No  person  would  for  a  moment  doubt  that  parol  evidence 
might  generally  be  received  to  prove  that  a  man  had  been  in 
the  service,  although  an  enrollment  of  his  enlistment  and  dis 
charge  had  been  made.  Again,  except  in  one  or  two  cases, 
although  a  license  is  issued  for  the  marriage  of  persons,  and 
the  certificate  of  the  marriage  is  returned  by  the  proper  officer, 
and  an  entry  of  the  fact  is  made  on  the  record  books  of  the 
county  court,  yet  the  fact  may  be  proved  orally  by  witnesses 
who  know  the  fact,  and  in  many  instances  it  may  be  estab- 
lished by  circumstances.  Hence  it  is  seen  that  it  does  not 
necessarily  follow,  because  an  entry  of  a  fact  is  made  by  an 
officer,  that  the  fact  can  only  be  proved  by  the  entry  or  a  certi- 
fied copy.  We  can  perceive  no  error  in  admitting  this 
evidence.  And  the  same  is  true  of  the  proof  in  regard  to  the 
two  drafts  that  had  occurred  in  the  township. 

The  object  of  keeping  a  journal  or  making  entries  in 
reference  to  a  draft  and  the  quotas  of  the  various  townships, 
was  not  to  afford  evidence,  but  was  simply  for  the  convenience 
of  the  officers  of  the  army,  and  to  show  the  authority  under 
which  they  were  acting.  It  was  not  intended  to  govern  or 
control  parties  who  were  not  connected  with  the  service. 
Again,  it  would  impose  great  delay,  hardship,  inconvenience 
and  expense  to  compel  parties  to  procure  copies  of  all  the 
papers  connected  with  such  a  draft,  to  prove  that  a  person  was 
in  the  service  of  the  government  as  a  soldier,  or  that  he  had 
crone  into  the  service  as  a  substitute. 

It  is  again  insisted,  that  parol  evidence  was  inadmissible  to 
prove  the  contract.  When  this  case  was  previously  before  the 
court,  it  was  held  that  as  it  was  an  action  for  money  paid, 
laid  out  and  expended  for  the  use  of  the  plaintiff  in  error, 
it  was  only  necessary  to  prove  the  payment  of  the  money  and 
that  it  was  requested  by  the  defendant,  and  that  the  request 
need  not  be  shown  to  have  been  made  of  a  particular  person, 
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if  the  offer  to  pay  was  for  the  performance  of  a  particular 
specified  act.  We  see  no  reason  to  change  or  modify  the  rule 
there  announced,  nor  for  any  further  discussion  of  the  question. 

The  next  point  made  by  the  plaintiff  in  error  is,  that  the 
first  and  second  instructions  for  defendant  in  error  were 
improperly  given,  and  that  the  second  and  third  asked  by  the 
plaintiff  in  error  should  have  been  given.  The  first  instruc- 
tion given  for  defendant  in  error,  directs  the  jury,  that  if  they 
believe  from  the  evidence,  that  plaintiff  in  error  proposed  to 
give  four  hundred  dollars  to  relieve  the  township  from  a  draft, 
and  discharge  his  sons  therefrom,  and  defendant  in  error,  on 
the  faith  of  that  promise,  expended  time  and  money  for  the 
purpose  of  relieving  the  township,  and  thereby  succeeded, 
and  relieved  the  township  and  the  sons  of  the  plaintiff  in 
error  from  the  draft,  they  should  find  for  him.  To  this 
instruction  we  can  perceive  no  objection.  It  seems  to  be 
based  upon  the  plainest  principles  of  law  and  justice,  and 
under  the  evidence  in  the  case,  we  are  at  a  loss  to  comprehend 
how  it  could  have  misled  the  jury.  In  this  case  the  relief  of 
the  township  and  the  sons  of  plaintiff  in  error  was  a  matter 
of  public  concern,  and  would  naturally  be  as  well  known  to 
the  community  as  to  defendant  in  error,  and  hence  notice  to 
plaintiff  in  error  was  not  necessary  to  authorize  the  mainten- 
ance of  the  suit. 

The  objection  to  the  second  instruction  is,  that  it  assumes 
that  a  promise  was  made.  We  think  that  by  a  fair  interpre- 
tation of  the  language,  the  court  did  not  assume  that  the 
promise  was  made,  but  that  it  was  left  to  the  jury  to  find 
whether  it  was,  It  commences  with  this  language :  "  If  the 
jury  believe  from  the  evidence,  that  plaintiff,  on  the  faith  of 
the  defendant's  promise,"  &c,  did  certain  acts,  they  should 
find  for  defendant  in  error.  This  was  hypothetical,  and  not  an 
assertion  that  such  a  promise  was  made.  We  see  no  objection 
to  the  remaining  portion  of  the  instruction.  It  repeats  the 
substance  of  the  first,  and  then  informs  the  jury,  that  if  defend- 
ant in  error  filled  the  quota  and  relieved  the  sons  of  plaintiff 
24— 50th  III. 
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in  error,  to  the  extent  that  they  only  had  to  report  themselves 
and  be  discharged  from  the  draft,  their  failure  to  report 
would  not  change  the  liability  of  plaintiff  in  error.  This  was 
sufficient.  Defendant  in  error  had  no  power  to  take  the  sons 
of  plaintiff  in  error  by  force  to  the  provost  marshal  to  procure 
their  discharge,  nor  is  there  any  evidence  that  they  ever  were 
required  to  perform  any  further  military  duty,  and  if  not,  he 
procured  their  release  from  such  duty. 

The  second  and  third  instructions  asked  by  plaintiff  in  error 
were  properly  refused.  They  sought  to  raise  the  question,  that 
there  should  have  been  an  express  request  made  to  defendant 
in  error  to  advance  the  money,  to  render  him  liable.  This  was 
held  to  be  unnecessary,  when  the  case  was  previously  before  the 
court,  and  we  have  seen  that  it  was  "not  necessary  for  defen- 
dant to  give  plaintiff  in  error  any  special  notice  that  the 
township,  and  his  sons,  had  been  released  from  the  draft. 

It  is  also  urged,  that  the  evidence  fails  to  sustain  the  verdict. 
From  a  careful  examination  of  the  record,  we  are  satisfied 
that  the  proof  decidedly  preponderates  in  favor  of  defendant 
in  error,  and  fully  sustains  the  verdict. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


James  E.  Mumford 

v. 

Timothy  Canty. 

1.  Conflict  of  laws — by  what  lai}  a  contract  mil  be  governed.  As  a  general 
rule,  the  validity  of  a  contract  is  to  be  governed  by  the  law  of  the  place  where 
it  is  made,  so  that  contracts  made  in  other  States  will  be  enforced  in  this  State, 
although  not  conforming  to  our  laws,  if  they  are  in  accordance  with  the  laws  of 
the  State  where  they  were  executed,  and  do  not  contravene  the  positive  laws, 
institutions  or  policy,  which  prohibit  such  contracts  in  this  State. 
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2.  It  is  not  opposed  to  the  policy  of  this  State  to  enforce  contracts  made  in 
another  State,  where  they  are  not  based  upon  an  immoral  or  criminal  considera- 
tion. 

3 .  So,  where  personal  property  was  mortgaged  in  the  State  of  Missouri,  and 
permitted  to  remain  with  the  mortgagor  after  the  maturity  of  the  debt  to  secure 
which  the  mortgage  was  given,  and  upon  being  subsequently  brought  into  this 
State  was  seized  under  an  attachment  in  favor  of  a  bona  fide  creditor  of  the 
mortgagor,  the  rights  of  the  mortgagee  as  against  such  creditor  will  be  deter- 
mined by  the  law  of  Missouri ;  and  as  by  the  law  of  Missouri  the  possession  of 
the  property  by  the  mortgagor  after  the  maturity  of  the  debt  is  not  per  se  fraudu- 
lent as  to  the  creditor,  but  may  be  shown  to  be  bona  fide  ,  that  rule  will  govern 
'the  rights  of  the  mortgagee  on  his  claiming  the  property,  notwithstanding,  under 
our  law,  such  possession  in  the  mortgagor  would  be  fraudulent  per  se  as  to 
creditors. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood,  and  Mr.  L.  H.  Hite,  for  the 
appellant. 

Mr.  George  W.  Davis  and  Mr.  G.  Koerner,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellant,  in  the 
City  Court  of  East  St.  Louis,  on  the  24th  day  of  March,  1868, 
against  appellee,  to  recover  two  mules,  a  two-horse  wagon, 
and  a  set  of  double  harness.  After  a  trial  in  that  court,  the 
cause  was  removed  to  the  Circuit  Court  of  St.  Clair  county  by 
appeal,  and  tried  at  the  October  term,  1868,  and  resulted  in  a 
judgment  in  favor  of  appellee,  from  which  this  appeal  is 
prosecuted. 

The  bill,  of  exceptions  shows  that  it  was  tried  upon  the  fol- 
lowing agreed  state  of  facts  and  evidence  :  , 
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"  That  John  A.  Knight  was,  on  the  1st  day  of  May,  1867, 
and  continued  to  be  until  this  suit,  a  resident  and  citizen  of 
St.  Louis,  Missouri ;  that  he  duly  executed  the  deed  offered  in 
evidence,  to  secure  a  bona  fide  debt,  which  was  unpaid  at  the 
commencement  of  this  suit ;  that  said  Knight  became  indebted 
to  George  Pointen,  a  resident  of  St.  Clair  county,  Illinois,  for 
coal,  and  Pointen  sued  out  of  the  City  Court  of  East  St.  Louis, 
(a  court  having  full  jurisdiction  of  the  case,)  an  attachment 
against  the  goods  of  said  Knight,  directed  to  said  Canty,  who 
levied  on  the  same,  and  took  from  the  possession  of  Knight, 
said  property ;  the  same  being  at  the  time  in  East  St.  Louis. 

"  That  said  Knight  kept  said  property  in  St.  Louis,  Missouri, 
and  at  the  time  of  the  attachment  it  was  used  temporarily  to 
haul  coal  from  the  city  of  East  St.  Louis,  Illinois,  and  that 
Pointen  gave  Knight  credit  on  account  of  his  supposed  owner- 
ship of  this  property. 

"It  is  also  stipulated  that  Canty  was,  at  the  time  of  the 
seizure,  and  ever  since,  marshal  of  the  city  of  East  St.  Louis, 
and  the  property  attached  is  part  of  the  property  mortgaged  ; 
that  Knight,  the  mortgagor,  was  in  possession  of  the  mort- 
gaged property  until  said  attachment,  and  that  said  mortgage 
was  made,  acknowledged  and  recorded,  according  to  the  laws 
of  the  State  of  Missouri ;  and  that  both  parties  may  refer  to 
the  statutes  of  Missouri  on  the  hearing  of  this  case,  as  was 
done  in  the  court  below,  where  all  the  above  facts  were 
admitted." 

The  deed  referred  to,  is  a  deed  of  trust,  made  by  Knight  to 
Mumford,  the  plaintiff,  for  the  benefit  of  Huse,  Loomis  &  Co., 
all  residents  of  the  city  and  county  of  St.  Louis,  and  State  of 
Missouri.  It  is  dated  May  1st,  1867  ;  is  given  to  secure  said 
firm  in  a  note  of  that  date,,  for  the  payment  of  $2,908.88,  and 
six  months  after  date,  with  interest  at  ten  per  cent,  per  annum, 
made  by  said  Knight  to  said  firm.  Among  other  property 
described  in  the  deed,  is  one  span  of  mules,  and  one  two-horse 
wagon,  &c.     The  property  is  conveyed  in  trust  to  Mumford, 
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to  be  released  upon  payment  of  notes  when  due ;  and  upon 
failure  to  do  so,  said  trustee  to  sell  said  property  in  St.  Louis, 
at  public  sale,  for  cash,  &c,  after  notice,  &c. ;  proceeds  to  be 
applied  to  payment  of  costs  and  expenses  of  the  trust,  and  pay- 
ment of  said  note,  and  balance  to  Knight  or  to  his  heirs  or 
assigns.  The  deed  was  acknowledged  on  the  13th  day  of  May, 
1867,  before  a  notary  public,  and  filed  for  record  in  the  proper 
office  in  St.  Louis  county,  on  the  day  following. 

The  chattel  mortgage  law  of  Missouri  is  the  same  as  the 
first  section  of  our  statute.  Sec.  8,  Revised  Laws  1845,  page 
527,  is  this : 

"  No  mortgage  or  deed  of  trust  of  personal  property  here- 
after made,  shall  be  valid  against  any  other  person  than  the 
parties  thereto,  unless  possession  of  the  mortgaged  property 
shall  be  delivered  to  and  retained  by  the  mortgagee  or  trustee, 
or  cestui  que  trust  /  or  unless  the  mortgage  or  deed  of  trust  be 
acknowledged  or  proven,  and  recorded  in  the  county  in  which 
the  mortgagor  or  grantor  resides,  in  such  manner  as  convey- 
ances of  land  are  by  law  directed  to  be  acknowledged  or 
proven  and  recorded." 

There  is,  however,  this  difference  in  the  two  statutes,  that 
while  there  is  but  slight  difference  in  the  phraseology  between 
the  1st  section  of  our  statute  and  the  8th  section  of  the  Mis- 
souri law,  the  3d  section  of  our  act  declares  that  possession  of 
the  mortgaged  property  may  remain  with  the  mortgagor,  if  it 
is  so  provided  in  the  conveyance.  Under  the  Missouri  statute, 
the  courts  of  that  State  have  held,  where  possession  remains 
with  the  mortgagor,  that  it  is  not  fraudulent  per  se,  as  against 
creditors,  but  that  it  might  be  shown  to  be  bona  fide.  Shep- 
herd v.  Trigg,  7  Mo.  151.  And  in  the  case  of  Bevans  v.  Bolton, 
31  Mo.  437,  it  was  held  that  the  removal  of  the  mortgagor  with 
the  property  to  another  county  in  the  State  from  that  in  which 
the  mortgage  was  executed,  does  not  subject  such  property  to 
levy  and  sale  on  execution  against  the  mortgagor,  or  affect  the 
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title  of  the  mortgagee.  That  court  holds  that  after  the 
maturity  of  the  debt,  the  mortgagee  has  the  legal  title,  and 
may  sue  for  and  recover  it  as  his  own.  Robinson  v.  Camp- 
bell, 8  Mo.  365.  This  court  holds  the  same  rule.  But  that 
court  holds  that  possession  by  the-  mortgagor,  for  a  length 
of  time,  after  the  maturity  of  the  debt,  may  be  shown  to  have 
been  fair,  as  against  creditors  and  purchasers,  and  the  mort- 
gagor may  hold  the  property.     Shepherd  v.  Trigg,  supra. 

The  7th  section  of  our  chattel  mortgage  law  extends  the 
operation  of  that  statute  to  deeds  of  trust,  and  such  other  con- 
veyances of  personal  property  as  have  the  effect  of  a  mortgage, 
or  as  create  a  lien.  This  court,  as  early  as  in  the  second 
volume  of  our  reports,  in  the  case  of  DUvenjport  v.  Thornton, 
1  Scam.  296,  following  the  common  law  rule,  as  announced  in 
Twyne's  case,  3  Coke  K.  80  b,  held,  that  in  all  conveyances  of 
personal  property,  permitting  it  to  remain  with  the  vendor  is 
fraudulent  per  se,  and  void  as  to  creditors  and  purchasers, 
unless  such  possession  be  consistent  with  the  deed.  And  since 
the  adoption  of  our  statute,  the  same  rule  has  been  fully  recog- 
nized and  applied  in  numerous  other  cases,  in  which  it  has 
been  held  to  be  equally  fraudulent,  as  to  creditors  and  pur- 
chasers, to  permit  the  property  to  remain  with  the  mortgagor 
after  the  maturity  of  the  debt,  although  there  may  have  been 
a  provision  in  the  mortgage  permitting  him  to  retain  it  until 
the  debt  matured.  Frink  v.  Starts,  24  111.  632  ;  Reed  v. 
Evans,  19  111.  594 ;  Cass  v.  Ferkins,  23  111.  382 ;  and  other 
cases  might  be  cited. 

It  will  be  seen  from  these  cases,  that  the  construction  given 
to  our  statute  is  different  from  that  given  to  the  Missouri  act ; 
and  it  may  have  been  for  the  plain  reason  that  where  our 
statute  provided  that  the  parties  might  declare  in  the  mortgage 
that  the  property  should  remain  with  the  mortgagor,  the 
legislature  intended  to  leave  the  common  law  rule,  as 
announced  in  Twyne's  case,  in  full  force,  except  where  the 
parties  expressly  agreed,  in  the  conveyance  itself,  when  duly 
recorded,  that  the  possession  should  not  accompany  the  lien. 
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No  other  construction  could  reasonably  have  been  given  to  our 
act  than  that  which  our  court  has  adopted.  The  question, 
then,  arises,  as  to  which  rule  shall  be  adopted  when  property- 
has  been  mortgaged  in  Missouri,  and  their  statute  has  been 
fully  complied  with,  by  acknowledgment  and  recording  of  the 
deed,  and  such  chattels  remain  in  the  possession  of  the 
mortgagor  after  the  maturity  of  the  debt,  and  the  property  is 
afterwards  brought  into  this  State,  and  a  bona  fide  creditor 
seizes  it  under  execution  or  attachment,  and  it  is  claimed  by 
the  mortgagee. 

As  a  general  rule,  the  validity  of  a  contract  is  to  be  governed 
by  the  law  of  the  place  where  it  is  made  ;  and  the  law  of  the 
place  where  the  contract  was  made  is  admitted  to  enable  the 
courts  to  enforce  the  contract  as  it  was  intended  by  the  parties 
entering  into  it.  But  such  foreign  laws  will  not  be  permitted 
to  contravene  the  positive  laws,  institutions  or  policy,  which 
prohibit  such  a  contract.     Story's  Conflict,  sec.  327. 

But  it  is  not  opposed  to  the  policy  of  this  State  to  enforce 
contracts  made  in  Missouri,  according  to  the  laws  of  that 
State,  when  they  are  not  based  upon  an  immoral  or  criminal 
consideration.  It  has  been  held  by  this  court,  that  a  contract 
entered  into  in  another  State,  and  in  conformity  to  their  laws, 
may  be  enforced,  and  the  rate  of  interest  collected  under  the 
contract,  according  to  the  laws  of  that  State,  although  it  may 
be  larger  than  the  rate  allowed  by  our  laws.  McAllister  v. 
Smith,  17  111.  328.  In  this  question  of  interest,  each  State 
adopts  that  rate  which  it  regards  for  the  best  interest  of  its 
citizens ;  and  this  is  purely  a  question  of  policy,  and  that 
policy  will  not  prevent  the  enforcement  of  a  contract  lawfully 
made  in  another  State,  although  it  contravenes  our  policy,  or 
notwithstanding  it  might  be  injurious  to  our  citizens.  This 
rule  is,  however,  never  adopted,  when  it  would  contravene  our 
criminal  laws,  or  would  sanction  vice  and  immorality,  or  is 
against  a  positive  prohibition  of  law.  It  is  such  policy  that 
prohibits  the  enforcement  of  laws  of  other  States  in  our  courts. 
This  court  has  held,  in  several  cases,  that  contracts  made  in 


376  Mumfokd  v.  Canty.  [Jan.  T., 

Opinion  of  the  Court. 

other  States  will  be  enforced,  although  not  conforming  to  our 
laws,  if  they  are  in  accordance  with  the  laws  of  the  State 
where  they  were  executed.  Smith  v.  Whitaker,  23  111.  367 ; 
Phinney  v.  Baldwin,  16  111.  108. 

In  the  case  of  Blystone  v.  Budgett,  10  Ind.  28,  it  was  held 
that  a  chattel  mortgage  made  in  Illinois,  in  good  faith,  and 
not  recorded,  was  not  valid,,  as  against  a  purchaser  from  the 
mortgagor,  who,  after  executing  the  mortgage,  removed  to 
Indiana,  although,  the  court  say,  had  it  been  recorded  they 
would  have  found  no  difficulty  in  sustaining  it ;  and  as  to  per- 
sonal property,  they  were  inclined  to  give  a  mortgage  the  same 
effect  as  it  had  in  the  State  in  which  it  was  executed;  and  in 
the  case  of  Kanago  v.  Taylor,  7  Ohio  St.  R.  134,  the  same 
rule  is  announced.  In  the  case  of  Smith  v.  Hutchings,  30 
Mo.  383,  it  was  held,  that  a  mortgage  made  in,  and  valid  by 
the  laws  of,  Kentucky,  although  invalid  if  made  in  Missouri, 
would  be  enforced  in  the  courts  of  the  latter  State.  The  cases 
of  Booker  v.  Stacy,  25  Miss.  471,  Holt  v.  Renwick,  11  N.  H. 
285,  and  Langworthy  v.  Littell,  12  Cush.  Ill,  are  to  the  same 
effect. 

These  authorities  seem  to  be  in  point,  and  announce  rules 
which,  if  recognized,  must  govern  this  case.  We  have  been 
referred  to  no  adjudged  case  that  announces  a  different  rule. 

If  this  were  not  so,  a  person  purchasing  property  in  Mis- 
souri, from  a  mortgagee,  where  the  debt  was  past  due,  and 
having  a  valid  title,  by  coming  to  this  State  with  the  property, 
would  be  liable  to  lose  it  in  an  action  of  replevin  by  a  pur- 
chaser from  the  mortgagor.  In  that  State  the  sale  by  the 
mortgagor  would  be  void,  but  valid  and  binding  in  this  State, 
while  such  a  sale  by  the  mortgagee  would  be  valid  in  that,  but 
void  in  this  State.  We  are,  for  these  reasons,  of  the  opinion 
that  the  case  must  be  governed  by  the  law  of  comity. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Elisha  B.  Steere 

v. 

Bigelow   Hoagland  et  al. 

1.  Creditor's  "bill— fraudulent  transfer  of  goods — of  the  rule  for  the  accounting 
of  the  fraudulent  purchaser.  A  sale  of  goods  was  made  under  such  circumstances 
and  in  such  manner  as  rendered  the  transaction  fraudulent  in  law  as  to  the  credi- 
tors of  the  vendor,  although  there  was  no  fraudulent  intent  on  the  part  of  the 
purchaser.  To  these  goods  the  vendee  added  new  purchases  from  time  to  time, 
to  keep  up  the  stock,  and  the  several  lots  of  goods  were  so  intermingled  that  it 
could  not  be  known  at  what  prices  they  were  respectively  sold.  The  first  stock  pur- 
chased was  less  valuable  in  character  and  condition  than  the  new  purchases  which 
were  added  to  it.  Some  two  or  three  years  after  the  first  transaction,  a  creditor 
of  the  original  vendor  filed  his  bill  to  subject  the  proceeds  of  the  sales  of  the 
goods  so  fraudulently  transferred,  to  the  satisfaction  of  his  debt :  Held,  that  as 
the  admixture  of  these  goods  with  the  balance  of  the  stock,  and  the  failure  to 
keep  distinct  accounts  of  their  sales,  was  not  for  any  purpose  of  concealment, 
and  as  it  would  be  impracticable  to  ascertain  the  amount  for  which  any  of  the 
parcels  of  goods  were  actually  sold,  the  rule  to  govern  the  master  in  taking  the 
account  is,  to  charge  the  defendant  with  the  actual  value  of  the  goods.  In 
ascertaining  this,  the  master  would  be  informed  in  the  same  way  he  would  be  in 
ascertaining  any  other  value  not  fixed  by  the  parties  interested.  Neither  the 
invoice  price  of  the  original  purchases,  nor  the  price  fixed  at  the  fraudu- 
lent sale,  should  govern  him,  but  what  was  the  fair  and  just  value  of  the 
goods  at  the  time  of  the  transfer  as  they  then  were.  In  such  a  case,  it 
would  be  improper  to  charge  the  defendant  with  an  average  of  the  profits 
received  by  him  for  sales  of  the  confused  goods — the  old  as  well  as  the  new — 
merely  because  he  could  not  render  a  satisfactory  account  of  the  actual  amount 
of  the  sales  of  the  old  goods,  as  there  was  no  such  actual  bad  faith  on  his  part 
as  ought  to  subject  him  to  such  a  penalty. 

2.  To  the  amount  thus  ascertained  should  be  added  interest  at  the  rate  of  six 
per  cent,  per  annum,  to  the  time  when  the  fraudulent  purchaser  had  paid  some 
of  the  debts  of  his  vendor,  according  to  an  understanding  between  them  at  the 
time  of  the  sale,  and  upon  any  balance  remaining  in  the  purchaser's  hands,  until 
the  final  decree. 

3.  On  stating  the  account  on  this  basis,  there  could  be  no  claim  for  a  credit 
for  selling  the  goods,  or  for  commissions. 

4.  And  it  appearing  that  the  fraudulent  purchaser  had,  previously  to  being 
notified  of  the  filing  of  the  creditor's  bill,  given  his  own  notes  and  acceptances 
to  other  bona  fide  creditors  of  his  vendor,  which  were  received  in  full  payment 
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of  their  debts,  he  should  receive  credit  for  such  notes  and  acceptances,  the  same 
as  if  he  had  already  paid  the  money. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  case  was  before  this  court  at  the  January  term,  1866, 
and  will  be  found  reported  in  39  111.  364,  where  a  full  state- 
ment of  the  case  is  presented. 

Messrs.  Williams  &  Burr,  and  Messrs.  Higgins,  Swett  & 
Quigg,  for  the  appellant. 

Mr.   "W.   H.  Hanna   and  Mr.  ^  K.   E.   Woodson,   for   the 

appellees. 

Mi*.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is  again  before  us,  upon  the  final  decree  entered 
upon  the  second  report  of  the  master,  exceptions  to  the  first 
having  been  sustained  by  the  circuit  court,  and  a  second  refe- 
rence ordered  on  specific  instructions. 

The  master,  in  his  first  report,  charged  the  defendant  with 
$27,571  for  the  "  Gray"  stock  of  goods,  which  was  about  65 
per  cent  of  the  New  York  cost.  The  court  sustained  excep- 
tions to  this  report,  and  again  referred  the  case  to  him,  with 
instructions  to  re-state  the  account,  and  that,  in  so  doing,  he 
should  charge  the  defendant  with  all  moneys  received  from 
Gray,  and  from  the  collection  of  accounts  and  notes  transferred 
to  him  by  Gray,  and  for  all  sums  received  from  the  sale  of 
goods  obtained  from  Gray,  charging  him  on  such  sales  at  the 
rate  per  cent.  Steere  sold  the  goods  obtained  from  Gray, 
together  with  his  own  goods  mixed  up  with  the  "  Gray  stock," 
unless  the  defendant  should  render  a  satisfactory  account  to 
the  master  of  the  actual  amount  received  by  him  from  the  sale 
of  the  goods  received  from  Gray. 
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Under  these  instructions,  the  master  reported  against  the 
defendant  the  invoice  price  of  the  "  Gray  goods,"  plus  eleven 
and  a-half  per  cent.,  the  supposed  rate  of  profits  for  which  the 
confused  goods,  that  is,  the  old  stock  and  the  new  goods  added 
to  them,  sold. 

We  think  the  court  erred  in  this  instruction  given  to  the  master. 
It  is  evident  the  master,  in  making  up  his  first  report,  and  the 
learned  judge  in  examining  it  and  the  evidence  on  which  it  was 
founded,  despaired  of  arriving  at  any  thing  like  a  satisfactory 
result  as  to  the  amount  for  which  the  goods  actually  sold,  and 
after  looking  through  this  evidence,  we  confess  ourselves  no  more 
enlightened  than  they  were.  To  do  so  was  evidently  a  hopeless 
task.  At  the  best,  any  conclusion  must  be  the  result  of  the 
merest  conjecture,  and  liable  to  do  the  greatest  injustice  to  one 
party  or  the  other.  Were  that  attainable,  as  we  said  in  remand- 
ing the  cause  when  formerly  before  us,  the  amount  for  which 
the  goods  actually  sold,  less  the  cost  of  selling,  would  be  the 
amount  with  which  the  defendant  should  be  charged,  but  as  it 
is  now  manifest  that  such  a  result  is  unattainable,  some  other 
basis  for  making  the  estimate,  though  less  satisfactory  and 
more  liable  to  do  injustice  to  one  party  or  the  other,  must, 
necessarily,  be  adopted.  This  necessity  forced  the  circuit 
court  to  prescribe  an  arbitrary  rule  to  arrive  at  a  result,  and 
we  now  have  to  inquire  whether  that  was  the  most  just  rule 
which  could  have  been  adopted  to  obtain  the  desired  end. 

The  court  was  led  to  the  adoption  of  the  rule  prescribed, 
because  the  defendant  had  been  guilty  of  misconduct  in  mix- 
ing these  goods  with  new  purchases,  and  keeping  no  separate 
account  of  their  sales,  whereby  the  exact  amount  for  which 
they  sold  might  have  been  ascertained.  If,  in  doing  this,  the 
defendant  was  actually  guilty  of  bad  faith — if  he  did  it  in  order 
to  conceal  the  amount  for  which  they  sold,  so  that  the  credi- 
tors might  not  have  the  means  of  ascertaining  the  true  amount, 
then  it  was  proper  he  should  be  visited  with  a  severe  penalty 
for  his  fraudulent  conduct  in  endeavoring  to  conceal  that  fact, 
and  even   strong  inferences  should  be  drawn  against  him; 
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indeed,  every  inference  not  incompatible  with  established 
facts. 

Although  we  found,  heretofore,  that  the  sale  of  these  goods 
by  Gray  to  Steere,  was  fraudulent  in  law  as  to  the  complain- 
ing, creditors,  it  by  no  means  follows,  that  everything  which 
the  defendant  subsequently  did  with  them  was,  necessarily, 
with  a  fraudulent  intent. 

The  present  inquiry  is,  as  to  the  existence  of  a  new  fraud, 
and  is  quite  independent  of  the  old  one.  As  between  the 
parties  themselves,  and  as  to  all  the  creditors  who  acquiesced 
in  the  sale,  which  was  by  far  the  largest  proportion  of  them, 
indeed,  all,  we  believe,  except  these  complainants,  that  sale 
was  perfectly  fair  and  legitimate,  and  there  is  no  evidence 
which  we  have  found  that  these  complainants  ever  raised  one 
note  of  remonstrance  or  protest  as  to  the  bona  fides  of  the  sale, 
until  two  or  three  years  after  the  transaction,  and  most  proba- 
bly after  almost  every  remnant  of  these  goods  had  been  sold. 
All  this  fails  to  convince  us  that  the  defendant  had  an  actual 
fraud  in  contemplation  when  he  treated  the  goods  in  the  ordi- 
nary way  by  mixing  them  with  the  new  purchases  as  made  by 
him  from  time  to  time,  to  keep  up  his  stock.  It  is  not  unrea- 
sonable to  assume,  since  so  large  a  proportion  of  the  creditors 
acquiesced  in  the  purchase,  that  none  would  be  likely  to  ques- 
tion it,  even  though  he  was  conscious  the  transaction  was 
tainted  with  legal  fraud  which  a  court  of  inquiry  would  con- 
demn, nor  is  it  unreasonable  to  suppose  that  Steere  really 
thought  the  sale  would  be  upheld  by  the  courts  as  fair  and 
honest,  and  when  we  take  all  the  circumstances  into  our  con- 
sideration, we  think  it  quite  as  proper  to  refer  his  subsequent 
conduct  to  such  a  state  of  mind,  on  his  part,  as  to  a  deliberate 
intention  to  perpetrate  a  new  and  an  actual  fraud. 

To  have  kept  these  goods  entirely  separate  from  his  other 
goods,  and  to  have  kept  distinct  accounts  of  their  sales,  would 
have  largely  increased  the  expense  of  their  sale,  and  would,  of 
itself,  have  been  very  strong  proof  that  he  considered  his  pur- 
chase of  them  fraudulent,  and  that  he  might  be  called  upon  to 
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give  a  strict  and  separate  account  of  their  proceeds'.  To  our 
minds,  the  course  he  took  manifests  a  belief,  on  his  part,  that 
his  purchase  was  an  honest  one,  and  that  the  courts  would 
sustain  it  as  one  made  in  good  faith,  while  an  opposite  course 
would  have  been  strong  proof  of  the  reverse. 

We  are  satisfied  the  admixture  of  these  goods  with  the  balance 
of  the  stock,  by  the  defendant,  was  not  for  the  fraudulent  purpose 
of  concealment,  and  that  he  should  not  be  visited  with  the 
penalties  which  would  properly  fall  upon  him  for  the  perpe- 
tration of  a  fraud  of  this  nature. 

That  the  rule  prescribed  by  the  circuit  court  does  inflict  a 
penalty  upon  the  defendant,  by  charging  him  with  more  than 
the  goods  actually  produced,  we  cannot  doubt.  .  The  undispu- 
ted evidence  shows,  that  many  of  these  goods  were  old  in  style 
— out  of  fashion —  a  large  proportion  of  the  boots  and  shoes, 
hosiery  and  gloves,  were  mismated,  and,  indeed,  many  of  the 
goods  were  quite  unsaleable.  To  assume  that  they  sold  at  the 
same  profit  as  the  new  purchases  judiciously  made,  is,  we  think, 
beyond  all  doubt,  more  than  was  actually  realized,  and  was, 
practically,  inflicting  upon  the  defendant  a  penalty,  and,  we 
think  unnecessarily. 

Inasmuch  as  it  must  be  conceded  that  it  is  now  impractica- 
ble to  ascertain  the  amount  for  which  these  goods  were  actually 
sold,  we  think  the  rule  established  by  this  court,  in  the  case  of 
Laswell  v.  Bobbins,  39  111.  209,  should  govern  the  master  in 
taking  the  account.  The  rule  there  established  is,  that  the 
defendant  should  be  charged  with  the  actual  value  of  the  pro- 
perty. In  ascertaining  this,  the  master  will  have  to  be  informed 
in  the  same  way  he  would  be  in  ascertaining  any  other  value 
not  fixed  by  the  parties  interested.  Neither  the  invoice  price 
of  the  original  purchases,  nor  the  price  fixed  at  the  fraudulent 
sale,  should  govern  him,  but  what  was  the  fair  and  just  value 
of  the  goods  at  the  time  of  the  transfer  and  as  they  then 
were. 

After  all,  the  creditors  cannot  reasonably  complain  of  this, 
for  if  they  had  levied  their  executions  upon  these  same  goods 
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at  the  time  of  the  transfer,  and  the  sheriff  had  sold  them,  there 
is  no  probability  that  they  would  have  sold  for  more  than  their 
actual  value,  while  it  is  not  at  all  impossible  they  would  have 
sold  for  less.  To  this  should  be  added  interest  at  the  rate  of 
six  per  cent,  per  annum,  until  the  funds  were  paid  out  by 
Steere  to  Gray's  creditors,  and  upon  any  balance  remaining  in 
his  hands,  until  the  present  time.  On  stating  the  account  on 
this  basis,  it  follows,  there  can  be  no  claim  for  a  credit  for  the 
expense  of  selling  the  goods,  or  for  commissions. 

As  to  the  other  items  of  the  account,  we  do  not  deem  it 
necessary  to  go  through  the  evidence  relating  to  them,  as  it 
may  be  changed  on  a  re-hearing,  but  will  only  repeat  the 
instructions  given  on  remanding  the. cause  before,  and  for 
which  we  refer  to  the  opinion  then  filed,  reported  in  39  111 . 
264. 

It  may,  however,  be  proper  to  add  a  word  of  explanation  in 
view  of  some  of  the  testimony  adduced,  and  that  is,  where 
Steere  has  actually  given  his  notes  and  acceptances  before  the 
commencement  of  the  suit,  or  before  notice  given  that  the  bill 
was  to  be  filed,  in  payment  of  Gray's  debts  actually  and  bona 
fide  due,  and  such  notes  or  acceptances  have  been  received  in 
full  payment  of  such  indebtedness,  Steere  should  have  credit 
for  such  amounts,  the  same  as  if  he  had  already  paid  the 
money.  Any  balance  found  against  the  defendant  must  be 
divided  among  these  creditors  pro  rata  until  paid. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings,  consistent  with  this  opinion. 

Decree  reversed. 
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David  Gibson  et  ah 


James  H.  Rees  et  al. 


1.  Assignment  for  the  benefit  of  creditors — what  interest  will  pass  thereby — 
and  of  a  resulting  trust  in  favor  of  creditors.  A  debtor  made  an  assignment  of 
his  property  to  a  trustee  for  the  benefit  of  his  creditors, — prior  to  making  the 
assignment  the  debtor  had  purchased  of  the  trustees  of  the  Illinois  and  Michigan 
Canal,  a  number  of  lots,  which  had  been  laid  out  on  the  canal  lands.  He  had 
paid  a  part  of  the  purchase  money  but  was  in  default  in  the  payment  of  the  bal- 
ance, and  by  the  terms  of  the  purchase,  the  trustees  of  the  canal  had,  as  the 
agents  of  the  State,  the  right  to  declare  a  forfeiture  of  the  contract,  and  retain  the 
purchase  money  already  paid.  These  lots  were  embraced  in  the  deed  of  assign- 
ment, and  that  was  the  condition  of  the  title  at  the  time  such  deed  was  made. 
The  State,  however,  did  not  avail  itself  of  the  right  to  declare  a  forfeiture,  but 
by  an  act  of  the  legislature  permitted  purchasers  of  canal  lands,  thus  situated, 
to  apply  the  purchase  money  which  had  been  paid,  upon  a  portion  of  the  premises 
purchased,  and  thereby  to  acquire  a  title  to  such  portion,  releasing  the  residue 
of  the  lands  purchased  to  the  State.  The  trustee,  under  the  deed  of  assign- 
ment, availing  himself  of  this  privilege,  applied  the  purchase  money  which  had 
been  paid  by  the  debtor,upon  a  portion  of  the  lots  purchased,  and  obtained  a 
patent  from  the  State  to  the  portion  so  paid  for,  and  released  the  residue  to  the 
State  :  Held,  that  at  the  time  of  the  assignment,  the  debtor  had  such  an  interest 
in  the  lots  so  purchased  by  him,  as  could  be  transferred  by  the  deed,  and  as  to 
such  portion  of  the  lots  as  the  trustee  obtained  a  title  to,  by  such  application  of 
the  money  which  had  been  paid  by  the  debtor,  a  trust  would  result  to  the  credi- 
tors under  the  assignment. 

2.  Same — of  the  right  to  make  an  assignment  and  to  prefer  creditors.  The  owner 
of  property  has  the  legal  right  to  assign  all  his  property  and  effects,  to  another 
in  trust  for  the  benefit  of  his  creditors ;  and  in  the  exercise  of  such  legal  right, 
he  may  lawfully  prefer  creditors. 

3.  Same — of  the  binding  effect  of  the  assig?iment,  and  of  its  revocation.  When 
the  trust  is  accepted  under  such  an  assignment  and  the  trustee  enters  upon  its 
execution,  so  long  as  it  remains  in  force,  or  where  the  creditors  are  parties  to 
the  instrument,  or  have  presented  their  claims  to  the  trustee,  and  have  given 
him  notice  that  they  look  to  the  trust  fund  for  payment,  the  deed  of  assignment 
is  binding  upon  all  the  parties  in  interest,  and  a  court  of  equity  will  enforce  the 
trust. 

4.  But,  where  a  deed  of  assignment  is  made  to  which  the  creditors  do  not 
become  parties,  the  powers  conferred  upon  the  trustee  may  be  revoked  and  the 
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trust  destroyed,  by  an  arrangement  between  the  grantor  and  trustee  to  that  effect, 
but  to  be  valid  it  must  be  done  before  the  creditors  under  the  deed  of  trust  have 
assented  to  its  conditions,  or  have  done  any  act  entitling  them  to  rely  upon  the 
fund  so  created  for  the  payment  of  their  claims. 

5.  Same — assent  of  creditors — presumption  tlvereto.  Where  a  deed  of  assign- 
ment for  the  benefit  of  creditors  has  been  executed  and  recorded,  it  will  be  pre- 
sumed the  creditors  for  whose  benefit  it  was  made  assented  thereto. 

6.  But  such  presumption  may  be  rebutted  by  proof  of  the  refusal  of  the 
creditors  to  accept  the  provisions  of  the  trust,  or  by  prolonged  and  unreasonable 
delay  on  their  part,  in  any  attempt  to  avail  themselves  of  its  benefits. 

7.  So,  where  the  creditors  for  whose  benefit  an  assignment  was  made, 
remained  inactive  for  eight  years  thereafter,  and  the  trust  was  then  revoked  by 
an  arrangement  between  the  debtor  grantor  and  the  trustee,  and  such  creditors 
continued  to  remain  inactive  for  nearly  thirteen  years  after  the  revocation,  such 
prolonged  inaction  would  overcome  all  presumption  of  assent  to  the  terms  of  the 
assignment  on  the  part  of  the  creditors,  and  the  revocation  of  the  trust  will  be 
sustained,  so  as  to  preclude  the  creditors  or  their  assignees  from  afterward  assert- 
ing any  claim  under  the  trust. 

8.  Limitations — as  applied  to  the  enforcement  of  a  trust  for  the  benefit  of  credi- 
tors. Where  the  creditors  for  whose  benefit  an  assignment  is  made,  delay 
asserting  any  claim  to  the  trust  fund  for  such  length  of  time,  that  the  debts 
designed  to  be  secured  would  be  barred  by  the  statute  of  limitations,  it  would  be 
the  duty  of  the  trustee  after  such  lapse  of  time  to  refuse  to  pay  the  debts,  and  a 
court  of  equity  will  refuse  to  enforce  the  trust. 

9.  Chanceky — of  a  pro  confesso  decree — effect  of  filing  an  amended  or  supple- 
mental bill.  Where  a  pro  confesso  order  has  been  made,  the  effect  of  filing  an 
amended  or  supplemental  bill,  after  such  order  has  been  taken,  is  to  vacate  the 
the  order,  and  the  defendants  are  admitted  to  answer  as  though  a  decree  pro 
confesso  had  not  been  taken. 

10.  Same — interlocutory  decretal  orders — how  far  conclusive  upon  a  final  hear- 
ing. By  the  modern  practice,  on  the  final  hearing  of  a  suit  in  chancery,  all 
previously  rendered  decretal  orders  are  before  the  court  and  may  be  altered, 
modified  or  vacated,  as  justice  may  require. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Beckwith,  Ayer  &  ales,  for  the  appellants  ;  Mr. 
T.  D.  Lincoln,  for  appellant  Gibson  ;  Mr.  J.  A.  Cram,  for 
appellants  Bryan  &  Parker. 
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Mr.  James  L.  Stark,  for  appellee  Kees  ;  Messrs.  Borden  & 
Spafford,  for  appellees  Casey  &  Young  ;  Messrs.  Dent  & 
Black,  for  appellee  Louisa  C.  Ellis. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  13th  day  of  August,  1855,  David  Gibson,  on  behalf 
of  himself  and  all  other  persons,  or  their  legal  representatives, 
who  were,  on  the  9th  day  of  January,  1838,  creditors  of  Henry 
King,  filed  his  bill  in  the  Cook  County  Court  of  Common 
Pleas,  against  Hannah  Eldridge,  Edward  Eldridge,  Jr., 
Helen  Eldridge,  Henry  Eldridge,  Constance  Eldridge  and 
Harriet  Eldridge — the  widow  and  heirs  at  law  of  Edward 
Eldridge,  senior — and  Ann  G.  King,  Julia  King,  Susan  M. 
King,  Henry  King,  Harriet  A.  King,  Edward  P.  King  and 
Thomas  P.  King— the  widow  and  heirs  at  law  of  Henry 
King,  deceased,  for  the  purpose  of  enforcing  the  payment  of 
certain  claims  against  lot  six,  in  block  thirty-four,  and  the  east 
half  of  lot  six,  in  block  thirty-eight,  in  the  original  town  of 
Chicago.  The  claims  mentioned  were  alleged  to  be  a  lien 
upon  the  premises  by  virtue  of  a  deed  of  assignment  of  Henry 
King  to  Edward  Eldridge,  senior,  dated  January  9th,  1838, 
conveying  the  premises  mentioned,  with  other  property,  to 
Eldridge,  senior,  for  the  benefit  of  King's  creditors. 

On  the  9th  day  of  April,  1856,  the  bill  was  dismissed  as  to 
Julia  King,  Susan  M.  King,  Henry  King,  Harriet  A.  King, 
Edward  P.  King  and  Thomas  P.  King,  and  as  to  the  east  half 
of  lot  six,  in  block  thirty-eight,  above    named. 

An  appearance  having  been  entered  by  the  other  parties  on 
the  same  day,  the  bill  was  taken  pro  confesso  against  them 
for  want  of  an  answer,  and  it  was  ordered  that  the  defendants, 
Edward  Eldridge,  Hannah  Eldridge,  Helen  Eldridge,  Henry 
Eldridge,  Constance  Eldridge  and  Harriet  Eldridge,  convey  to 
Robert  S.  Blackwell,  as  a  trustee,  whatever  title  to  said  lot  six, 
in  block  thirty-four,  came  to  them  by  descent  from  their  ances- 
tor, Edward  Eldridge,  senior,  and  in  default  of  their  so  doing 
25— 50th  III. 
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that  such  conveyance  should  be  executed  by  a  commissioner. 
Mr.  Blackwell  was  directed  to  sell  and  convey  the  premises 
and  report  to  the  court,  and  all  persons  having  claims  against 
Henry  King  on  the  9th  day  of  January,  1838,  or  their  repre- 
sentatives or  assigns,  were  allowed  to  prove  the  same  and  their 
title  thereto  before  the  master  within  three  months  from  the 
date  of  said  order,  of  which  notice  was  to  be  given  by  publi- 
cation. 

On  the  28th  day  of  March,  1857,  the  time  allowed  for 
proving  claims  against  Henry  King  was  extended  to  May 
9th,  1857. 

On  the  14th  day  of  July,  1857,  Edward  G.  Hyde  presented 
to  the  master  a  claim  against  Henry  King,  as  indorser  of  three 
promissory  notes  of  Reynolds,  Jenkins  &  Lovell,  dated 
November  3d,  1836,  for  $3,685.79,  $3,808.29  and  $3,930.79 
respectively,  payable  to  Henry  King  or  order,  and  by  him 
indorsed ;  which  claim  was  on  the  15th  day  of  July,  1857, 
assigned  to  James  H.  Rees. 

On  the  14th  day  of  July,  1858,  it  was  ordered  that  Robert 
S.  Blackwell,  Esq.,  theretofore  appointed  trustee  in  the  cause, 
do  desist  and  refrain  from  taking  any  action  whatever  as  such 
trustee,  and  especially  from  taking  any  step  or  proceeding 
whatever  with  reference  to  the  sale  or  other  disposition  of  the 
premises,  or  in  any  manner  interfering  with  the  same. 

On  the  24th  day  of  May,  1859,  on  motion  of  Edward  G. 
Hyde,  the  time  for  presenting  and  proving  claims  against  King 
was  further  extended  to  August  22d,  1859,  of  which  notice 
was  to  be  given  by  publication.  The  same  order  allows  Mr. 
Blackwell  to  demand  a  conveyance  of  the  premises  from  the 
widow  and  heirs  of  Eldridge,  and  prescribes  the  manner  of  so 
doing,  and  directs,  in  default  of  compliance  with  such  demand, 
that  a  deed  be  made  by  Freer,  as  commissioner. 

Notice,  by  publication  of  the  above  order,  was  given  May 
31st,  1859. 

On  the  16th  day  of  July,  1859,  Henry  Young,  survivor  of 
Henry  Thomas,  assignees  of  James  N".  Hyde,  presented  to  the 
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master  a  claim  against  Henry  King  for  a  balance  of  account 
due  from  him  to  Simeon  Hyde,  and  by  said  Simeon  Hyde 
assigned  to  James  ~N.  Hyde. 

On  the  23d  day  of  July,  1859,  Isaac  L.  Hunt  presented  to 
the  master  claims  against  Henry  King,  originally  in  favor  of 
Suydam,  Jackson  &  Co.,  J.  H.  Eansom,  McNulty  &  Chap- 
man, Pomeroy  &  Bnll,  S.  P.  Chnrch  &  Co.,  Joseph  D.  Beers 
et  al.,  White  &  Richards,  J.  D.  Disosway  &  Bro.,  and  as 
endorser  of  two  notes  of  J.  W.  C.  Coffin,  indorsed  by 
said  King.  Hunt  asserted  the  claims  under  assignments 
alleged  to  have  been  then  lately  made  by  said  creditors  of 
King  or  their  representatives. 

The  interest  of  Hunt  in  these  claims  was  afterwards,  on  the 
12th  day  of  November,  1859,  assigned  to  Abraham  G.  Jen- 
nings, who  assigned  the  same  to  Louisa  Compton,  now  Louisa 
C.  Ellis,  on  the  6th  day  of  January,  1860. 

On  the  13th  day  of  October,  1859,  and  on  the  12th  day  of 
November,  1859,  James  H.  Rees  procured  from  W.  C.  H. 
"Waddell,  assignee  in  bankruptcy  of  S.  P.  &  J.  R.  Church, 
assignments  of  the  claim  of  S.  P.  Church  &  Co.  against 
Henry  King. 

On  the  29th  day  of  November,  1859,  Freer,  as  special  com- 
missioner, conveyed  the  premises  to  Robert  S.  Black  well. 

On  the  22d  day  of  December,  1859,  James  H.  Rees  pro- 
cured an  assignment  from  the  Illinois  College  of  a  claim 
against  Henry  King,  on  an  alleged  subscription  claimed  to  have 
been  made  by  him  on  the  5th  day  of  July,  1836,  for  the  bene- 
fit of  that  institution. 

On  the  13th  day  of  January,  1860,  James  II.  Rees  filed  a 
petition  to  become  a  party  complainant  in  the  cause,  and  by 
order  of  court  he  was  so  made.  At  the  same  time  leave  was 
granted  him  to  file  a  supplemental  bill,  which  was  filed  August 
31st,  1860. 

The  supplemental  bill  of  Rees  sets  forth  the  allegations  of 
the  original  bill,  the  .orders  and  proceedings  in  the  cause,  and 
particularly  the  claim  of  Rees  against  Henry  King  as  indorsee 
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of  the  notes  of  Reynolds,  Jenkins  &  Lovell,  and  the  claims 
originally  in  favor  of  S.  P.  Church  &  Co.  and  the  Illinois 
College.  The  bill  seeks  to  charge  the  east  half  of  lot  six,  in 
block  thirty-eight,  as  well  as  the  other  premises,  with  the  pay- 
ment of  King's  debts,  and  for  that  purpose  Thomas  B.  Bryan 
and  J.  Mason  Parker,  the  holders  of  the  legal  title  to  the  east 
half  of  lot  six,  in  block  thirty-eight,  and  James  Lorimer  Gra- 
ham, Esther  Ann  Callett,  and  Samuel  D.  Parker,  who  claimed 
a  lien  upon  the  premises  last  mentioned,  under  Thomas  B. 
Bryan  and  J.  Mason  Parker,  were  made  parties.  The  bill 
further  alleged  that  Gibson  had  taken  possession  of  lot  six,  in 
block  thirty-four,  and  was  then  in  possession  of  the  same  by 
his  tenants,  who  were  made  parties.  It  also  alleged  that  Eld- 
ridge  and  Gibson  had  severally  received  large  sums  of  money 
as  rents  and  profits,  and  prayed  an  account  thereof  and  a  decree 
for  the  same.  A  receiver,  and  an  injunction  restraining  Mr. 
Blackwell  from  intermeddling  with  the  premises,  were  prayed 
for.  Answers  to  this  supplemental  bill  were  filed  by  Gibson, 
October  19th,  1860,  and  by  Bryan  and  J.  Mason  Parker, 
December  20th,  1860,  to  which  replications  were  filed. 

The  answer  of  Gibson  asserted  an  absolute  title  to  lot  six 
in  block  thirty-four,  derived  under  Henry  King,  and  the 
widow  and  heirs  of  Eldridge,  senior,  and  while  it  asserted 
Gibson's  ownership  of  the  claims  mentioned  in  the  original 
bill,  it  insisted  that  the  premises  were  not  chargeable  with  the 
debts  of  King,  or  with  the  trusts  of  his  assignment.  The  title 
of  Gibson  is  alleged  to  have  been  derived  in  the  following  man- 
ner, viz : 

On  the  4th  day  of  March,  1843,  Henry  King  was  declared 
a  bankrupt  by  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  W.  C.  H.  Waddell  was 
appointed  his  assignee  in  bankruptcy.  On  the  15th  day  of 
July,  1845,  Waddell,  as  assignee  in  bankruptcy  of  Henry 
King,  conveyed  to  Gordon  L.  Ford  all  of  King's  interest  in 
the  premises.     Ford  was  not  a  party  to  the  original  bill  and 
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afterwards,  on  the  2d  day  of  March,  1860,  he  conveyed  all  his 
interest  in  the  premises  to  the  defendant,  Gibson. 

On  the  28th  day  of  July,  1855,  and  prior  to  the  filing  of  the 
original  bill,  the  widow  and  heirs  of  Eldridge  made  a  contract 
iii  writing  with  Zenas  Cobb,  Jr.,  to  convey  to  him  lot  six  in 
block  thirty-four,  and  Cobb  was  not  made  a  party  to  the  origi- 
nal bill.  On  the  19th  day  of  September,  1857,  and  after  the 
filing  of  the  original  bill  and  the  decree  pro  confesso  therein, 
Cobb  fully  performed  the  above  contract  on  his  part  and 
assigned  his  interest  therein  to  David  Gibson,  to  whom  the 
widow  and  heirs  of  Eldridge  conveyed  the  premises  by  deed 
of  the  same  date.  The  possession  of  the  premises  had  been 
delivered  to  Gibson  by  Cobb,  who  obtained  the  same  from  the 
widow  and  heirs  of  Eldridge. 

The  answers  of  Thomas  B.  Bryan  and  J.  Mason  Parker 
asserted  an  absolute  title  to  the  east  half  of  lot  six,  block 
thirty-eight,  derived  under  an  agreement  between  Henry  King 
and  Edward  Eldridge,  senior,  dated  October  15th,  1845,  and  a 
conveyance  of  King's  interest  under  the  same  to  Amory 
Gamage,  dated  April  5th,  1849.  The  specific  performance  of 
the  above  agreement  was  decreed  in  a  suit  of  Gamage  against 
the  widow  and  heirs  of  Eldridge,  and  a  deed  is  alleged  to  have 
been  executed  to  Gamage  in  pursuance  of  such  decree,  under 
whom  Bryan  and  J.  Mason  Parker  claimed  title. 

On  the  20th  day  of  December,  1860,  the  court  appointed 
Zenas  Cobb,  Jr.,  receiver  of  lot  six,  block  thirty-four,  and 
restrained  Gibson  from  conveying  the  premises. 

On  the  12th  day  of  October,  1863,  Henry  Young,  survivor 
of  Henry  Thomas,  assignees  of  James  "N.  Hyde,  filed  an  affi- 
davit in  the  cause,  asserting  a  claim  against  Henry  King  as 
indorser  of  the  notes  of  Reynolds,  Jenkins  &  Lovell  before 
mentioned,  adverse  to  the  claim  of  James  H.  Rees  upon  the 
same  notes. 

On  the  same  12th  day  of  October,  1863,  Henry  H.  Casey 
filed  an  affidavit  in  the  cause,  asserting  a  claim  as  the  survivor 
of  Christopher  S.  Hubbard  against  Henry  King.     On  the  16th 
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day  of  November,  1863,  on  motion  of  Henry  Young,  the  time 
allowed  for  presenting  and  proving  claims  was  extended  to 
January  1,  1864. 

On  the  5th  day  of  July,  1864,  Louisa  Compton,  now  Louisa 
C.  Ellis,  filed  an  affidavit  in  the  cause,  asserting  claims  against 
Henry  King,  originally  in  favor  of  Hasbuck  &  Buck,  and 
Pomeroy.&  Bull,  which  she  claimed  under  assignments  then 
lately  made. 

On  the  14th  day  of  July,  1864,  the  time  for  presenting  and 
proving  claims  was  further  extended  to  September  1st,  1864. 

On  the  5th  day  of  March,  1866,  it  was  ordered  that  all  per- 
sons having  claims  against  Henry  King  should  appear  in  court 
and  become  parties  to  the  suit  on  or  before  the  15th  of  March, 
1866,  or  be  forever  barred  from  any  benefit  of  the  same ; 
which  order  was,  on  the  7th  of  March,  1867,  modified  so  as  not 
to  preclude  Louisa  C.  Ellis,  Henry  Young  and  Henry  H. 
Casey  from  whatever  relief  they  might  be  entitled  to. 

On  the  10th  of  May,  1863,  Kobert  S.  Blackwell  died  intes- 
tate, leaving  him  surviving  Catharine  R.  Blackwell,  his  widow, 
and  Orville  B.  Blackwell  and  Kate  Blackwell,  his  children  and 
heirs  at  law.  A  nominal  title  to  lot  six,  block  thirty-four,  is 
vested  in  Mr.  Blackwell's  heirs ;  but  they  do  not  claim  any 
interest  therein. 

On  the  6th  day  of  October,  1865,  David  Gibson  conveyed 
the  premises  last  mentioned  to  Thomas  B.  Bryan,  who,  on  the 
9th  day  of  October,  1865,  conveyed  a  portion  of  the  same  to 
Maurice  H.  Merriman. 

On  the  7th  day  of  March,  1867,  leave  was  granted  to  David 
Gibson  to  file  a  supplemental  bill  against  Catharine  R.  Black- 
well,  Orville  B.  Blackwell,  Kate  Blackwell,  James  H.  Rees, 
Henry  H.  Casey,  Louisa  Compton,  Henry  Young,  Thomas  B. 
Biyan  and  Maurice  H.  Merriman,  which  was  filed  on  the 
same  day. 

This  bill  sets  forth  the  original  bill  and  the  allegations 
therein    contained ;    the    subsequent    pleadings,   orders    and 
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proceedings  in  the  cause  ;  the  death  of  Mr.  Blackwell,  leaving 
him  surviving  Catharine  K.  Blackwell,  his  widow,  and  Orville 
B.  and  Kate  Blackwell,  his  children  and  heirs  at  law ;  the  con- 
veyance by  Gibson  to  Bryan,  and  by  Bryan  to  Merriraan ; 
and  prays  for  such  relief  as  the  complainant  may  be  entitled 
to.  To  the  supplemental  bill  of  Gibson,  answers  were  filed 
by  James  H.  Rees,  Henry  Young,  Henry  H.  Casey,  Louisa  C. 
Ellis,  Thomas  B.  Bryan  and  Maurice  H.  Merriman ;  to  which 
answers  replications  were  filed.  David  Gibson  never  pre- 
sented any  claims  against  King  for  allowance,  and  on  the  13th 
of  January,  1868,  in  open  court,  during  the  hearing  of  the 
cause,  declined  further  to  prosecute  the  suit  on  behalf  of  him- 
self as  complainant,  or  for  the  creditors  of  Henry  King ;  and 
thereupon  leave  was  given  to  James  H.  Rees  to  prosecute 
the  same  on  behalf  of  himself,  Louisa  C.  Ellis,  Henry  Young 
and  Henry  H.  Casey. 

The  persons  last  mentioned  assert  that  certain  alleged  lia- 
bilities of  Henry  King  are  liens  upon  lot  six  in  block  thirty-four, 
and  the  east  half  of  lot  six  in  block  thirty-eight,  in  the  origi- 
nal town  of  Chicago ;  and  a  more  detailed  statement  of  the 
title  of  the  defendants  will  explain  the  nature  and  origin  of 
the  alleged  lien  of  the  claimants. 

In  1836  Henry  King  purchased  of  the  Board  of  Commission- 
ers of  the  Illinois  and  Michigan  Canal,  lot  six  in  block 
thirty-eight,  lot  seven  in  block  twenty-eight,  lot  four  in  block 
forty-six,  and  lot  four  in  block  thirteen,  all  in  the  original 
town  of  Chicago,  and  became  the  assignee  of  one  William 
Young  of  his  right  and  title  to  lot  six  in  block  thirty-four  in 
the  original  town  of  Chicago,  purchased  by  said  Young  of 
the  Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal. 
King  received  the  usual  certificates  of  purchase  of  the  lots 
purchased  by  him,  and  became  the  assignee  of  a  like  certifi- 
cate issued  to  William  Young.  The  purchase  money  of  the 
lots  was  eighteen  thousand  and  thirty  dollars,  payable,  one- 
fourth  part  in  cash  and  the  residue  in  one,  two  and  three  years, 
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with  interest  at  six  per  cent.,  payable  annually  in  advance  on 
the  unpaid  portion  of  the  purchase  money.  The  contracts  of 
purchase  were  to  be  forfeited  if  the  residue  of  the  purchase 
money  and  the  interest  thereon  was  not  promptly  paid.  The 
first  payment,  amounting  to  forty-five  hundred  and  seven  dol- 
lars and  fifty  cents  of  principal,  and  eight  hundred  and  eleven 
dollars  and  thirty-five  cents  interest,  was  made,  but  the  subse- 
quent payments  were  none  of  them  made  at  the  time  they  became 
due,  and  all  of  said  lots  were,  in  the  year  1837,  forfeited  to 
the  State.  The  law  under  which  the  forfeiture  occurred  made 
it  absolute.  On  the  9th  day  of  January,  1838,  Henry  King 
made  an  assignment  to  Edward  Eldridge,  senior,  of  the  above 
named  lots,  with  other  property,  for  the  benefit  of  his  creditors. 
The  assignee  was  authorized  to  sell  and  convey  the  assigned 
property,  and  was  required  to  pay  out  of  the  proceeds,  first, 
certain  liabilities  mentioned  in  schedule  A  annexed  to  the 
assignment ;  and  second,  the  liabilities  mentioned  in  schedule 
B  thereto  annexed,  which  enumerated  certain  ones,  and  refer- 
red to  others  under  the  description  of  "  any  other  lawful  and 
just  demands  against  said  Henry  ELing  not  then  stated  in  his 
indebtedness." 

None  of  the  claims  asserted  in  this  suit  are  mentioned  in 
schedule  A,  excepting  the  claim  presented  by  Henry  II.  Casey, 
which  is  described  as  a  claim  in  favor  of  Hubbard  &  Casey 
of  between  $4,500  and  $5,000,  on  which  a  suit  had  been  com- 
menced against  said  King,  wherein  Thomas  M.  Grosvenor  and 
Henry  Eldridge  had  become  bail  for  him.  By  the  assignment 
a  preference  was  given  to  Thomas  M.  Grosvenor  and  Henry 
Eldridge  for  any  amount  they  might  be  obliged  to  pay  by 
reason  of  their  liability  as  bail ;  but  no  preference  was  given 
to  the  debt  itself,  nor  to  Hubbard  &  Casey  on  account  thereof; 
and  no  provision  was  made  for  its  payment  excepting  the 
direction  to  pay  "  any  other  lawful  and  just  demands  against 
said  Henry  King  not  then  stated  in  his  indebtedness." 
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The  following  asserted  claims  are  mentioned  in  schedule  B  : 

Balance  due  to  Pomeroy  &  Bull, $1,800.00 

"  "      J.H.Kansom, 200.00 

"      S.  P.  Church  &  Co.,   1,224.20 

Any  balance  which  may  be  due  to  Simeon  Hyde,  on 

settlement  of  accounts  with  him. 

No  mention  is  made  in  either  of  the  schedules  of  any  lia- 
bility of  King  to  the  Illinois  College,  or  any  liability  as 
inclorser  of  the  notes  of  Beynolds,  Jenkins  &  Lovell.  The 
claims  presented  by  Louisa  C.  Ellis,  originally  in  favor  of 
TIasbuck  &  Buck,  J.  D.  Disosway  &  Bro.,  J.  D.  Beers  &  Co., 
White  &  Richards,  Suydam,  Jackson  &  Co.,  McNulty  & 
Chapman  and  as  indorser  of  the  notes  of  J.  W.  C.  Coffin,  are 
not  alluded  to  in  the  schedules. 

At  the  time  the  assignment  was  made  the  State  was  the 
absolute  owner  of  the  premises,  without  any  right  of  redemp- 
tion or  claim  to  relief  on  the  part  of  King.  The  General 
Assembly  of  Illinois,  in  consideration  of  the  depreciation  of 
the  value  of  canal  lots  and  lands,  and  of  the  severe  losses  sus- 
tained by  purchasers  thereof,  by  an  act  entitled,  "An  Act  for 
the  relief  of  purchasers  of  canal  lots  in  Chicago  and  Ottawa 
in  1836,"  approved  February  27th,  1841,  authorized  are-sale 
of  canal  lands  and  lots  theretofore  sold  and  forfeited  to  the 
State,  whereon  advances  had  been  made  to  the  State  by  way 
of  payment  therefor,  at  a  valuation  of  sixty-six  and  two- 
thirds  per  cent,  of  the  original  price.  Such  re-sales  were 
authorized  to  be  made  to  original  purchasers  only,  but  the 
right  of  purchase  thereby  granted  was  made  assignable  by  an 
instrument  in  writing,  to  be  tiled  and  recorded  by  the  Board  of 
Commissioners  of  the  Illinois  and  Michigan  Canal.  Purchasers 
were  allowed  to  make  a  selection  from  the  forfeited  lands  and 
lots,  of  those  which  they  desired  to  purchase,  and  to  pay  the 
new  valuation  by  deducting  payments  already  made  thereon, 
and  surrendering  certificates  of  sale  of  other  lands,  lots  or  parts 
of  lots,  sold  and  forfeited.  Prior  to,  or  soon  after  the  passage  of 
this    act,   Henry  King  assigned  and    delivered   to   Edward 
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Eldridge,  senior,  the  certificates  of  sale  of  the  five  lots  originally 
purchased  of  the  Illinois  and  Michigan  Canal,  but  it  does  not 
appear  that  Eldridge  made  any  effort  to  use  them  until  after 
King  had  filed  his  petition  in  bankruptcy.  On  the  4th  day 
of  March,  1843,  King  was  declared  a  bankrupt  by  the  District 
Court  of  the  United  States  for  the  southern  district  of  New 
York,  and  all  of  his  property  and  rights  of  property  passed  to 
"W.  C.  H.  Waddell,  the  official  assignee  of  that  district. 

On  or  about  the  17th  day  of  May,  1843,  Edward  Eldridge, 
senior,  relinquished  to  the  State  said  lot  seven,  in  block  twenty- 
eight,  lot  four,  in  block  forty-six,  and  lot  four,  in  block  thirteen, 
and  applied  the  sums  paid  thereon  towards  the  purchase  of 
said  lot  six,  in  block  thirty-four,  and  the  east  half  of  lot  six  in 
block  thirty-eight.  Eldridge  paid  the  State  the  further  sum 
of  $604.49,  being  the  residue  of  the  purchase  money  of  the 
premises  last  mentioned,  and  afterwards,  on  the  9th  day  of 
June,  1843,  received  patents  for  the  same.  On  or  about  the 
19th  day  of  May,  1843,  Eldridge  sold  the  west  half  of  lot  six, 
in  block  thirty-eight,  to  Benjamin  Jones.  In  the  year  1843, 
Eldridge,  senior,  took  possession  of  lot  six,  in  block  thirty- 
four,  which  he,  by  his  tenants,  retained  until  July,  1846,  when 
Edward  Eldridge,  junior,  under  some  claim  of  title  which  does 
not  appear,  took  possession,  which,  by  his  tenants,  he,  for  him- 
self, or  for  himself  and  those  jointly  interested  with  him, 
retained  until  July  28th,  1855,  when  he  and  the  other  heirs  of 
Eldridge,  senior,  sold  the  premises  to  Zenas  Cobb,  junior.  On 
the  3d  day  of  February,  1845,  King  obtained  his  discharge  in 
bankruptcy,  and  on  the  15th  day  of  October,  1845,  Eldridge, 
senior,  and  King  entered  into  an  agreement,  reciting  that  the 
title  to  the  premises  under  the  assignment  had  failed,  and 
that  Eldridge  had  acquired  a  title  thereto  independent  of  the 
trusts  of  that  instrument  and  by  which  Eldridge  agreed  to 
convey  to  King  the  east  half  of  lot  six  in  block  thirty-eight, 
upon  the  payment  of  five  hundred  dollars  in  six  months,  and 
also  to  convey  lot  six,  in  block  thirty-four  upon  payment  of 
five  thousand  dollars  within  two  years.     If  the  payments  were 
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not  made  as  stipulated,  it  was  agreed  that  Eldridge  should 
have  the  property  absolutely.  The  agreement  further  recited 
that  all  claims  mentioned  in  King's  assignment,  having  priority 
of  that  of  Eldridge,  excepting  the  claim  of  Nancy  A.  King, 
had  been  discharged.  It  appears  that  Nancy  A.  King,  on  the 
same  15th  day  of  October,  1845,  released  to  Edward  Eldridge, 
senior,  all  claims  which  she  had  under  Henry  King's  assign- 
ment. Edward  Eldridge,  senior,  died  September  8th,  1847, 
within  the  two  years  mentioned  in  his  agreement  with  Henry 
King,  leaving  minor  heirs  surviving  him.  Henry  King  died 
in  the  year  1850,  without  having  in  any  manner  complied  with 
the  provisions  of  his  contract  with  Eldridge,  senior,  and  on 
the  14th  day  of  August,  1854,  the  widow  and  heirs  of  King 
conveyed  all  their  interest  in  lot  six,  block  thirty-four  to  David 
Gibson.  On  the  15th  day  of  July,  1845,  Waddell,  as  assignee 
in  bankruptcy  of  Henry  King,  conveyed  to  Gordon  L.  Ford 
all  King's  interest  in  the  premises,  and  on  the  28th  day  of 
July,  1855,  Hannah  Eldridge,  Edward  Eldridge,  junior,  Helen 
Eldridge,  Henry  Eldridge,  Constance  Eldridge  and  Harriet 
Eldridge,  the  widow  and  heirs  of  Edward  Eldridge,  senior, 
sold,  by  contract,  lot  six  in  block  thirty-four,  to  Zenas  Cobb, 
junior,  who  gave  his  notes  for  the  purchase  money  and  has 
since  paid  them.  The  tenants  in  possession  immediately 
attorned  to  Cobb,  and  he  remained  in  possession,  under  the 
title  derived  from  the  heirs  of  Eldridge,  senior,  until  he  sold 
the  premises  to  David  Gibson.  Prior  to  the  13th  day  of 
August,  1855,  Gibson  had  acquired  by  assignment  the  claims 
of  certain  creditors  against  Henry  King,  and  on  that  day,  he 
for  himself  and  all  others  having  like  claims,  filed  the  original 
bill,  but  neglected  to  make  Gordon  L.  Ford,  who  had  acquired 
the  interest  of  Henry  King,  and  Zenas  Cobb,  junior,  who  was 
in  possession  and  had  acquired  the  title  of  the  heirs  of  Eld- 
ridge, senior,  parties  to  the  suit.  Afterwards,  on  the  19th  day 
of  September,  1857,  Gibson  acquired  the  title  of  Cobb  "and 
took  possession  of  the  premises,  and  on  the  2d  day  of  March, 
1860,  acquired  the  title  of  Gordon  L.  Ford. 
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Eldridge,  senior,  by  an  agreement  with  Henry  King,  dated 
October  15th,  1845,  agreed  to  convey  to  him  the  east  half  of 
lot  six  in  block  thirty-eight,  upon  payment  of  five  hundred 
dollars  within  six  months.  Eldridge,  senior,  died  September 
8th,  1847,  leaving  a  widow  and  minor  heirs  surviving  him. 
On  the  5th  day  of  April,  1849,  Henry  King  and  Nancy  A. 
King,  one  of  the  creditors  mentioned  in  Henry  King's  assign- 
ment, conveyed  all  their  interest  in  the  east  half  of  lot  six  in 
block  thirty-eight,  to  Amory  Gamage.  On  the  14th  day  of 
April,  1852,  Amory  Gamage  filed  a  bill  in  chancery  against 
the  widow  and  heirs  at  law  of  Eldridge,  senior,  to  redeem  the 
east  half  of  lot  six  in  block  thirty-eight,  alleging  that  the 
agreement  between  King  and  Eldridge,  of  October  15th,  1845, 
was  a  mortgage ;  and  on  the  18th  day  of  August,  1853,  a 
decree  was  obtained  allowing  a  redemption.  The  redemption 
was  made  and  the  master  in  chancery  in  pursuance  of  the 
decree,  on  the  9th  day  of  February,  1854,  conveyed  the  pre- 
mises to  Gamage,  under  whom  the  defendants  Bryan  and  J. 
Mason  Parker  claim  title  by  absolute  conveyances.  Until  that 
time  the  premises  last  mentioned  were  vacant  and  unoccupied. 
The  original  bill  of  Gibson,  filed  August  13th,  1855,  sought 
to  charge  these  premises  with  the  payment  of  King's  debts, 
but  was  dismissed  as  to  the  same,  April  9th,  1856.  The  supple- 
mental bill  of  James  H.  Kees  again  sought  to  charge  the 
premises  last  mentioned  with  the  alleged  trust,  and  for  that 
purpose  Bryan  and  J.  Mason  Parker,  the  holders  of  the  legal 
title,  were  made  parties.  The  supplemental  bill  of  Rees  also 
sought  to  charge  the  title  to  lot  six  in  block  thirty-four,  which 
Gibson  had,  after  the  filing  of  the  original  bill  and  the  order 
taking  the  same  pro  confesso,  acquired  of  Gordon  L.  Ford  and 
Zenas  Cobb,  junior,  and  the  rents  and  profits  of  the  last  men- 
tioned premises,  with  the  same  trust.  Bryan  and  Merriman 
have  succeeded  to  Gibson's  title  to  lot  six  in  block  thirty- 
four,  and  Gibson  lias  abandoned  his  claim  as  a  creditor  of  King. 
The  creditors  who  are  prosecuting  the  suit,  are  seeking  to 
establish  their  claims  as  liens  upon  the  premises,  and  Gibson 
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and  those  claiming  under  him  are  resisting  them,  claiming 
that  they  have  an  absolute  title  not  subject  to  the  alleged  lien. 
Bryan  defends  his  title  to  the  east  half  of  lot  six  in  block 
thirty-eight  on  the  same  grounds.  This  statement  of  the 
facts  is  sufficiently  full  for  an  understanding  of  the  various 
questions  presented  by  this  voluminous  record. 

That  Henry  King  had  the  legal  power  to  make  an  assign- 
ment of  all  his  property  and  effects  for  the  benefit  of  his 
creditors,  no  one  will  question.  And  it  is  equally  clear  that 
in  doing  so,  he  had  the  right  to  prefer  a  portion  rather  than 
others.  Such  a  power  has  long  been  recognized  by  the  courts 
of  both  Great  Britain  and  this  country.  When  such  an  instru- 
ment is  made  and  the  trust  accepted  and  the  trustee  enters 
upon  the  discharge  of  the  trust,  so  long  as  it  remains  in  force, 
or  where  the  creditors  are  parties  to  the  instrument,  or  have 
presented  their  claims  to  the  trustee  and  given  him  notice  that 
they  look  to  the  fund  for  payment,  it  is  binding  upon  all 
parties  in  interest,  and  a  court  of  equity7  will  entertain  juris- 
diction and  carry  the  trust  into  effect.  But  to  have  force  and 
validity  it  is  necessary  that  it  be  entirely  free  from  fraud  in  its 
inception  and  purposes. 

It  appears  that  King,  prior  to  the  9th  of  January,  1838,  the 
date  of  this  assignment,  had  purchased  of  the  trustees  of  the 
Illinois  and  Michigan  Canal,  a  number  of  city  lots,  which  had 
been  laid  out  on  canal  lands,  and  of  which  the  property  in 
controversy  formed  a  part.  He  had  paid  a  part  of  the  pur- 
chase money,  but  was  in  default  in  the  payment  of  the 
balance,  and  by  the  terms  of  the  purchase  the  trustees  of  the 
canal  had,  as  the  agents  of  the  State,  the  right  to  declare  a 
forfeiture  of  the  contract  and  retain  the  purchase  money 
already  paid.  But  this  record  fails  to  show  that  the  State 
exercised  this  right,  but  on  the  contrary,  the  general  assembly 
in  February,  1841,  passed  an  act,  which,  in  consideration  of 
the  great  depreciation  of  property  and  the  heavy  losses  sus- 
tained by  purchasers  of  canal  lands  and  lots  upon  which  a 
portion  of  the  purchase  money  had  been  paid  and  a  balance 
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remained  unpaid,  gave  them  the  right  to  appropriate  the  pay- 
ments made  on  several  tracts  to  the  discharge  of  the  purchase 
money  of  such  portion  of  the  lands  purchased  as  it  would 
satisfy,  and  to  release  the  remaining  lands  to  the  State. 

Under  this  enactment,  Eldridge  availed  himself  of  its  pro- 
visions, and  the  property  was  re-valued  as  the  law  required, 
and  King  endorsed  the  certificates  of  purchase  to  Eldridge, 
and  he,  as  such  assignee,  released  the  other  lots  and  applied 
the  money  already  paid,  to  the  lots  in  controversy,  and 
acquired  in  his  own  name  a  patent  therefor  from  the  State, 
and  thus  became  vested  with  the  fee:  Eldridge  did  not, 
however,  make  this  arrangement  until  in  May,  1843,  after 
King  was  declared  a  bankrupt  under  the  laws  of  the  United 
'States. 

It  is  earnestly  urged,  that  this  property,  with  the  title  thus 
perfected,  never  became  subject  to  the  trust  declared  in  favor  of 
King's  creditors  ;  that  at  the  time  of  the  assignment,  as  King 
wTas  in  default,  and  had  no  right  to,  nor  could  he  have  enforced 
his  contract  with  the  canal  commissioners,  by  embracing 
the  lots  in  his  deed  of  assignment,  passed  no  title  either  legal 
or  equitable  to  Eldridge  for  the  benefit  of  the  creditors,  and 
that  when  Eldridge  obtained  the  title  to  the  property  in  con- 
troversy, it  was  under  a  new  and  independent  contract  with 
the  State,  and  that  in  law'  or  equity  no  interest  inured  to  the 
benefit  of  the  creditors.  It  is  no  doubt  true,  that  the  creditors, 
or  Eldridge  for  them,  could  not  have  rendered  the  interest 
conveyed  by  King  to  Eldridge,  "available  to  the  five  lots,  unless 
they  had  paid  the  balance  of  the  purchase  money,  which,  in 
its  then  depreciated  condition,  would  doubtless  have  been  of 
many  times  its  value  at  that  time.  This  no  one  would  think 
of  doing  ;  but  on  the  contrary,  in  obtaining  the  title  under  the 
act  of  the  legislature,  Eldridge  did  not  pay  for  the  land,  but 
simply  availed  himself  of  the  payments  already  made  by 
King,  and  for  whose  benefit,  with  others,  the  law  was  adopted. 

In  making  this  arrangement,  Eldridge,  who  held  the  title, 
in  equity,  to  King's  contract  with  the  State,  and  it  was  in  trust 
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for  the  benefit  of  King's  creditors,  when  he  used,  the  pay- 
ments made  by  King  to  perfect  the  title  to  the  land  embraced 
in  the  trust,  was  but  carrying  out  in  good  faith  the  intention 
of  King  and  himself  when  the  trust  was  created,  and  inde- 
pendent of  covenants  in  the  deed  of  assignment,  a  trust 
resulted  to  the  creditors  when  Eldridge  thus  obtained  the  fee. 

In  equity,  it  was  for  the  benefit  of  the  creditors,  and  it  was 
but  carrying  out  King's  intentions  implied  from  his  convey- 
ance of  these  lots.  Had  he  regarded  the  purchase  of  these 
five  lots  as  canceled  and  the  purchase  rescinded,  why  embrace 
them  in  the  deed  of  assignment?  Had  Eldridge  been  able  to 
obtain  the  return  of  the  purchase  money  from  the  State  instead 
of  a  part  of  the  lots,  would  any  one  pretend  that  it  was  not, 
under  the  deed  of  assignment,  a  part  of  the  trust  property  ? 
We  presume  not.  Had  the  State  declared  a  forfeiture  and 
retained  the  money  already  paid,  and  King  or  Eldridge  had 
then  re-purchased  the  lots  and  paid  their  own  money  and  not 
the  trust  money,  then  the,  position  of  counsel  would  no  doubt 
be  correct  and  applicable  ;  but  King  had  assigned  this  claim 
against  the  State  Tor  the  benefit  of  his  creditors,  and  so  far  as 
it  was  realized,  a  trust  resulted  for  their  benefit. 

It  would  be  inequitable  to  permit  the  trustee  to  thus  appro- 
priate the  trust  fund  to  the  exclusion  of  the  other  creditors, 
when  he  had  not  paid  for  it,  and  King  was  estopped  by  his 
deed  from  thus  applying  4it,  while  the  trust  was  still  in  force 
and  binding.  A  court  of  equity  would  not  permit  such  a 
misappropriation  of  a  trust  fund,  but  will  hold  parties  to  fair 
and  honest  dealings  with  it. 

It  is,  however,  urged  by  appellants'  counsel,  that  the 
arrangement  manifested  bythe  written  agreement,  entered  into 
by  Eldridge  and  King  on  the  15th  of  October,  1845,  in  terms, 
as  well  as  in  law,  revoked  the  power  conferred  upon  Eldridge 
by  the  deed  of  assignment,  and  that  the  trust  thereby  created, 
ceased  and  was  terminated,  and  creditors  thenceforth  had  no 
further  interest'in  or  claim  upon  the  property.  That  a  power 
created  by  a  deed  of  this  character  may  be  revoked  and  the 
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trust  destroyed  by  an  arrangement  between  the  grantor  and 
trustee,  we  think  there  can  be  no  doubt.  But  to  be  effectual 
it  must  be  done  before  the  creditors  have  manifested  their 
assent  by  presenting  their  claims  to  the  trustee,  or  in  some 
manner  manifest  their  assent  or  do  some  act  entitling  them  to 
rely  upon  the  fund  for  payment  of  their  claims. 

This  seems  to  be  the  well  recognized  doctrine  of  the  British 
courts.  In  the  case  of  Acton  v.  Woodgate,  2  Mylne  &  Keen, 
492,  it  was  held  that  a  conveyance  of  property  by  a  debtor  in 
trust  for  the  benefit  of  creditors,  who  are  not  parties  or  privies 
to  the  deed,  only  operates  as  a  power  for  the  trustee  to  apply 
the  property  in  payment  of  such  debts ;  and  that  the  power 
is  revocable  by  the  debtor.  That  it  has  but  the  same  effect  as  if 
the  debtor  had  delivered  money  to  another  with  which  to  pay 
his  debts,  and  which  he  might  withdraw  at  any  time  before  it 
should  be  thus  applied,  or  the  fact  communicated  to  the  credi- 
tors that  it  was  thus  held  by  the  agent  for  their  use.  In  that 
case,  Ganard  v.  Lauderdale,  3  Sim.  1,  was  referred  to  as  hold- 
ing the  revocation  might  be  made,  notwithstanding  the  trustee 
had  communicated  the  fact  to  the  creditors,  but  the  Master  of 
the  Eolls  questioned  that  doctrine.  The  case  of  Widywn  v. 
Coutts,  3  Meriv.  707,  and  the  same  case  in  3  Sim.  14,  went 
further, and  held,  that  although  the  solicitor  of  the  trustee  and 
the  debtor  had  sent  a  circular  letter  to  the  creditors,  notifying 
them  of  the  assignment  and.  its  nature,  the  creditors  had  no 
right,  notwithstanding  the  notice,  to  enforce  the  deed  against 
the  representatives  of  the  grantor,  inasmuch  as  they  had  not 
signed  the  deed.  The  case  was  appealed  to  the  chancellor 
and  affirmed.  In  Paige  v.  Broom,  4  Kuss.  6,  a  similar  question 
was  before  the  court.  A  debtor  had  by  a  deed  poll,  directed 
the  receiver  of  his  estate  to  pay  the  interest  of  a  particular 
mortgage  ;  and  it  was  held,  that  as  the  deed  was  executed 
without  the  privity  of  the  mortgagees,  and  without  considera- 
tion on  their  part,  it  was  not  binding  upon  the  grantor. 

In  the  case  of  Wilson  v.  Pearson,  20  111.  81,  it  was  held, 
that  the  parties  to  a  trust  deed  for  the  benefit  of  creditors, 
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might  abandon  the  assignment  and  trust  before  the  rights  of 
creditors  had  intervened,  and  that  whether  it  had  been  aban- 
doned was  a  question  to  be  determined  from  all  the  circumstances 
surrounding  the  transaction. 

Again,  in  the  case  of  Pierce  v.  Brewster,  32  111.  268,  it  was 
held  that  an  agreement  by  the  debtor  and  trustee  entered  into 
subsequently  to  the  assignment,  that  the  latter  should  not  sell 
the  property  assigned,  on  a  credit,  as  he  had  been  authorized  by 
the  deed  of  assignment,  was  valid  and  purged  the  deed  of 
the  fraud  which  the  law  inferred  from  such  a  power,  and 
rendered  the  assignment  valid  and  binding. 

These  authorities  abundantly  establish  the  doctrine  that 
when  such  a  deed  is  made  and  the  creditors  are  not  parties  to 
it,  it  may,  under  proper  limitations,  be  altered,  changed  or 
canceled  by  the  parties  to  the  instrument. 

It  remains  to  determine  whether  in  this  case  the  revocation 
of  the  trust  was  accomplished  by  the  agreement  of  the  15th 
of  October,  1845.  While  we  might  not  be  willing  to  adopt  the 
rule  announced  by  the  British  courts  in  its  full  length  and 
breadth,  still  with  reasonable  qualifications  we  are  prepared  to 
give  it  application.  While  we  might,  in  accordance  with  the 
rule  adopted  in  some  American  courts,  hold  that  when  such  a 
conveyance  is  executed  and  recorded,  we  would  presume  the 
assent  of  the  creditor,  as  it  would  appear  to  be  for  his  benefit, 
yet  we  must  hold  that  such  a  presumption  is  liable  to  be 
rebutted ;  and  that  it  would  be  rebutted  by  proof  that  the 
creditors  had  refused,  upon  learning  of  the  conveyance,  to 
avail  themselves  of  its  provisions ;  or  if  they  should  delay 
for  a  length  of  time,  so  long  as  to  create  a  counter  presump- 
tion to  that  of  assent.  Observation  teaches  that  men  are  not 
tardy  in  pursuing  their  rights,  and  in  availing  themselves  of 
all  things  which  they  regard  as  tending  to  promote  their  inter- 
ests. And  after  such  a  deed  is  made  and  recorded,  we  would 
naturally  suppose  that  if  creditors  regarded  it  to  their  interest, 
and  assented  to  its  provisions,  they  would  not  delay  any  great 
length  of  time  until  they  would  endeavor  to  render  the  fund 
26— 50th  III. 
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availing.  Such  is  usual  with  human  action.  We  must  there- 
fore conclude,  when  the  creditors,  as  in  this  case,  had  remained 
inactive  and  taken  no  steps  to  subject  the  property  to  the  pay- 
ment of  their  debts  for  nearly  eight  years,  and  never  claimed,  or 
gave  notice  that  they  would  claim,  its  benefits,  and  at  the  end  of 
that  time  the  parties,  by  a  deed  duly  recorded,  declared  the 
trust  revoked,  and  the  creditors  took  no  steps  to  subject  the 
property  for  thirteen  or  fourteen  years  longer,  that  they  never 
did  assent,  and  that  the  revocation  was  properly  made.  Such 
inaction  surely  overcomes  all  presumption  of  assent,  and  no 
person  would  contend  that  the  parties  might  not  cancel  in 
the  absence  of  consent  of  creditors. 

It  may  be,  that  the  inaction  of  the  creditors  for  seven  years, 
nine  months  and  a  half,  which  elapsed  before  the  revocation, 
would  be  effectual  to  rebut  the  presumption  of  assent,  but  it 
is  not  necessary  to  the  decision  of  this  case  to  so  hold,  as  even 
if  the  revocation  could  not  have  been  avoided  on  the  ground 
that  their  assent  had  been  given,  still  we  must  conclude  that 
from  the  long  period  that  elapsed  after  the  revocation  the 
creditors  had  ratified  it.  This  is  as  reasonable  a  presumption 
as  that  the  creditors  had  assented  to  the  assignment,  and  is 
entitled  to  fully  as  much  weight. 

To  raise  this  trust  we  have  to  pursue  the  money  paid  by  King 
on  these  and  other  lots,  to  the  property  in  controversy  through 
the  arrangement  made  under  the  act  of  the  legislature,  into  the 
hands  of  Eldridge,  in  whom  the  fee  vested.  King  having  no 
title  when  he  made  the  assignment,  it  only  became  a  result- 
ing trust  when  deeded  to  Eldridge.  In  such  a  case,  a  period 
must  arrive  when  property  thus  situated,  shall  become  free 
from  such  burthens ;  a  time  when  courts  will  presume  that 
those  in  whose  favor  it  has  resulted  have  released  and  dis- 
charged the  property  from  its  operation.  Had  King  owned 
the  title  when  he  executed  the  deed  of  assignment  to  Eldridge, 
and  had  he  named  the  creditors  in  the  deed  or  schedules 
attached,  it  may  be  that  other  principles  might  apply.  But 
that  question  is  not  now  before  the  court  and  its  determination 
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is  unnecessary.  In  such  a  case  we  do  not  now  pretend  to  say 
how  far  such  a  presumption  would  be  indulged. 

The  interests  of  society,  require  that  property  should  not  be 
fettered  for  long  periods,  simply  that  it  may  be  subjected  to 
the  payment  of  stale  demands  of  doubtful  justice — claims 
presented  and  urged  by  persons  who  are  only  representing 
creditors,  and  who  know  nothfng,  and  can  know  nothing,  of  the 
state  of  accounts  between  the  original  parties.  Had  this  deed 
of  assignment  never  been  placed  upon  record,  no  one  would 
contend  that  we  could  presume  the  assent  of  the  creditors, 
because  it  would  not  be  inferred  they  had  notice,  but  on  the 
contrary,  the  presumption  would  be  the  other  way.  In  such 
a  case  we  regard  it  clear,  that  a  revocation  would  be  good  ; 
and  when  the  presumption  obtains  that  the  assent  was  not 
given,  or  if  so,  that  it  was  withdrawn,  then  we  must  hold  the 
revocation  valid  and  binding.  From  the  great  length  of 
time  that  has  elapsed,  we  must  hold  that  no  assent  was 
given,or  if  it  was,  that  it  was  withdrawn,  and  that  because, 
by  the  unprecedented  growth  of  the  great  city  of  the  west, 
together  with  the  improvements  placed  upon  the  property, 
what  the  creditors  regarded  as  worthless  has  become  of  large 
value,  they  may  not  repent  and  now  come  in  and  claim  alien 
and  subject  the  property  to  the  payment  of  their  debts.  We 
must  therefore  hold,  that  the  indenture  of  1845  was  a  rescision 
of  the  trust,  which  cannot  be  questioned  by  the  creditors  after 
permitting  nearly  eight  years  before  and  thirteen  or  more  years 
to  elapse  after  the  rescision,  before  they  claimed  under  the  trust. 

In  the  case  of  Reynell  Coats'  Estate,  2  Parsons  Select  Eq. 
Cas.  258,  it  was  said  that  as  a  general  rule  of  equity,  an 
assignee  in  trust  cannot  set  up  the  statute  of  limitations 
against  his  cestui  que  trust ;  such  direct  trusts  not  being  within 
the  statute.  But  the  possession  of  the  trust  fund  in  the  hands 
of  the  trustee  or  assignee  is  considered  the  possession  of  the 
cestui  que  trust  and  is  not  held  adversely  to  him.  But 
after  a  delay  of  twenty  years,  without  creditors  moving  to 
subject  the  trust  property  to  the  payment  of  their  debts,  the 
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presumption  arises, ,  that  they  have  been  paid,  and  the  trust 
executed  so  far  as  respects  creditors.  And  Drysdal's  case, 
decided  by  the  Supreme  Court  of  Pennsylvania,  is  referred  to 
as  supporting  the  doctrine.  See  Agnew  v.  JFetterson,  4  Penn. 
St.  K.  56.  And  whether  we  should  give  this  rule  a  general 
application  it  is  unnecessary  to  determine,  but  we  are  disposed 
to  give  it  force  under  the  circumstances  of  this  case. 

These  claims  do  not  commend  themselves  to  a  court  of 
equity.  They  are  both  stale  and  speculative,  and  sustained 
by  insufficient  proof  to  create  a  strong  conviction  of  their  jus- 
tice, as  must  ever  be  the  case  with  transactions  of  such  long 
standing,  depending  upon  the  frail  memory  of  witnesses, 
and  where  the  principal  actors,  both  King  and  Eldridge,  are 
dead,  and  no  one  left  who  was  cognizant  of  counter  claims  and 
demands  that  may  have  existed  against  many  of  these  claims. 

On  the  other  hand,  Gibson  occupies  a  strong  position  in  a 
court  of  equity  as  a  purchaser  of  the  premises,  for  which  he 
swears  to  have  paid  in  actual  cash  over  fifty  thousand  dollars, 
and  from  the  evidence  all  it  was  at  the  time  worth.  He  pur- 
chased all  of  the  claims  to  the  lot  which  the  record  disclosed, 
and  as  against  claims  of  such  a  character,  natural  justice 
would  say  that  his  position  should  be  sustained,  unless  forbidden 
by  unbending  rules  of  law  which  prevent  the  interposition  of 
the  chancellor. 

From  the  9th  of  January,  1838,  till  the  15th  of  October, 
1845,  seven  years,  nine  and  a  half  months,  no  steps  were  taken 
by  Eldridge  to  execute  the  trust,  or  by  the  creditors  to  have 
its  provisions  carried  out.  During  this  long  period  no  steps 
were  taken  under  the  assignment,  and  when  nearly  double 
that  period  elapsed  afterwards  before  any  of  these  claims  were 
presented,  we  are  irresistibly  impelled  to  the  conclusion,  that 
all  parties  treated  the  trust  as  worthless  and  had  abandoned 
it,  and  we  are  strengthened  in  that  conclusion  when  we  now 
see  that  the  original  holders  of  the  claims  or  their  assignees 
under  the  bankrupt  proceeding  are  not  here  presenting  or 
insisting'  upon   their   claims,   but   they   are   represented   by 
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assignees  who  have  purchased  them  after  they  would,  under 
ordinary  circumstances,  be  barred  by  the  statute  and  are  there- 
fore stale,  and  having  abandoned  the  trust,  they  cannot  now 
elect,  nor  can  their  assignees  elect  to  revive  the  trust. 

In  the  case  of  Harris  v.  Mills,  28  111.  44,  it  was  held  that 
where  a  note  was  barred  by  the  statute  of  limitations,  the 
mortgage  given  to  secure  its  payment  would"  be  held  to  be 
barred.  That  when  the  principal  thing  is  gone,  all  of  its  inci- 
dents must  go  with  it,  and  the  mortgage  is  but  an  incident  to 
the  debt. 

In  the  case  of  Pollock  v.  Maison,  41  111.  517,  it  was  held  that 
the  mortgage  debt  being  barred  under  our  statute  of  limitations, 
in  sixteen  years,  the  entry  is  barred  and  the  right  to  foreclose 
is  gone ;  that  when  the  debt,  the  principal  thing,  is  gone,  the 
incident,  the  mortgage,  is  also  gone,  and  then  a  foreclosure  can- 
not be  had  in  any  of  the  various  modes  given  by  the  law. 
Thus  it  is  seen,  that  although  the  statute  of  limitations  does 
not  run  to  bar  the  entry  where  the  relation  of  mortgagor  and 
mortgagee  exists,  still  it  does  run  to  bar  the  debt;  and 
if  it  does  in  such  a  case,  why  not  when  property  is  con- 
veyed to  a  trustee  for  the  benefit  of  creditors?  In  principle, 
there  would  seem  to  be  no  difference.  In  each  case  the 
debtor  transfers  or  conveys  property  as  a  security  for  the  pay- 
ment of  debts.  In  either  case  they  are  but  a  security  and 
nothing  more.  They  do  not  belong  to  the  class  of  trusts,  to 
which  the  law  of  trusts  usually  applies,  but  partake  in  some 
respects  of  their  nature  and  incidents,  but  not  in  all  of  them. 
Such  assignments  do  not  create 'a  pure  trust,  but  only  a  quasi 
trust,  being  intended  to  secure  debts,  and  are  not  designed  to 
endure  for  long  periods  of  time  like  most  trusts  that  are  created. 
Hence  no  reason  is  perceived  why  the  statute  should  be  sus- 
pended merely  to  keep  a  debt  alive,  intended  to  be  paid  out 
of  the  trust  fund,  any  more  than  a  mortgage  debt  or  other  debt 
secured  by  a  pledge. 

In  this  case,  King  required  Eldridge  to  pay  the  debts 
named  in  the  schedules  annexed  -to  the  deed  of  assignment. 
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This  can  only  imply  that  the  payments  were  to  be  made  while 
they  were  legal  and  binding,  and  not  at  all  events,  although  sub- 
sequently released,  or  barred  by  the  statute  of  limitations  ;  and 
at  the  end  of  schedule  B,  it  is  provided  that  Eldridge  shall 
pay  any  other  lawful  and  just  demands  against  King,  not  then 
stated  in  his  indebtedness.  This  seems  to  limit  the  action  of 
Eldridge  to  lawful  indebtedness,  and  if  so,  then  it  became  his 
duty  to  refuse  to  pay  any  unjust  demand  or  claim  that  might 
become  outlawed  by  the  lapse  of  time. 

Appellees'  counsel,  however,  urge  that  Gibson  is  estopped 
by  the  allegations  of  his  bill  and  the  pro  confesso  decree 
rendered  thereon,  from  now  resisting  the  sale  of  this  property 
for  the  payment  of  the  debts  filed  by  the  assignees  of  King's 
creditors.  That  decree,  no  doubt,  was  binding  upon  all  the 
parties  to  it  to  the  extent  of  its  adjudication  upon,  and  the  find- 
ing of  the  facts,  so  long  as  it  remained  in  force.  It  is,  however, 
a  rule  of  chancery  practice,  that  by  filing  an  amended  or  sup- 
plemental bill,  all  previous  decretal  orders  are  vacated  and 
defendants  may  answer  the  original  and  amended  or  supple- 
mental bill  Such  an  amended  or  supplemental  J)ill  is  held 
to  make  a  new  case  and  to  authorize  it  to  proceed  -as  though 
a  decree  pro  confesso  had  not  been  rendered.  Wightman  v. 
Powell,  2  De  Gex  &  Smale,  570;  CPCallagan  v.  Blake,  9 
Irish  Reports,  220.  In  the  case  of  Vigus  v.  Lord  Audley,  9 
Simons,  408,  it  was  held  by  vice  Chancellor  Shadwell,  that 
when  a  bill  of  revivor  and  supplemental  bill  is  filed  against  a 
person  who  represents  a  defendant  to  the  original  bill,  and  a 
defendant  has  appeared  to  but  not  answered  the  original  bill, 
and  the  bill  of  revivor  and  supplement  prays  that  the  repre- 
sentative of  the  deceased  defendant  may  answer  both  bills,  he 
is  bound  to  do  so.  And  in  such  a  case,  where  a  mere  bill  of 
revivor  is  filed,  which  asks  for  an  answer  to  the  original  bill,  an 
attachment  will  issue  against  the  defendant  if  he  fail  to  make 
such  an  answer. 

In  the  case  of  Davis  v.  Buck,  6  Bevan.  393,  it  was  said, 
that  to  obtain  the  relief  which  is  sought,  the  original  cause 


1869.]  Gibson  et  al.  v.  Bees  et  al.  407 

Opinion  of  the  Court. 

must  be  re-heard  at  the  time  when  the  supplemental  cause  is 
heard ;  and  the  whole  matter  being  before  the  court,  the  full 
relief  to  which  plaintiffs  may  be  entitled  will  be  considered ; 
that  a  supplemental  bill  thus  brought  to  supply  a  defect  in  the 
pleadings  and  decree  in  the  original  cause,  and  the  decree 
upon  which  it  is  to  be  obtained  on  a  rehearing  of  the  decree 
in  the  original  cause,  is  a  supplemental  bill  in  the  nature  of  a 
bill  of  review. 

In  this  case  the  bill  of  Rees  must  be  held  either  to  be  an 
amendment  to  Gibson's  bill,  or  it  was  in  the  nature  of  a 
supplement  to  that  bill.  It  was  filed  by  a  creditor  of  King, 
and  like  Gibson's  bill,  it  sought  to  subject  this  property  to  the 
payment  of  his  debt  and  those  of  other  creditors  of  King. 
The  scope  of  the  two  bills  was  the  same,  and  Rees'  bill  recited 
the  allegations  of  Gibson's  bill  and  the  various  -  steps  which 
had  been  taken  in  the  case,  and  made  Gibson  and  others  defen- 
dants, and  prayed  for  an  answer.  This  bill  manifestly  proceeds 
upon  the  ground  that  it  was  to  be  answered  by  the  defendants, 
and  we  have  seen  that  in  such  a  case  the  answer  should  be  to 
both  bills.  If  Rees  then  supposed  that  Gibson  was*  precluded 
from  denying  the  allegations  of  his  bill,  why  call  for  an 
answer.  Gibson  had  then  abandoned  his  bill  and  would  no 
doubt  have  dismissed  it,  as  he  claimed  to  have  procured  ^he 
title  to  the  premises  free  and  discharged  from  the  lien,  had  it 
not  been  contrary  to  the  practice,  after  creditors  had  intervened 
and  asserted  their  claims  under  the  pro  confesso  decree.  But 
he  answered  Rees'  bill  and  asserted  that  he  held  an  absolute 
title  to  the  premises  in  himself,  and  denied  that  they  were  in 
any  manner  liable  for  the  payment  of  the  claims  which  had 
been  exhibited  before  the  master.  No  objection  was  made  to 
this  answer,  but  a  replication  was  filed  thereto  and  the  case 
progressed  to  a  hearing. 

Had  Rees  supposed  that  Gibson  was  precluded  by  the  decree 
pro  confesso  from  claiming  these  lots,  or  from  denying  that 
they  were  liable  for  the  payment  of  these  debts,  it  is  strange 
that  he  did  not  except  to  the  answer,  or  move  to  strike  it  from 
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the  files  instead  of  joining  issue  upon  it.  As  a  general  rule, 
a  complainant  can  only  preserve  a  pro  confesso  order  when  an 
answer  has  been  subsequently  filed,  by  having  the  answer 
stricken  from  the  files,  for  if  he  receives  the  answer,  he  thereby 
waives  the  order  to  take  the  h\\\  pro  confesso.  1  Danl.  Ch.  Pr. 
695.  According  to  the  practice  then,  by  Rees  receiving  and 
replying  to  Gibson's  answer,  the  decree  pro  confesso  was 
opened  and  the  case  stood  for  trial  on  the  various  bills  and 
answers,  and  in  the  attitude  the  pleadings  then  occupied,  the 
case  stood  for  trial  on  its  merits,  as  though  a  rehearing  had 
been  granted  on  a  bill  of  review.  The  parties  by  their  plead- 
ings under  leave  of  the  court,  had  in  effect,  placed  the  cause 
on  a  rehearing. 

Nor  does  the  pro  confesso  order  find  that  the  allegations  of 
the  bill  are  true.  It  finds  that  the  Eldridges  had  failed  to 
answer,  and  finds  "  The  substance  of  the  complainants'  bill 
appearing  to  be,  that  one  Henry  King  in  his  lifetime  purchased 
the  lots  described  in  the  certificate  of  purchase  executed  by 
the  Board  of  Commissioners  of  the  Illinois  Canal,"  describing 
them.  It  proceeds  and  recites  the  substance  of  the  bill,  and 
finds  the  legal  title  to  lot  six  in  block  thirty-four,  to  be  in 
the  heirs  of  Eldridge,  and  orders  them  to  convey  the  lots  to 
R.  S.  Blackwell,  to  be  held  on  the  same  trusts  as  it  was  held 
by  their  ancestor,  and  he  was  ordered  to  sell  the  lot  and  make 
report  to  the  court.  It  nowhere  appears  that  the  court 
adjudged  or  found  the  allegations  to  be  true,  or  found  or 
declared  what  the  trust  was  ;  but  from  the  scope  of  the  decree 
it  is  apparent  that  the  court  acted  upon  the  supposition  that 
the  property  was  a  trust  fund  to  be  distributed  to  any  and  all 
beneficiaries  who  might  establish  a  right  to  participate  in  it. 
But  the  court  does  not  adjudge  that  any  person  was  a  benefici- 
ary, but  took  the  fund  in  charge  to  hold  until  the  claims  should 
be  ascertained  and  established,  and  referred  it  to  the  master  to 
hear  proof  and  determine  that  question.  It  did  not  even  in 
terms  find  that  the  proceeds  should  be  so  applied,  but  it  is 
inferred  that  such  was  intended. 
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It  is  no  doubt  true  under  this  decree  pro  confesso,  that  had  no 
claims  been  established  against  the  fund,  on  the  coming 
in  of  the  master's  report  showing  that  fact,  the  court  would 
have  ordered  the  property  to  be  re-conveyed  to  the  Eldridge 
heirs,  precisely  as  it  would  have  ordered  any  other  trust  fund 
to  be  refunded  by  a  receiver  where  none  of  the  parties  before 
the  court  had  shown  themselves  entitled  to  it. 

When  the  pro  confesso  order  was  made  and  all  the  creditors 
were  allowed  to  come  in  and  prove  their  demands,  each  claim- 
ant on  filing  his  claim  became  an  actor  and  he  was  not  bound 
or  required  by  law  to  urge  or  protect  the  rights  of  other  claim- 
ants. The  interest  of  each  was  adverse  to  the  claims  of  all 
others,  and  as  to  them  he  occupied  the  position  of  a  defendant, 
and  they  that  of  complainants.  Armstrong  v.  Storer,  9  Beavan, 
277.  If  any  one  of  the  creditors  chose,  he  had  the  right  to 
question  and  resist  the  claims  of  any  or  all  the  others.  It  was 
not  the  duty  of  Gibson  to  protect  the  interest  of  Rees  or  any 
one  else ;  and  when  Rees  made  him  a  defendant,  he  did  not 
change  his  position,  as  Gibson  could  have  resisted  Rees'  claim 
as  well  under  the  pro  confesso  order,  as  when  a  defendant  to 
the  supplemental  bill,  and  was  not  estopped  by  his  decree  pro 
confesso  from  doing  so,  without  any  further  pleadings,  and  on 
a  final  hearing  on  the  coming  in 'of  the  master's  report,  the 
rights  of  all  the  claimants  would  then  have  been  settled,  and 
not  only  so,  but  those  of  Eldridge's  heirs  or  those  claiming 
under  them  could  have  been  heard  and  considered. 

In  the  case  of  Fitzhugh  v.  McPkerson,  9  Gill  &  J.  51,  it 
was  held  that  a  decree  which  ordered  the  sale  of  mortgaged 
premises  and  its  proceeds  to  be  brought  into  court  for  distri- 
bution, does  not  settle  the  rights  of  the  parties  to  the  suit. 
That  the  rights  of  the  several  mortgagees  must  be  settled  on 
the  adjudication  in  regard  to  the  distribution  of  the  fund. 
And  in  the  case  of  Bidgley  v.  Bondy  18  Md.  R.  433,  Fitzhugh's 
case  is  referred  to  and  the  same  rule  was  applied.  When  the 
decree  first  rendered  proceeds  no  further  than  to  determine 
whether  the  property  is  chargeable  with  a  trust,  and  so  finds, 
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the  court  must  necessarily,  when  it  comes  to  apply  the  fund 
in  discharge  of  the  trust,  determine  who,  if  any  one,  is  entitled 
to  participate  in  its  distribution. 

The  case  of  Faunniquet  v.  Perkins,  16  Howard  82,  goes 
farther  and  holds,  that  on  the  final  hearing  all  interlocutory 
decrees  in  the  case  are  open  for  revision  and  are  under  the 
control  of  the  court.  It  is  there  said,  that  if  the  court  below 
upon  further  reflection  or  examination,  changed  its  opinion 
after  passing  the  order,  it  was  its  duty  to  correct  the  error. 
In  that  case  the  court  below  had  found  and  decreed  that  the 
defendant  was  liable  to  account  with  complainant  and  had 
referred  the  matter  to  the  master  to  hear  and  state  the  account 
and  report  to  the  court ;  and  on  the  coming  in  of  his  report, 
the  court  dismissed  the  bill.  And  in  the  case  of  Consequa  v. 
Fanning,  3  Johns.  Ch.  R.  364,  the  court  rendered  a  decree  in 
the  cause  granting  the  relief  asked  in  the  bill,  and  on  the 
coining  in  of  the  answer,  defendant  petitioned  for  a  rehearing 
and  it  was  had  on  the  merits.  It  thus  appears  that  under  the 
old  and  more  strict  practice,  even  after  the  relief  was  granted, 
on  a  petition,  the  case  could  be  reheard  on  the  merits,  and  by 
the  modern  practice,  on  a  final  hearing,  all  previously  rendered 
decretal  orders  are  before  the  court,  and  may  be  modified, 
altered,  or  vacated,  as  justice  may  require.  And  there  seems  to 
be  no  objection  to  the  latter  course,  as  when  the  chancellor 
becomes  satisfied  that  he  has  committed  an  error,  he  should 
avail  himself  of  the  earliest  opportunity  to  correct  it  and  not. 
delay  justice  by  driving  a  party  to  his  appeal  or  writ  of  error. 

Rees,  by  filing  his  supplemental  bill  and  calling  for  and 
receiving  answers,  as  we  have  seen, opened  the  Whole  case  for 
a  rehearing,  and  we  now  come  to  consider  Gibson's  claims  to 
this  property.  .  It  appears  from  the  record  that  before  Gibson 
filed  his  bill,  the  widow  and  heirs  of  Eldridge,  senior,  sold  lot 
six  in  block  thirty-four  to  one  Zenas  Cobb  for  ten  thousand 
dollars,  and  gave  a  bond,  for  its  conveyance  when  the  money 
should  be  paid.  •  Cobb  was  not  made  a  party  to  Gibson's  bill, 
and  he  of  course  was  not  affected  by  the  decree  pro  confesso,  nor 
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was  his  right  to  claim  as  a  purchaser  thereby  cut  off  or  barred. 
Gibson  afterward  paid  Cobb  and  received  an  assignment  of 
this  bond,  paid  the  purchase  money  and  received  a  deed  from 
Eldridge's  heirs  conveying  to  him  the  lot,  pending  the  suit, 
after  the  bill  was  taken  as  confessed,  but  before  the  master 
conveyed  the  lot  to  Blackwell.  It  thus  appears  that  when  the 
master  conveyed  on  behalf  of  Eldridge's  heirs,  they  had  parted 
with  their  title  and  it  had  vested  in  Gibson,  and  he,  and  not  they, 
then  was  the  holder  of  the  fee.  Then  when  the  decree  pro 
confesso  was  opened,  Eldridge's  heirs,  had  they  still  held  the 
title,  could  have  come  in  and  interposed  all  of  the  defenses 
that  might  be  made  in  the  case,  and  when  Gibson  acquired 
this  title,  he  succeeded  to  the  same  right  of  defense  and  has 
interposed  it.  Gibson  also  purchased  this  lot  of,  and  received 
deeds  from  the  widow  and  heirs  of  King,  and  thus  acquired 
their  interests  thereto  under  the  agreement  of  the  15th 
of  October,  1845,  thereby  uniting  in  himself  all  of  the  title, 
both  legal  and  equitable,  and  fully  invested  himself  with  a 
complete  defense,  which  must  be  allowed. 

It  appears  that  King,  in  his  lifetime,  conveyed  his  interest 
in  the  east  half  of  lot  six  in  block  thirty-eight,  to  one  Amory 
Gamage.  He  subsequently  brought  suit  against  Eldridge's 
heirs  for  a  specific  performance,  which  was  decreed  and  the  lot 
was  conveyed  to  him  in  pursuance  to  the  decree.  Parker  and 
Bryan  derive  title  to  this  lot  from  Gamage.  The  title  thus 
passed  to  and  vested  in  them.  They,  so  far  as  we  can  see,  are 
lonafide  purchasers,  in  addition  to  all  that  has  been  said  in 
refererce  to  the  lot  held  by  Gibson,  they  must  be  held 
entitled  to  be  protected  in  their  rights.  All  that  has  been  said 
in  reference  to  the  claims  of  appellees  against  the  other  lot 
applies  with  equal  force  to  this  half  lot,  and  they  have  estab- 
lished a  complete  defense ;  the  court  therefore  did  right  in 
dismissing  the  bill  against  them  as  to  the  east  half  of  lot  six 
in  block  thirty-eight,  and  to  that  extent  the  decree  must  be 
affirmed ;  but  as  to  the  remainder,  it  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed  in  part. 
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Syllabus. 

James  M.  Ruggles 

v. 
Richard  P.  Gatton. 


1.  Evidence — under  certain  issues.  If  evidence  is  admissible  under  any  issue 
in  the  case,  or  for  any  purpose,  it  should  not  be  excluded. 

2.  So  in  an  action  upon  a  promissory  note,  where  the  defendant  pleaded  a  set- 
off for  goods  sold  and  delivered,  to  which  the  plaintiff  replied  the  statute  of 
limitations,  and  the  defendant  also  pleaded  payment,  although  some  of  the  items 
in  the  account  sought  to  be  set  off  were  barred  by  the  statute  of  limitations,  and 
therefore  not  admissible  in  evidence  under  the  plea  of  set-off,  yet  such  items 
could  be  proven  under  the  plea  of  payment,  there  being  evidence  tending  to 
show  the  goods,  when  sold,  were  to  be  applied  as  a  payment  on  the  note. 

3.  Statute  of  frauds — how  availed  of.  The  statute  of  frauds  must  be  relied 
on  to  be  made  availing,  but  that  may  be  done  either  by  special  plea,  or  on  the 
evidence  under  the  general  issue. 

4.  And  where  a  defendant  in  an  action  files  a  plea  of  set-off,  that  being  in 
the  nature  of  a  cross-action,  and  substantially  a  declaration,  the  same  rule 
must  obtain,  in  defending  under  the  statute  against  such  a  plea,  as  if  it  were  a 
declaration  in  a  suit  brought  by  the  defendant.  It  is  optional  with  the  plaintiff 
whether  he  will  plead  the  statute,  or  set  it  up  under  the  evidence  on  the  trial. 

5.  Statute  of  frauds — of  a  verbal  promise  to  pay  the  debt  of  another.  Where 
it  is  sought  to  recover  from  one  the  price  of  goods  sold  to  another,  upon  the 
alleged  verbal  promise  of  the  former  to  pay  for  them,  the  fact  that  the  goods 
were  charged  to  the  person  who  bought  them  is  strong  evidence  that  the  credit 
was  given  to  him,  but  it  is  not  conclusive,  and  may  be  rebutted  by  proof  of  a 
more  convincing  character. 

6.  Books  of  account — whether  admissible  in  evidence.  A  party  who  sought  to 
introduce  in  evidence  his  books  of  account,  did  not  state  that  the  books  were  of 
original  entries  and  that  he  made  them,  and  that  they  were  true,  or  that  they 
were  made  by  a  deceased  person,  or  a  person  then  a  non-resident  of  this  State, 
ind  that  such  person  made  them  in  the  due  course  of  trade,  and  of  his  duty,  or 
in  the  course  of  his  employment,  but,  on  the  contrary,  a  witness  stated  lie  was 
clerk  for  the  party,  and  sold  a  part  of  the  goods  sought  to  be  recovered :  Held, 
that  the  proper  foundation  was  not  laid  to  render  the  books  admissible  in  evi- 
dence under  the  act  of  1867,  relating  to  that  subject. 

7.  Bill  of  exceptions — wliether  necessary.  Where,  in  an  action  to  recover  for 
goods  sold,  the  books  of  account  of  the  party  were  admitted  hi  evidence  without 
the  proper  foundation  being  laid  therefor,  and  it  appearing  they  were  introduced 
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for  the  purpose  of  proving  the  account  filed,  it  will  be  presumed  the  books  con- 
tained the  accounts  composing  the  bill  of  particulars  they  were  introduced  to 
prove,  and  the  error  in  admitting  them  may  be  availed  of,  notwithstanding  the 
bill  of  exceptions  fails  to  show,  specifically,  what  the  books  contained. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 

Mr.  B.  S.  Prettyman,  for  the  appellant. 

Messrs.  Ketcham  &  Atkins,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Mason  Cir- 
cuit Court,  on  two  promissory  notes.  An  attachment  was  sued 
out  as  the  process,  but  appellee  came  in  and  filed  pleas ;  first, 
non-assumpsit ;  second,  payment,  and  thirdly,  set-off.  Issues 
of  fact  were  formed  on  these  pleas,  and  a  replication  was  filed 
to  the  third  plea,  setting  up  the  statute  of  limitations  as  to  the 
debt  set  up  in  the  plea.  To  this  replication  appellee  rejoined, 
that  appellant  was  out  of  the  State  for  five  years  after  the 
cause  of  action  set  out  in  the  plea  of  set-off,  accrued  ;  and  to 
which  appellant  rejoined  that  he  was  not  out  of  the  State  as 
alleged.  On  these  issues  the  cause  was  tried  by  the  court  and 
a  jury.  Appellant  read  the  notes  in  evidence,  and  rested. 
Appellee  was  sworn  as  a  witness,  and  testified  in  support  of 
his  bill  of  particulars  filed  with  his  plea  of  set  off.  The  jury 
found  a  verdict  in  favor  of  appellee,  and  a  motion  for  a  new 
trial  was  entered,  but  was  overruled  by  the  court,  and  a  judg- 
ment was  rendered  on  the  verdict,  from  which  this  appeal  is 
prosecuted. 

Appellant,  in  his  brief,  makes  no  point  on  the  instructions 
given  for  appellee,  and  we  shall,  therefore,  regard  the  assign- 
ment of  errors,  which  questions  their  correctness,  as  abandoned. 
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He,  in  his  brief,  only  questions  the  decision  of  the  court  in 
admitting  evidence,  and  in  overruling  the  motion  for  a  new 
trial. 

It  is  insisted,  that  the  court  below  erred  in  admitting  evi- 
dence of  the  account  of  appellee,  because  the  last  item  was 
charged  more  than  five  years  before  the  suit  was  commenced. 
We  do  not  see  any  error  in  admitting  it  under  the  issues  in 
the  case.  If,  as  appellee  swears,  it  was  understood,  before  the 
goods  were  'purchased  and  thus  charged,  they  were  to  be 
applied  on  the  notes,  then  the  evidence  was  admissible  as 
tending  to  prove  payment  of  the  notes.  A  fter  it  was  admitted, 
it  was  for  the  jury  to  say  whether  it  proved  payment.  It  was 
not  the  province  of  the  court  to  determine  that  question.  If 
that  was  the  agreement,  and  the  goods  were  sold  on  that 
agreement,  it  was  not  a  collateral  promise  to  pay  the  debt  of 
another,  and  within  the  statute  of  frauds.  If  such  was  the 
fact,  then  the  credit  was  given  directly  to  appellant,  and  he 
would  be  liable  for  their  payment.  If,  on  the  other  hand, 
credit  was  given  to  the  persons  who  procured  the  goods,  and 
not  to  appellant,  and  he  afterwards  agreed,  verbally,  to  pay  for 
them,  then  the  promise  would  be  collateral,  and  within  the 
statute  of  frauds. 

As  a  general  rule,  however,  the  defense  of  the  statute  must 
be  relied  upon,  and  if  not,  it  will  not  be  noticed  by  the  court. 
As,  if  a  defendant  admits  the  contract  in  his  answer  to  a  lull, 
but  fails  to  set  up  and  insist  upon  the  statute,  the  relief  will 
be  granted.  And  when  a  declaration  sets  out  a  contract  within 
the  statute  of  frauds,  and  fails  to  aver  that  it  is  in  writing,  the 
court  will  presume,  on  demurrer,  that  it  is  legal,  and  leaves 
the  defendant  to  take  advantage  of  it  under  the  evidence. 
Jelling  v.  Yanderlir^A.  J.  R.  237.  It  has  been  held  that  the 
statute  has  not  changed  the  mode  of  pleading,  and  hence,  the 
declaration  need  not  aver  that  the  agreement  was  in  writing, 
but  that  the  defense  may  be  relied  upon  in  the  evidence.  Miller 
v.  Drake,  1  Caines'  R.  45  ;  The  State  of  Indiana  v.  War  am,  6 
Hill,  33.     In  the  case  of  Myers  v.  Morse,  15  J.  R.  425,  it  was, 


1869.]  Kuggles  v.  Gatton.  415 

Opinion  of  the  Court. 

however,  held,  that  the  defense  might  be  set  up  by  special  plea ; 
and  in  Read  v.  JVash,  1  Wilson's  R.  305,  the  statute  was  set  up 
by  special  plea,  which,  on  demurrer,  was  held  good.  It  would 
therefore  appear,  that  the  defense  must  be  relied  upon,  but 
that  may  be  done  either  by  special  plea,  or  on  the  evidence 
under  the  general  issue.  And  the  plea  of  set-off,  being  in  the 
nature  of  a  cross-action,  and  substantially  a  declaration,  the 
same  rules  must,  therefore,  obtain,  in  defending  under  the 
statute  on  such  a  plea,  as  if  it  was  a  declaration  in  a  suit 
brought  by  the  defendant.  It  was  optional  with  appellant 
whether  he  would  plead  the  statute,  or  set  it  up  under  the  evi- 
dence on  the  trial. 

On  the  trial  he  objected  to  the  introduction  of  the  evidence 
upon  that  ground,  but  his  objections  were  not  allowed  by  the 
court.  It  is  a  familiar  rule,  that  if  evidence  is  admissible 
under  any  issue  in  the  case,  or  for  any  purpose,  it  should  not 
be  excluded  ;  and  in  this  case  the  evidence  was  admissible 
under  the  plea  of  payment,  as  it  tended  to  prove  that  issue. 
There  was,  therefore,  no  error  in  admitting  it.  Had  appellant 
desired  to  have  the  question,  wmether  the  goods  were  sold  to 
him  or  to  the  persons  to  whom  they  were  charged,  passed 
upon  by  the  jury,  he  should  have  asked  an  instruction  inform- 
ing them,  that  if  the  credit  was  given  to  the  persons  to  whom 
the}7  were  charged,  and  not  to  appellant,  then  the  promise  by 
appellant  to  pay  for  such  goods,  would  be  collateral,  and 
within  the  statute  of  frauds  and  perjuries.  Having  failed  to 
do  so,  he  cannot  now  complain. 

If  the  credit  was  given  to  the  persons  to  whom  they  were 
charged,  and  not  to  appellant,  then  any  subsequent  parol 
agreement  by  him  to  pay  these  accounts,  would  not  be  bind- 
ing. And  the  fact  that  they  were  charged  to  the  persons  who 
purchased  them,  is  strong  evidence  that  the  credit  was  given 
to  such  persons,  but  is  not  conclusive.  It  might  be  rebutted 
by  other  evidence  of  a  more  convincing  character.  And  this 
is  a  question  for  the  consideration  of  the  jury,  to  be  determined 
from  all  the  circumstances  of  the  case. 
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On  the  trial  below,  appellee  testified,  that  before  the  goods 
were  furnished,  it  was  understood  they  were  to  be  applied 
on  the  notes.  Appellant,  in  his  testimony,  denied  that  there 
was  any  such  understanding.  In  this  conflict  in  the  evidence 
of  the  parties,  it  was  a  question  for  the  jury  to  determine 
which  was  entitled  to  credit,  and  having  decided  that  question 
we  cannot  say  that  they  have  acted  incorrectly. 

It  appears,  from  the  evidence,  that  appellant  entered  the 
army  in  the  summer  of  1861,  and  did  not  return  until  in  the 
year  1864.  The  precise  times  are  not  stated,  but  if  we  assume 
that  he  was  absent  three  years,  and  was  out  of  the  State  during 
that  time,  and  it  be  deducted  from  the  time  which  elapsed  after 
the  last  item  of  the  account  was  charged  and  before  the  suit 
was  brought,  which  appears  to  have  been  about  eight  years 
and  six  months,  it  leaves  a  period  of  five  years  and  six  months  ; 
which  would  bring  it  within  the  statute  of  limitations,  and 
would  bar  the  set-off.  And  the  court  so  instructed  the  jury, 
and  we  must  conclude  that  they  regarded  the  instruction  and 
allowed  the  account  as  a  payment,  and  not  as  a -set-off  under 
the  plea. 

It  remains  to  determine,  whether  appellee's  books  of  account 
were  properly  admitted  in  evidence.  In  the  case  of  Boyer  v. 
Sweet,  3  Scam.  122,  it  was  held,  that  in  case  of  open  accounts 
composed  of  many  items,  where  the  entries  are  made  by  the 
creditor  himself,  he  having  no  clerk,  the  book  of  original 
entries  is  admissible,  upon  proof  being  made  by  persons  who 
had  dealt  with  him  and  had  settled  by  the  same  book,  that  it 
is  fair  and  correct,  and  that  some  of  the  articles  charged  were 
delivered  at  or  about  the  time  the  entries  purport  to  have  been 
made,  and  that  the  entries  are  in  the  handwriting  of  the  party 
producing  the  books.  But  it  was  held  that  the  rule  would  not 
apply  to  an  account  for  money  lent,  or  for  an  account  of  but 
a  single  item.  The  rule  there  announced  has  been  repeatedly 
recognized  by  subsequent  decisions  of  this  court,  and  without 
any  modification.  It  must,  therefore,  be  regarded  as  the  set- 
tled law  of  the  court.     It  will  be  observed  that  the  case  at 
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bar  does  not  come  within  the  rule.  It  does  not  appear  that 
appellee  had  no  clerk  when  the  goods  were  obtained,  nor  does 
it  appear  that  the  books  were  those  in  which  the  entries  were 
made;  and  the  evidence  is  certainly  very  loose  as  to  whether 
the  witnesses  had  settled  by  these  books,  or  they  had  found 
them  correct.  Having  failed  to  bring  the  case  within  the 
rule,  the  books  were  improperly  admitted. 

It  is,  however,  insisted,  that  as  the  contents  of  the  books  do 
not  appear  in  the  bill  of  exceptions,  the  court  will  presume 
that  no  injury  resulted  to  appellant  thereby.  There  is  no  pre- 
tense, nor  can  there  be,  that  these  were  not  appellee's  books 
of  account.  They  were  introduced  to  prove  the  correctness 
of  the  various  items  charged,  and  we  must  presume  that  they 
contained  the  accounts  composing  the  bill  of  particulars  filed 
with  appellee's  plea  of  set-off.  And  notwithstanding  the  bill 
of  exceptions  does  not  show,  specifically,  what  the  books  con- 
tained, still  they  were  introduced  as  evidence,  and  for  the 
want  of  a  proper  foundation,  they  were  improperly  admitted. 
We  are  unable  to  say  that  they  did  not  prejudice  appellant, 
and  it  was  error  to  admit  them. 

We  are,  however,  referred  to  the  3d  section  of  the  act 
relating  to  the  competency  of  witnesses  in  civil  cases,  approved 
on  the  19th  day  of  February,  1867,  Pub.  Laws,  183,  as  autho- 
rizing the  admission  of  these  books  in  evidence.  It  will  be 
observed  that  it  provides  that  account  books  may  be  admitted, 
when  the  claim  or  defense  is  founded  on  such  accounts,  and 
the  party  interested  therein  shall  testify  to  his  account  book, 
and  the  items  therein,  that  it  is  a  book  of  original  entries,  and 
that  they  were  made  by  himself,  and  are  true  and  just,  or  that 
they  were  made  by  a  deceased  person,  or  a  disinterested  per- 
son who  is  a  non-resident  of  the  State  at  the  time  of  the  trial, 
and  that  they  were  made  by  such  person  in  the  usual  course  of 
trade,  and  of  his  duty  or  employment  under  the  party  testify- 
ing. In  this  case  the  appellee  does  not  state  that  the  books 
were  of  original  entries  and  that  he  made  them,  and  that  they 

were  true,  or  that  they  were  made  by  a  deceased  person,  or  a 
27— 50th  III. 
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person  then  a  non-resident  of  the  State,  and  that  such  person 
made  them  in  the  due  course  of  trade,  and  of  his  duty,  or  in 
the  course  of  the  employment  of  appellee.  On  the  contrary, 
he  called  a  witness,  who  stated  he  was  clerk  for  the  appellee, 
and  sold  some  of  the  goods  to  Mrs.  Lester,  Miss  Field,  and 
to  appellant's  family,  from  which  it  seems  he  had  a  clerk  when 
the  goods  were  sold.  It  is,  therefore,  apparent,  that  appellee 
entirely  failed  to  bring  this  evidence  within  the  provisions  of 
the  statute.  Until  he  had  laid  a  proper  foundation  for  the 
admission  of  the  books,  he  should  not  have  been  permitted  to 
read  them  in  evidence. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Cornelius  Malloy. 

1.  Evidence — inference  against  a  parti/ who  omits  to  testify  to  a  material  fact. 
In  an  action  upon  a  policy  of  insurance,  the  defense  interposed  was,  that  the 
assured  had  obtained  other  insurance  in  another  company,  without  giving  the 
defendants  notice  thereof,  as  required  by  the  terms  of  the  policy.  The  assured 
testified  in  the  case,  but  failed  to  testify,  positively,  that  he  had  given  the  notice, 
and  his  was  the  only  testimony  on  that  fact.  It  was  held,  that  as  the  fact,  if  it 
existed,  must  have  been  known  to  the  assured,  upon  his  failure  to  testify  thereto 
positively,  the  inference  must  be  he  did  not  give  the  notice. 

2.  Insurance — notice  of  other  insurance — to  whom  it  must  be  given.  Where  it  is 
required  by  the  terms  of  a  policy,  that  if  the  assured  obtains  other  insurance  he 
shall  give  the  company  notice  of  the  fact,  it  is  not  enough  that  he  should  give 
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the  notice  to  one  who  had  been  the  agent  of  the  company,  but  had  ceased  long 
before  the  notice  was  given  him,  to  act  as  such  agent,  and  had  given  public 
notice  of  the  fact,  and  his  successors  had  given  to  the  public  their  card.  It  was 
the  duty  of  the  assured  to  know  who  was  the  agent,  and  to  make  proper  inqui- 
ries for  that  purpose. 

3.  Same — omission  of  agent  to  endorse  consent  on  the  policy.  Should  the 
assured,  however,  give  notice  of  his  having  obtained  other  insurance,  to  the 
proper  agent  of  the  company,  it  seems  the  omission  of  the  agent  to  endorse  con- 
sent on  the  policy  would  not  prejudice  the  assured,  as  was  held  in  New  England 
Fire  &  Marine  Ins.  Co.  v.  Sckettler,  38  111.  166. 


Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Green  &  Gilbert,  for  the  appellants. 

Messrs.  Allen  &  Webb,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  deht  in  the  Alexander  Circuit  Court, 
brought  by  Cornelius  Malloy  against  the  Illinois  Mutual  Fire 
Insurance  Company,  on  a  policy  of  insurance. 

The  policy  contained  this  clause : 

"If  the  assured  should  thereafter  make  any  other  insurance 
on  the  same  property,  and  should  not  with  all  reasonable  dili- 
gence, give  notice  thereof  to  the  insurers,  and  have  the  same 
endorsed  on  the  policy  or  otherwise  acknowledged  by  them  in 
writing,  the  policy  should  cease  and  be  of  no  further  effect." 

The  assured  did  effect  additional  insurance  on  the  premises, 
in  another  company,  and  whether  he  communicated  the  fact 
to  the  defendants,  as  the  policy  required,  was  the  question. 

The  jury  found  for  the  plaintiff,  on  which  the  court  rendered 
judgment,  having  overruled  a  motion  for  a  new  trial. 
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To  reverse  this  judgment,  the  defendants  appeal  to  this 
court,  and  assign  as  error,  among  others,  the  refusal  to  grant 
a  new  trial,  and  in  refusing  certain  instructions  asked  by  the 
defendants. 

The  only  testimony  on  the  fact  of  notice  to  the  company  of 
the  additional  insurance,  was  that  of  the  plaintiff  himself,  and 
that  leaves  the  matter  in  great  doubt.  If  he  did  give  the  notice, 
he  knew  it ;  it  was  a  fact  he  was  bound  to  know,  and  did  know, 
if  it  existed,  and  about  which  he  could  have  testified  positively. 
This  he  failed  to  do,  and  the  inference  must  be  he  did  not  give  the 
notice,  and  therefore  the  policy  was  avoided.  Bottaile  v.  Mer. 
Ins.  Co.  of  New  Orleans,  3  Kob.  La.  384 ;  Forbash  v.  Western 
Mass.  Ins.  Co.  4  Gray,  33 7 ;  Blanchard  v.  Atlantic  Ins.  Co. 
33  N.  H.  9  ;  Hale  v.  Mech.  Rut.  Fire  Ins.  Co.  6  Gray,  169. 
But  if  he  did  give  it,  it  was  given  to  a  stranger  to  the  company 
— to  one  who  had  ceased,  long  before,  to  act  as  agent,  and 
had  given  public  notice  of  the  fact.  Such  a  notice  was  no 
notice,  and  being  given  to  a  stranger,  it  could  not  be  endorsed 
on  the  policy,  nor  was  the  policy  presented  by  the  assured  for 
that  purpose,  and  for  the  same  reason  there  could  not  be  a 
written  acknowledgment  thereof  by  the  company.  Had 
Shannessy  been  the  agent  of  the  company,  his  failure  to  endorse 
consent  on  the  policy  would  not  have  prejudiced  the  assured, 
as  we  said  in  the  case  of  N.  F.  Fire  <&  Marine  Ins.  Co.  v. 
Schettler,  38  111.166;  but  he  was  not  such  agent,  consequently, 
all  dealings  with  him  were  of  no  effect.  It  was  the  duty  of 
the  assured  to  know  who  was  the  agent,  and  to  make  proper 
inquiries  for  that  purpose. 

The  plaintiff  failing  to  swear  to  a  fact  which,  if  it  existed, 
he  must  have  known,  and  Shannessy  having  sworn  positively 
that  no  notice  of  the  additional  insurance  was  ever  given 
to  him,  whether  agent  or  not,  the  jury  were  not  warranted  in 
finding  the  notice  was  given.  The  proof,  at  best,  was  doubt- 
ful, but  if  given,  Shannessy  had  ceased  to  be  agent,  of  which 
public  notice  had  been  given,  and  his  successors  in  the  agency 
had,  before  the  pretended  notice,  given  to  the  public  their  card. 
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A  new  trial  should  have  been  awarded,  as  the  verdict  was 
manifestly  against  the  evidence  and  against  the  right  of  the 
case. 

It  does  not  appear  that  the  original  insurance  was  effected 
by  appellee  with  Shannessy,  as  agent,  consequently,  it  was  the 
duty  of  the  assured  to  ascertain  and  know  who  was  the  agent, 
to  whom  he  could  give  notice. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed. 


Joseph  Griffin 


The  City  of  Belleville. 

1 .  Appeal  bond — on  appeals  from  assessments  in  a  municipal  corporation.  On  an 
appeal  to  the  circuit  court,  by  the  owner  of  real  estate,  against  which  a  judgment 
had  been  rendered  in  the  county  court  for  non-payment  of  a  special  assessment 
in  the  city  of  Belleville,  the  appeal  bond  should  be  executed  to  the  city  of  Belle- 
ville, or  to  the  people  of  the  State  of  Illinois  for  the  use  of  the  city,  in  analogy 
to  appeals  from  judgments  for  the  State  and  county  taxes.  A  bond  running  "  to 
the  county  judge,  or  his  successor  in  office,  for  the  use  of  the  people  of  the 
county,"  is  insufficient. 

'  2.  Same — amending  appeal  bond.  It  cannot  be  assigned  for  error  that  the 
circuit  court  refused  a  motion  for  leave  to  amend  a  defective  appeal  bond  in 
cases  where  the  statute  does  not  expressly  provide  for  such  amendment.  It  is  a 
matter  of  discretion  with  that  court. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 
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Mr.  William  H.  Underwood  and  Mr.  Marshall  W.  Weir, 
for  the  appellant. 

Messrs.  G.  &  G.  A.  Kosrner,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  originally  made  in  the  County  Court 
of  St.  Clair  county,  by  the  city  of  Belleville,  for  judgment 
against  certain  town  lots  of  the  appellant,  under  a  special 
assessment  for  a  sewer.  The  judgment  was  rendered  and  the 
owner  appealed  to  the  circuit  court.  The  appellee  in  that 
court  moved  that  the  appeal  be  dismissed,  assigning,  among 
other  grounds,  that  no  appeal  would  lie  under  the  city  charter, 
from  an  order  of  this  character,  and  if  an  appeal  would  lie, 
that  the  bond  in  this  case  was  insufficient.  The  court  held  the 
bond  insufficient,  and  refusing  a  cross-motion  for  leave  to 
amend,  dismissed  the  appeal. 

Counsel,  in  their  briefs,  have  presented  both  these  questions, 
but  it  is  unnecessary,  for  the  disposition  of  this  case,  to  decide 
whether  an  appeal  would  have  lain  if  the  bond  had  been 
properly  given.  It  appears  by  the  record,  that  the  circuit 
court  dismissed  the  appeal  for  the  insufficiency  of  the  bond, 
and  it  is  clear  the  bond  was  not  in  proper  form.  It  ran 
"  to  the  county  judge,  or  his  successor  in  office,  for  the  use  of 
the  people  of  the  county."  Neither  the  county  judge  nor  the 
people  of  the  county  had  any  interest  in  this  proceeding. 
Assuming  that  an  appeal  would  lie,  the  bond  should  have  been 
executed  to  the  city  of  Belleville,  or  to  the  people  of  the  State 
of  Illinois  for  the  use  of  the  city,  in  analogy  to  appeals  from 
judgments  for  State  and  county  taxes.  It  is  admitted  by 
counsel,  that  the  appeal  bond  wTas  insufficient,  but  it  is  urged 
the  court  should  have  allowed  the  cross-motion  for  leave  to 
amend.  It  has,  however,  been  several  times  decided  in  this 
court,  that  the  refusing  such  a  motion  by  the  circuit  court,  in 
cases  where   the   statute   does  not  expressly  provide  for  an 
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amendment  of  the  bond,  can  not  be  assigned  for  error.     It  is 
a  matter  of  discretion  with  that  court.     Crain  v.  Bailey,  1 
Scam.  322 ;  Harlan  v.  Scott,  2  ib.  66. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Andrew  Darling 


Enos  Gunn?  Collector  of  the  Town  of  Olney. 

1.  Taxation — town  board  of  revisioti — of  its  powers.  When  the  owner  of  per- 
sonal property  feels  aggrieved  by  an  assessment  thereof  under  the  authority  of 
any  town  in  a  county  acting  under  the  township  organization  law,  the  board  of 
revision  of  the  town  may  review  the  assessment  upon  proper  application,  without 
any  affidavit  of  the  owner  that  his  personal  property  does  not  exceed  a  certain 
sum,  and  reduce  it  to  whatever  sum  they  may  deem  just  under  the  assessment 
laws. 

2.  But  when  the  person  who  complains  makes  such  an  affidavit,  then  the  sum 
he  swears  his  personal  property  is  worth,  the  board  is  required  to  adopt  as  its 
assessable  value. 

3.  Same — revision  of  assessment  by  the  board  of  supervisors — notice  to  the  owner. 
Even  if  the  county  board  of  supervisors  have  the  power  to  amend  and  raise  an 
assessment  made  by  the  town  upon  personal  property,  after  the  town  board  of 
revision  have  reviewed  the  assessment  and  reduced  it,  which  is  not  conceded, 
still  it  can  only  be  done  upon  proper  notice  to  the  owner  that  the  board  of  super- 
visors intend  to  review  the  assessment  of  his  property. 

4.  Same — of  the  ride  of  uniformity.  The  constitutional  requirement  in  refe- 
rence to  the  valuation  of  property  for  taxation  is  based  upon,  and  requires, 
uniformity,  and  when  property  is  uniformly  assessed  the  demands  of  the  consti- 
tution are  answered. 

5.  Same — application  of  the  rule  to  the  assessment  of  shares  of  bank  stock.  So, 
where  the  assessor  of  a  town  assessed  certain  shares  of  bank  stock  at  par,  that 
being  no  more  than  their  cash  value,  upon  a  review  of  the  assessment  by  the 
town  board  of  revision,  it  was  reduced  to  one-third  the  value  of  the  shares,  that 
being  the   rate  of  valuation    at  which  the  other  personal  property  had  been 
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assessed  in  the  town :  Held,  that  this  action  of  the  board  of  revision  was  consti- 
tutional, legal  and  just,  as  it  secured  that  uniformity  of  assessment  among  the 
different  owners  of  property  which  the  constitution  requires. 

6.  Injunction — to  restrain  the  collection  of  a  tax.  Where  an  assessment  upon 
personal  property  made  by  a  town  assessor,  was  reduced  by  the  town  board  of 
revision,  and  afterwards  the  county  board  of  supervisors,  without  any  notice  of 
their  intended  action  to  the  owner  of  the  property,  raised  the  assessment  to  the 
original  amount,  it  was  held,  that  the  tax,  to  the  extent  it  was  increased  by  the 
action  of  the  board  of  supervisors,  without  such  notice,  was  levied  by  persons 
without  authority,  and  an  injunction  would  lie  to  restrain  its  collection. 


Appeal  from  the  Circuit  Court  of  Richland  county ;  the 
Hon.  R.  S.  Canby,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Shaw,  Haywaed  &  Kjtchell,  for  the  appellant. 

Messrs.  Wilson  &  Hutchinson,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  appellant,  in  the  Richland 
Circuit  Court,  against  appellee,  who  was  town  collector,  to 
restrain  the  collection  of  a  portion  of  a  tax  which  had  been 
assessed  against  him,  upon  the  ground  that  the  levy  of  the 
same  was  illegal. 

It  appears  that  the  town  assessor  called  upon  appellant,  who 
returned  a  list  of  his  taxable  property,  which  embraced  a  con- 
siderable amount  of  bank  stock,  which  the  assessor  valued 
and  entered  upon  his  books  at  par.  Appellant  appealed  to  the 
board  of  revision,  consisting  of  the  supervisor,  town  clerk  and 
assessor,  when  they  reduced  the  assessment  of  the  bank  stock 
to  one-third  of  its  par  value,  and  it  was  thus  entered  on  the 
assessor's  books.  On  their  being  returned  to  the  office  of  the 
county  clerk,  the  board  of  supervisors,  at  their  next  September 
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meeting,  raised  the  assessment  of  the  bank  stock  to  its  par 
value,  and  ordered  the  county  clerk  to  extend  the  tax  on  that 
valuation,  which  he  did,  and  placed  the  collector's  books,  with 
the  tax  thus  extended,  in  the  hands  of  appellee  for  collection. 

It  appears  that  the  board  of  revision,  in  reducing  the  assess- 
ment of  appellant's  bank  stock  to  one-third  of  its  value,  only 
equalized  its  valuation  with  other  personal  property,  which  had 
been  assessed  at  but  one-third  of  its  value. 

The  board  of  supervisors  jbecame  parties  to  the  suit,  and 
filed  a  cross-bill  and  answered  the  original  bill,  and  on  a  hear- 
ing, the  court  below  dismissed  the  original  bill  and  dissolved 
the  temporary  injunction  previously  granted,  and  complain- 
ant brings  the  case  to  this  court  on  appeal,  and  asks  a  reversal 
of  the  decree  below. 

In  counties  acting  under  township  organization,  each  town 
annually  elects,  with  other  officers,  a  town  assessor,  who  is 
required  by  the  law  to  assess  and  value  all  property  liable  to 
taxation  in  his  township,  and  to  return  to  the  clerk  of  the 
county  court  such  list  of*  assessments  and  valuation  within  a 
prescribed  period.  But  before  he  makes  such  return,  he  is 
required  to  give  notice  of  the  time  and  place  that  he,  the  town 
clerk,  and  the  supervisor  of  the  town,  will  meet  as  a  board  of 
revision,  and  when  thus  met,  it  is  made  their  duty  to  hear  all 
appeals  from  the  assessment  made  by  the  assessor,  and  to  cor- 
rect the  same,  and  when  the  assessment  roll  is  thus  corrected 
it  is  required  to  be  returned  to  the  clerk,  and  on  the  assess- 
ment roll  thus  made  out  and  corrected,  the  clerk  is  required 
to  extend  the  tax  on  the  collector's  books.  Sec.  13,  art.  16, 
Sess.  Laws  1861,  p.  242. 

The  15th  section  of  the  same  article  declares,  that  the  board 
of  supervisors  shall  have  power  to  equalize  the  assessment  of 
the  real  estate  of  the  several  towns  of  the  county,  but  gives 
no  power  over  personal  property.  The  16th  section  of  the 
same  article  declares,  that  whenever  it  shall  be  made  to  appear, 
by  affidavit  or  otherwise,  to  their  satisfaction,  the  assessment 
to  have  been  unlawfully,  partially  or  improperly  made,  and 
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that  such  assessment  is  grossly  wrong  and  partial,  they  shall 
amend  such  assessment,  or  declare  the  same  null  and  void,  and 
shall  have  power  to  appoint  some  suitable  person  or  persons, 
who  shall  be  residents  of  the  town,  to  make  a  new  assessment 
of  the  property  therein,  and  make  return  by  a  day  to  be 
named.  And  the  18th  section  declares,  that  the  person 
appointed  to  make  the  assessment  shall  take  the  oath  pre- 
scribed for  the  assessor,  and  shall  proceed  to  make  the 
assessment,  and  shall  give  the  same  notice  of  the  time  and 
place  he  will  meet  the  supervisor  and  town  clerk  as  a  board 
of  revision  as  is  required  of  assessors ;  and  when  the  assess- 
ment is  thus  corrected,  in  like  manner  to  return  it  to  the  clerk 
of  the  county  court. 

It  is  urged  that  the  board  of  revision  had  no  power  to  act 
until  an  affidavit  was  filed  by  appellant  that  his  property  was 
unfairly  assessed,  and  their  action  in  reducing  the  valuation 
was  void.  The  statute  declares,  that  on  the  application  of  any 
person  who  shall  feel  aggrieved,  they  shall  review  the  assess- 
ment. In  the  first  clause  of  sec.  13,  which  requires  the  board 
to  review  the  assessment,  there  is  nothing  said  in  reference  to 
an  affidavit,  but  the  board  is  required  to  review  the  assessment 
on  the  application  of  any  person  who  shall  feel  aggrieved  by 
the  assessment.  But  the  next  clause  declares,  that  if  such 
person  shall  make  an  affidavit  that  his  personal  estate  does 
not  exceed  a  certain  sum,  the  board  shall  reduce  his  assessment 
to  the  sum  named  in  the  affidavit.  From  these  provisions  it 
appears  that  the  board  of  revision  may  review  the  assessment 
upon  proper  application,  without  an  affidavit,  and  reduce  it  to 
whatever  sum  they  may  deem  just  under  the  assessment  laws ; 
but  when  the  person  who  complains  makes  the  required  affida- 
vit, then  the  sum  he  swears  his  personal  property  is  worth, 
the  board  is  required  to  adopt  as  its  assessable  value.  It  then 
follows,  that  this  assessment,  as  corrected  by  the  board  of 
revision,  was  legal. 

It  is  again  urged  that,  under  the  16th  section,  the  board  of 
supervisors  had  the  power  to  amend  this  assessment.     If  this 


428  Darling  v.  Gunn,  etc.  [June  T., 

Opinion  of  the  Court. 

were  conceded,  which  we  do  not  concede,  still  it  does  not 
follow  that  they  had  the  power  to  do  so  in  the  mode  adopted. 
It  nowhere  appears  that  appellant  had  notice  that  the  board 
of  supervisors  intended  to  review  the  assessment  of  his  pro- 
perty. 

The  law,  jealous  of  the  rights  of  the  citizen,  has  provided 
that  the  tax  payer  shall  be  called  upon  by  the  assessor,  and 
that  he  shall  be  heard  on  the  question  of  the  assessment  of 
his  property,  and  that  when  the  assessment  is  made,  and  he 
and  the  assessor  have  differed  as  to  its  value,  he  shall  again 
have  the  opportunity  of  being  heard  before  the  board  of  revi- 
sion. It  thus  appears  that  the  legislature  has  regarded  this  as 
a  right  of  which  he  should  not  be  deprived. 

It  is  eminently  just  that  no  person  should  be  deprived  of 
his  property  without  being  heard ;  and  it  may  be  that  he  can- 
not, until  such  opportunity  is  afforded,  even  in  the  assessment 
of  taxes  for  the  support  of  government.  Be  that  as  it  may, 
we  have  no  hesitation  in  holding,  that  where  the  board  of 
supervisors  exercise  the  power  to  raise  the  assessment  of  an 
individual,  he  must  have  notice  and  an  opportunity  to  be  heard 
before  it  can  be  legally  done,  even  if  they  possess  such  a 
power.     Cleghom  v.  Postlewaite,  43  111.  428. 

It  is  insisted  that  the  assessment  is  for  no  more  than  the 
cash  value  of  the  shares  of  bank  stock,  and  that  a  party  must 
do  equity  before  he  can  ask  equity,  and  that  it  is  only  equitable 
that  he  should  pay  taxes  on  the  cash  value  of  his  property. 
In  the  cases  of  Bureau  County  v.  The  Chicago,  Burlington  db 
Quincy  Railroad,  44  111.  229,  and  Boone  County  v.  The  Chi- 
cago db  Northwestern  Badlroad,  ib.  242,  it  was  held  that  the 
constitutional  requirement  in  reference  to  the  valuation  of 
property  for  taxation  was  based  upon,  and  required,  unifor- 
mity ;  that  when  it  was  uniformly  assessed  the  demands  of  the 
constitution  were  answered.  In  this  case,  the  value  fixed  by 
the  board  of  revision  appears  to  have  been  uniform  with  the 
value  of  other  personal  property  assessed  on  the  same  roll. 
This,  then,  rendered  it  constitutional  and  legal,  and  if  so,  it 
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must  be  equitable  that  property  of  appellant  should  be  assessed 
no  higher  than  that  of  his  neighbors.  Why  should  he  be 
required  to  bear  any  greater  burthens,  in  proportion  to  the 
value  of  what  he  has,  than  other  persons?  No  reason  is  per- 
ceived for  such  a  requirement.  As  we  understand  this  record, 
the  board  of  review  fixed  the  assessment  of  these  shares 
at  the  same  proportion  of  their  true  or  market  value,  as 
other  personal  property  was  assessed.  If  other  personal 
property  was  assessed  in  that  township  at  one-half  or  other 
fraction  of  its  true  value,  then  such  shares  should  be  assessed 
at  the  same  rate  of  valuation. 

The  tax,  to  the  extent  it  was  increased  by  the  action  of  the 
board  of  supervisors,  having  been  levied  on  an  unauthorized 
assessment,  made  by  persons  having  no  jurisdiction  of  the 
person  to  make  the  assessment  without  notice  to  appellant,  its 
collection  should  have  been  enjoined  by  the  court  beloAV,  and 
the  decree  is,  therefore,  erroneous.  This  case  falls  within 
the  former  decisions  of  the  court,  in  which  it  is  held  that  a 
court  will  not  interfere  to  restrain  the  collection  of  a  tax, 
unless  it  is  levied  by  persons  having  no  authority. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed 


4 1 


Harriet  Barnes  et  al. 

v. 

Atlanta  Hazleton  et  al. 


1.  Service  op  process — upon  several  defendants.  The  return  upon  a  summons 
in  chancery  against  several  defendants,  was,  "This  writ  personally  served  by 
delivering  copies  of  the  same  to  the  within  named  defendants : "  Held,  that  it 
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would  be  implied  the  process  was  served  by  copy  on  each  individual  defendant, 
and  was  regular. 

2.  Infants.  Against  an  infant  nothing  is  to  be  intended,  but  everything 
must  be  proved. 

3.  Same — bringing  a  portion  into  hotchpot.  Where  an  infant  defendant  in 
chancery  represents,  in  the  distribution  of  the  property  involved,  a  person  to 
whom  it  is  alleged  an  advancement  was  made  which  ought  to  be  brought  into 
hotchpot,  it  must  be  proven,  as  against  the  infant,  that  the  advancement  was 
equal  to  the  share  thus  represented,  to  bar  the  infant's  rights ;  the  minor  could 
not  bring  the  advancement  into  hotchpot,  nor  be  charged  with  laches  in  omitting 
to  do  so. 

4.  Same — of  the  character  of  decree  to  be  rendered  against  an  infant.  It  is  no 
objection  to  a  decree  against  an  infant,  that  it  is  absolute  in  form  in  the  first 
instance.  Under  the  practice  in  chancery,  in  this  State,  that  is  the  character  of 
the  decree,  and  no  day  is  given  to  show  cause,  after  the  infant  becomes  of  age ; 
instead  thereof,  our  statute  gives  to  a  minor  five  years  after  attaining  full  age,  to 
bring  his  writ  of  error. 


Writ  of  Error  to  the  Circuit  Court  of  Wabash  county ; 
the  Hon.  S.  S.  Marshall,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below, 
for  a  partition  of  certain  lands  among  the  heirs  at  law  of 
James  Thompson,  deceased. 

The  return  of  service  upon  the  summons  was  as  follows : 
"  This  writ  personally  served  by  delivering  copies  of  the  same 
to  the  within  named  defendants,  March  8,  1863." 

Among  other  defendants  was  Harriet  Barnes,  a  grand- 
daughter of  the  intestate,  James  Thompson,  who  was  a  minor 
pending  the  suit,  and  against  whom  a  decree  was  rendered, 
finding  that  an  advancement  had  been  made  by  the  said 
James  Thompson,  in  his  lifetime,  to  his  daughter,  Jane 
Barnes,  who  was  the  mother  of  the  defendant,  Harriet,  the 
latter  representing  her  mother,  who  had  died,  in  the  distribu- 
tion of  the  estate,  and  the  court  decreed  that,  inasmuch  as  the 
defendant,  Harriet,  had  failed  and  refused  to  bring  the 
advancement  so  made  to  her  mother  into  hotchpot,  she  should 
be  forever  barred  from  any  title  or  interest  in  the  lands  sought 
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to  be  divided .;  and  the  estate  was  accordingly  directed  to  be 
divided  among  the  other  heirs  who  were  not,  in  that  way, 
barred  of  their  rights. 

There  seems  not  to  have  been  sufficient  evidence  that  the 
advancement  made  to  the  mother  of  the  defendant,  Harriet, 
if  any  was  made,  was  equal  to  her  share  in  the  estate,  and  the 
decree  is  alleged  to  be  erroneous  as  to  said  Harriet,  she  being 
a  minor,  and  therefore  unable  to  bring  the  advancement  into 
hotchpot.  As  to  the  adult  defendants,  it  is  insisted  there  was 
not  sufficient  service  of  process  upon  them,  to  support  a  decree 
pro  confesso. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Messrs.  Tanner  &  Casey  and  Mr.  S.  Lewis  Dwight,  for 
the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  language  of  the  sheriff's  return,  forces  the  implication 
that  the  process  was  served  by  copy  on  each  individual  defen- 
dant, and  was  regular,  and  justified  the  default  against  the 
adults  so  served. 

As  to  the  plaintiff  in  error,  Harriet  Barnes,  she  was  a  minor, 
and  should  not  have  been  cut  off  from  her  distributive  share  of 
of  her  grandfather's  estate  on  account  of  the  alleged  advance- 
ment to  her  deceased  mother,  without  proof  that  such 
advancement  was  equal  to  her  share.  Being  a  minor,  she  could 
not  bring  the  share  received  by  her  mother,  if  any  was 
received,  into  hotchpot.  The  court,  therefore,  before  decree- 
ing against  her,  should  have  required  full  proof  that  her 
deceased  mother  had  received  her  share  by  way  of  advance- 
ment. Against  an  infant  nothing  is  to  be  intended,  but  every 
thing  must  be  proved.  Hitt  v.  Ormsbee,  12  111.  166 ;  Hamil- 
ton v.  Oilman  et  al.  ib.  260  ;  Cost  et  al,  v.  Hose  et  al.  17  ib. 
278. 
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As  to  the  objection  that  the  decree  was  absolute  against  this 
plaintiff  in  error,  there  was  no  error  in  that  respect.  Under  the 
uniform  practice  in  chancery,  in  this  State,  a  decree  against  an 
infant  is,  in  the  first  instance,  absolute,  and  no  day  is  given 
to  show  cause  after  he  becomes  of  age.  Instead  thereof,  our 
statute  gives  to  a  minor  five  years  after  attaining  full  age,  to 
bring  his  writ  of  error.     Gross'  Stat.  514. 

For  the  error  specified,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


>;■;■ 


James  M.  Pace 

v. 

The  People  of  the  State  of  Illinois,  ex  rel. 

Joseph  D.  McMeen. 


1.  Resignation  of  an  office — and  acceptance  thereof.  A  county  superinten- 
dent of  schools  addressed  and  presented  to  the  county  court  of  his  county,  a 
paper  as  follows  :  "  The  undersigned  hereby  tenders  his  resignation  as  county 
superintendent  of  sohools."  This  paper  was  received  by  the  court,  and  handed 
to  their  clerk  to  be  placed  on  the  files  of  the  court,  and  was  by  him  so  filed. 
This  was  a  virtual  acceptance  of  the  resignation,  which  was  not  subject  to  be 
revoked  by  the  party  presenting  it.  It  was  not  necessary  to  enter  an  order  upon 
the  records  accepting  the  resignation  in  form. 

2.  County  Court — of  the  number  to  constitute  a  quorum.  The  county  judge 
and  one  associate  justice  constituted  a  quorum  for  the  purpose  of  accepting  the 
resignation. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 


The  opinion  states  the  case. 
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Mr.  G.  Weight  and  Mr.  C.  H.  Patton,  for  the  appellant. 

Messrs.  Tanner  &  Casey,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
on  the  relation  of  Joseph  D.  McMeen,  brought  for  the  purpose 
of  ousting  the  appellant,  Pace,  from  the  office  of  County 
Superintendent  of  Schools  in  the  county  of  Jefferson.  It 
appears  from  the  record  that  on  the  23d  day  of  June,  1868, 
Pace,  being  then  the  lawful  incumbent  of  said  office,  and 
being  also  a  candidate  for  the  office  of  circuit  clerk,  presented 
to  the  county  court,  in  session  on  that  day,  the  following 
paper : 

"  To  the  Honorable  County  Court  of  Jefferson  county,  Illinois : 
"  The  undersigned  hereby  tenders  his  resignation  as  County 
Superintendent  of  Schools. 

"  James  M.  Pace. 
"Mt.  Yernon,  111.,  June  23,  1868." 

Two  only  of  the  three  justices  constituting  the  court,  were 
present,  and  they  both  testify  that  they  remonstrated  with 
appellant  against  his  resignation,  assigning  as  a  reason  that 
the  school  records  had  been  destroyed  by  fire,  and  that  no 
other  person  could  so  well  attend  to  the  duties  of  the  office. 
The  appellant  replied,  that  he  was  a  candidate  ibr  the  clerk- 
ship, and  people  said  he  already  had  one  important  office 
which  he  was  retaining  to  fall  back  upon,  if  defeated  in  regard 
to  the  other,  and  that  he  intended  to  remove  that  objection  by 
resigning  the  office  of  superintendent.  Thereupon  one  of  the 
judges  handed  the  resignation  to  the  clerk,  directing  him  to 
file  it,  and  remarking  that  they  were  not  then  prepared  to 
appoint  a  successor,  as  one  member  of  the  court  was  absent. 
The  paper  was  taken  by  the  clerk,  endorsed  "  filed  June  23, 
28— 50th  III. 
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1S68,  by  B.  E.  Patton,  D.  C,"  and  placed  among  the  files  of 
the  office. 

On  the  31st  of  July,  1868,  the  court  again  met,  and 
appointed  the  relator  county  superintendent.  Before  this  was 
done,  however,  and  on  the  10th  day  of  July,  1868,  the  appel- 
lant had  filed  in  the  county  clerk's  office,  another  paper,  signed 
by  him,  in  which  he  declares  that  he  revokes  his  resignation 
tendered  on  the  23d  of  June,  and  before  the  action  of  the 
court  on  the  31st  of  July,  he  called  their  attention  to  this 
resignation.  On  the  25th  of  June,  the  appellant  published  in 
the  county  newspaper,  over  his  own  signature,  an  article 
addressed  "  To  the  Public,"  in  which  he  says,  that,  having 
learned  objections  had  been  taken  to  his  being  a  candidate  for 
one  office  while  filling  another,  he  takes  this  method  of  making 
known  that  he  had  tendered  his  resignation  as  superintendent 
of  schools,  and  gives  a  copy  of  his  resignation. 

The  circuit  court,  on  the  hearing,  pronounced  a  judgment 
of  ouster,  which  the  appellant  asks  us  to  'reverse,  urging  that 
his  resignation  was  never  accepted,  and  until  so  accepted  was 
subject  to  withdrawal. 

We  are,  however,  of  opinion  that  the  resignation  was  com- 
plete, and  was  so  understood  by  the  parties  at  the  time.  It 
was  wholly  unnecessary  to  enter  an  order  upon  the  records 
accepting  the  resignation  in  form.  The  resignation  was  in  fact 
received  by  the  court,  and  handed  to  their  clerk  to  be  placed 
on  the  files  of  the  court,  and  was  by  him  so  filed.  This  was 
a  virtual  acceptance.  Nothing  was  said  about  a  future  revo- 
cation, and  the  only  reason  why  a  successor  was  not  at  once 
appointed,  was  because  one  member  of  the  court  was  absent. 
In  two  days  thereafter,  the  appellant  publishes  his  address  to 
the  people  of  the  county,  by  which  he  seeks  to  have  it  under- 
stood that  he  has  positively  resigned.  It  is  true,  as  urged  by 
counsel,  that  the  letter  of  resignation  uses  the  phrase  "  tenders 
his  resignation,"  and  the  verb  to  tender,  implies  the  offer  of 
something  for  acceptance.  Even  in  that  view,  as  we  have 
already  stated,  there  was  a  substantial  acceptance  by  the  county 
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court.  But  we  attach  no  importance  to  the  use  of  that  word. 
We  will  not  be  so  ungracious  to  the  appellant  as  to  suppose 
that  he  used  it  with  a  view  to  a  subsequent  revocation,  in  default 
of  a  formal  acceptance  by  a  resolution  of  the  county  court 
spread  upon  the  records,  having,  in  the  meantime,  claimed 
before  the  people  that  he  had  voluntarily  laid  aside  his  office, 
and  thus  removed  that  objection  to  his  election  to  another.  If 
such  was  the  purpose  of  appellant,  he  cannot  expect  the  courts 
to  aid  him  in  its  accomplishment.  But  whether  or  not  he 
phrased  his  letter  with  a  view  to  an  ulterior  revocation,  it  is 
very  clear,  from  all  the  testimony,  that  it  was  presented  by  him 
as  an  absolute  resignation,  to  take  effect  in  presently  that  it 
was  so  received  by  the  county  court,  and  that  he  claimed  the 
popular  favor  on  the  ground  that  he  had  resigned.  He  can 
not  complain  at  being  required  to  abide  by  his  own  construc- 
tion of  his  own  act.  The  case  of  Gates  v.  Delaware  county,  12 
Iowa,  405,  is  singularly  in  point. 

It  is  further  objected  that,  as  there  were  present  at  these 
proceedings  only  the  county  judge  and  one  of  the  two  associ- 
ate justices,  the  court  was  not.  properly  organized.  It  is 
unnecessary  to  consume  time  in  considering  this  objection. 
The  constitution  provides  that  "  the  county  judge,  with  such 
justices  of  the  peace  in  each  county  as  may  be  designated  by 
law,  shall  hold  terms  for  the  transaction  of  county  business." 
The  act  of  1847  provides  that  any  two  of  the  three  members 
of  the  county  court  shall  constitute  a  quorum.  It  is  objected 
that  under  this  law  the  two  justices  could  sit  in  the  absence 
of  the  county  judge,  and  this  would  infringe  the  constitution. 
We  will  decide  that  question  when  it  arises.  In  this  case  the 
county  judge  was  present. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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James  P.  Haynes 

V. 

Harvey  B.  Lucas. 

1.  Action  op  debt — whether  it  will  lie.  A  contract  for  the  sale  of  land,  recited 
that  the  vendor  had  sold  certain  described  lands  to  the  purchaser,  at  a  stipulated 
price,  a  portion  of  which  was  paid  cash  in  hand,  and  the  balance  secured  by  the 
promissory  notes  of  the  purchaser,  upon  the  full  payment  of  which  the  vendor 
agreed  to  convey  by  deed  with  warranty.  The  purchaser,  without  having;  paid 
the  notes,  brought  an  action  of  debt  to  recover  back  the  money  he  had  paid, 
declaring  specially  on  the  contract,  alleging  the  vendor  could  not  convey  by 
reason  of  the  premises  having  been  sold  under  incumbrances  created  by  him : 
Held,  that  covenant,  not  debt,  was  the  remedy.  Debt  will  lie  only  for  a  sum 
certain  or  a  sum  that  may  be  rendered  certain  by  computation.  In  this  case,  the 
action  was  for  the  breach  of  the  terms  of  the  agreement,  and  not  for  a  sum  of 
money  eo  nomine  and  in  numero. 

2.  Pleading — carrying  demurrer  back  to  a  prior  pleading.  Where  a  demurrer 
is  interposed  to  a  bad  plea,  and  that  is  the  only  plea  filed,  the  demurrer  may  be 
carried  back  and  sustained  to  a  defective  declaration. 

3.  Defective  declaration — how  availed  of.  Where  a  declaration  is  so  defec- 
tive that  it  will  not  support  a  judgment,  as  when  it  shows  on  its  face  that  another 
form  of  action  should  have  been  resorted  to,  advantage  may  be  taken  of  the 
defect,  in  arrest  of  judgment,  or  on  error,  although  a  good  plea  may  have  been 
interposed. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  M.  Durham,  for  the  plaintiff  in  error. 

Mr.  Anthony  D.  Lane,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  commenced  by  defendant  in 
error,  in  the  Washington  Circuit  Court,  against  plaintiff  in 
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error.     The  declaration  contained  one  count,  which  was  upon 
this  obligation : 

"  Know  all  men  by  these  presents,  that  I,  James  P.  Haynes, 
do  hereby  contract  to  sell  unto  Harvey  B.  Lucas,  all  the  fol- 
lowing real  estate,  to  wit :  E-J-  S.  E.  and  SJ  N.  E.,  Section  36, 
T.  2,  S.  E.  1,  W  3  P.  M.;  and  W%  S.  W.  Section  16,  T.  2,  g. 
E,  1,  E.  3  P.  M.,  for  the  consideration  of  $4,000,  which  is  to 
me  in  hand  paid,  and  the  receipt  whereof  is  hereby  acknowl- 
edged ;  and,  whereas,  the  sum  of  $3,500  yet  remains  unpaid, 
and  the  said  Harvey  B.  Lucas  has  this  day  given  me  his 
promissory  notes  payable  as  follows,  to  wit:  One  note  for 
$250,  and  one  day  after  date,  with  ten  per  cent,  interest,  and 
one,  etc.,  for  $1,000,  one  year ;  and  one,  etc.,  for  $1,000,  two 
years;  and  one,  etc.,  for  $1,250,  four  years. 

"Now,  if  the  said  Harvey  B.  Lucas,  his  heirs  or  assigns, 
shall  well  and  truly  pay  to  me,  the  said  James  P.  Haynes,  my 
heirs,  executors  or  administrators,  said  moneys  in  manner 
above  set  forth,  then,  upon  the  full  payment  thereof,  I  bind 
myself,  my  heirs,  executors  or  administrators,  to  make,  exe- 
cute and  deliver  unto  the  said  Harvey  B.  Lucas,  his  heirs  or 
assigns,  a  good  warranty  deed. 

"  James  P.  Haynes."     [Seal.] 

The  breach  is  averred  to  have  been,  a  failure  of  the  plaintiff 
in  error  to  convey  the  lands  described  in  the  writing  obliga- 
tory, and  that  they  were  encumbered  at  the  time  the  sale  was 
made,  and  had  been  subsequently  sold  under  the  incumbrances, 
and  the  title  had  passed  from  plaintiff  in  error,  whereby  he 
became  unable  to  comply  with  his  agreement ;  and  that  the 
contract  had  become  forfeited,  and  a  right  of  action  had 
accrued  to  defendant  in  error.  Plaintiff  in  error  filed  a  plea 
of  nil  debet,  with  a  notice  that  he  would  rely  upon  the  agree- 
ment of  defendant  in  error  to  pay  the  balance  of  the  purchase 
money  promptly,  so  as  to  enable  plaintiff  in  error  to  pay  and 
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discharge  the  incumbrances  against  the  land,  which  he  failed 
to  do,  as  a  defense  to  the  action. 

To  this  plea  defendant  in  error  interposed  a  demurrer,  which 
the  court  sustained,  and  plaintiff  in  error  failing  to  answer 
further,  the  court  rendered  judgment  on  the  demurrer,  assessed 
the  damages  and  awarded  execution.  The  cause  is  brought 
to  this  court  on  error,  and  it  is  urged  as  ground  for  a  reversal 
that  the  court  should  have  carried  the  demurrer  back  and 
sustained  it  to  the  declaration. 

It  will  be  observed,  that  this  is  not  a  penal  bond,  nor  is 
there  any  liquidated  sum  fixed  in  it,  by  which  the  action  of 
debt  could  be  maintained.  That  action  only  lies  for  a  sum 
certain  or  a  sum  that  may  be  rendered  certain  by  computation. 
1  Chit.  PL  108,  8  Am.  Ed.  It  may  be  sustained  on  a  contract 
to  pay  a  specified  sum  per  load  for  wood,  the  quantity  of  which 
is  not  ascertained ;  but  it  is  not  sustainable  for  unliquidated 
damages.  lb.  Had  this  writing  obligatory  been  for  the  pay- 
ment of  a  specific  sum  of  money,  upon  the  condition  that  the 
obligor  had  failed  to  convey  according  to  the  agreement,  then 
the  action  could  have  been  supported.  But  in  this  case,  the 
action  is  for  the  breach  of  the  terms  of  the  agreement,  and 
not  for  a  sum  of  money  eo  nomine  and  in  nwnero.  There 
seems  to  be  no  doubt  that  covenant  is  the  proper  action  for  a 
breach  of  the  agreement  contained  in  this  writing  obligatory. 
It  would  violate  the  rules  of  pleading  to  hold  that  an  action 
of  debt  would  lie  for  a  breach  of  this  obligation.  As  the 
common  money  counts  were  not  added  to  the  special  count, 
the  question  is  not  presented  whether  the  action  for  money 
had  and  received,  could  be  maintained  to  recover  the  pur- 
chase money  paid  on  the  agreement. 

Inasmuch  as  it  is  the  uniform  practice  to  render  judgment 
on  demurrer  against  the  party  committing  the  first  fault  in 
pleading,  the  court  should  have  carried  the  demurrer  back  and 
sustained  it  to  the  declaration.  It  disclosed  on  its  face  that 
debt  would  not  lie  for  the  breach  of  the  contract  complained 
of,  and  hence  the  declaration  was  fatally  defective. 
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The  authorities  to  which  reference  is  made,  to  show  that 
the  question  of  the  sufficiency  of  the  declaration  could  not  be 
raised  on  this  demurrer,  do  not  apply  to  this  case.  In  the 
cases  referred  to,  a  good  plea  was  filed,  while  in  this,  the  plea 
was  bad  and  the  court  could  not  do  otherwise  than  sustain  the 
demurrer  to  it,  and  having  done  so,  then  there  was  no  plea  to 
the  declaration,  and  it  would  reach  this  defective  count  as 
though  no  plea  had  been  filed.  And  in  the  case  of  Wilson  v. 
Myricky  26  111.  35,  it  is  held  that  if  the  declaration  is  so  defec- 
tive that  it  cannot  sustain  a  judgment,  advantage  may  be 
taken  of  the  defect  in  arrest  of  judgment  or  on  error,  although 
a  good  plea  may  have  been  interposed.  As  debt  will  not  lie 
on  this  writing  obligatory,  it  follows  that  the  declaration  is  so 
defective  that  it  cannot  sustain  the  judgment,  and  hence,  even 
had  the  plea  been  good,  that  defect  would  be  ground  of  error. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,  for  the  use  of 

Nancy  J.  Ingram's  Administrators. 

v. 

Aaron  G.  Cloud  et  al. 

1.  Bond  for  costs — time  to  object  for  want  thereof.  After  a  demurrer  to  the 
declaration,  it  is  too  late  to  move  to  dismiss  the  cause  for  want  of  security  for 
costs.  Such  a  motion  is  a  dilatory  motion,  and  if  not  interposed  in  due  time 
will  be  considered  as  waived,  and  it  is  not  in  apt  time  after  the  time  for  pleading 
in  abatement  has  passed. 

2.  Judgment  against  the  plaintiff — in  an  action  on  an  official  bond — the  bene- 
ficial plaintiff  being  an  administrator.  In  an  action  in  the  name  of  the  people, 
for  the  use  of  an  administrator,  upon  the  official  bond  of  another  administrator, 
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upon  a  dismissal  of  the  cause,  judgment  was  entered  against  the  plaintiffs  for 
costs.  This  was  erroneous,  for  if  the  people  were  plaintiffs  no  judgment  for 
costs  could  be  given  against  them  ;  if  the  administrator  for  whose  use  the  suit 
was  brought,  then  the  judgment  should  not  have  been  against  him  personally, 
but  to  be  paid  in  due  course  of  administration. 


Writ  of  Error  to  the  Circuit  Court  of  Hamilton  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Messrs.  Tanner  &  Casey  and  Mr.  John  Coker,  for  the 
plaintiffs  in  error. 

Messrs.  McElvain  &  Hamill  and  Messrs.  Townshend  & 
"Walker,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  in  the  Hamilton  Circuit  Court, 
against  the  sureties  of  a  defaulting  administrator,  on  his  bond 
as  administrator,  brought  to  the  October  term,  1866,  of  that 
court. 

At  this  term,  the  defendants  put  in  a  general  demurrer  to 
the  declaration,  which  was  sustained,  and  leave  given  plaintiffs 
to  amend.  The  amendment  was  made  and  the  cause  continued 
until  the  next  April  term,  at  which  term  the  cause  was  again 
continued  to  the  October  term.  At  that  term  the  defendants 
again  filed  a  demurrer  to  the  declaration,  but  subsequently 
withdrew  it ;  and  at  the  same  time  the  plaintiffs  asked  and 
obtained  leave  to  amend  their  declaration,  and  the  cause  was 
continued. 

At  the  April  term,  1868,  the  defendants  submitted  a  motion 
to  dismiss  the  cause  for  want  of  a  bond  for  costs,  which  motion, 
against  the  objections  of  plaintiffs,  the  court  allowed,  and 
adjudged  the  costs  against  the  plaintiffs. 
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To  reverse  this  judgment  the  record  is  brought  here  by  writ 
of  error. 

Plaintiffs  in  error  make  the  point  that  it  was  error  to  dismiss 
the  suit  for  the  cause  alleged. 

They  insist  the  motion  came  too  late.  The  demurrer  to  the 
declaration  was  to  the  merits,  and  we  know  of  no  precedent 
in  this  court,  where,  after  a  plea  to  the  merits,  a  dilatory  motion 
has  been  sustained.  In  the  case  of  Trustees  of  Schools  v. 
Walters,  12  111.  154,  it  was  held,  a  motion  to  dismiss  for  want 
of  security  for  costs,  even  in  cases  within  the  statute,  comes 
too  late  after  answering  to  the  merits.  It  is  a  dilatory  motion, 
and  if  not  interposed  in  due  time,  will  be  considered  as  waived, 
and  it  is  not  in  apt  time  after  the  time  for  pleading  in  abate- 
ment has  passed. 

To  the  same  effect  are  Randolph  v.  Emerick,  13  ib.  344,  and 
Dunning  v.  Dunning,  37  ib.  306,  and  such  is  the  whole  cur- 
rent of  the  decisions  of  this  court. 

In  Ripley  v.  Morris,  2  Gilm.  381,  no  step  had  been  taken 
in  the  cause,  and  the  motion  to  dismiss  was,  therefore,  in  apt 
time,  and  the  same  in  Hickman  v.  Haines,  5  ib.  20,  cited  by 
defendants  in  error. 

In  Edwards  v.  Helm*  4  Scam.  143,  cited  by  defendants  in 
error,  the  court  denied  the  rule  to  give  security  for  costs,  the 
motion  having  been  made  after  the  argument  had  commenced, 
and  in  Erasure  v.  Zimmerly,  25  111.  202,  it  was  denied,  the 
motion  having  been  made  after  the  jury  was  empanneled. 

Another  point  made  by  plaintiffs  in  error  is,  that  the  court 
gave  judgment  for  costs  against  the  administrators,  personally. 

The  administrators  of  Ingram  were  the  cestuis  que  use  of  the 
plaintiffs,  who  were  the  people  of  the  State. 

The  judgment  is  that  the  defendants  recover  of  the  plain- 
tiffs the  costs.  Now,  if  the  people  were  plaintiffs  no  judgment 
for  costs  could  be  given  against  them ;  if  the  administrators, 
then  the  judgment  should  not  be  against  them  personally,  but 
to  be  paid  in  due  course  of  administration.     Church  et  al.  v. 
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Jewett  et  al.,  1   Scam.  55  ;  Hunter,  Admr.  v.  Bilyeu,  39  111. 
367. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Andrew  Stolberg 

v. 

Fredericks  Ohnmacht. 

1.  Forcible  entry  and  detainer — necessity  of  an  affidavit.  The  filing  of  an 
affidavit,  preliminary  to  a  summons  in  an  action  of  forcible  entry  and  detainer, 
is  essential  to  give  the  justice  jurisdiction  of  the  subject  matter.  The  complaint 
cannot  be  made  verbally  under  oath,  and  the  justice  thereupon  issue  summons, 
nor  can  the  justice  acquire  jurisdiction,  by  allowing  an  affidavit  to  be  filed  on 
the  day  of  the  trial.  The  affidavit  is  the  jurisdictional  foundation  for  the 
entire  proceeding,  and  must  precede  the  summons. 

2.  Appeals  prom  justices — dismissal  in  the  circuit  court.  Where  a  justice 
issues  a  summons  in  an  action  of  forcible  entry  and  detainer  without  an  affidavit 
having  been  previously  filed,  an  appeal  to  the  circuit  court  by  the  defendant  will 
not  cure  the  want  of  jurisdiction  of  the  justice  over  the  subject  matter  ;  such 
a  case  is  not  within  the  rule,  that  an  appeal  by  the  defendant  will  cure  the 
want  of  a  summons  before  the  justice. 

Appeal  from  the  Circuit  Court   of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  Winkelman,  for  the  appellant. 

Mr.  Chas.  W.  Thomas,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer,  in  which 
the  justice  issued  a  summons  without  an  affidavit  filed.  The 
defendant  appeared  and  moved  to  dismiss  the  suit.  The  justice 
overruled  the  motion  and  allowed  the  plaintiff  at  that  time, 
being  the  day  of  trial,  to  swear  to  and  file  his  affidavit.  The 
justice  rendered  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed  to  the  circuit  court,  where  the  motion  to 
dismiss  Avas  again  made  and  was  allowed.  The  plaintiff  brings 
the  case  here,  assigning  as  error  the  action  of  the  circuit  court 
in  dismissing  the  case. 

It  is  urged,  by  appellant's  counsel,  that  an  affidavit  is  not 
necessary  as  preliminary  to  a  summons ;  that  the  complaint 
may  be  made  verbally,  under  oath,  and  the  justice  may  there- 
upon issue  summons.  Such  a  construction  would  be  a  plain 
violation  of  the  statute,  and  opposed  to  the  interpretation  it 
has  received  from  the  time  of  its  enactment.  The  affidavit  is 
the  foundation  of  the  jurisdiction,  and  has  been  constantly  so 
held  in  this  court.  The  justice  had  no  jurisdiction  when  he 
issued  the  summons,  and  could  acquire  none,  for  the  purposes 
of  that  suit,  by  allowing  an  affidavit  to  be  filed  on  the  day  of 
trial.  Neither  was  the  difficulty  cured  by  appeal  to  the  circuit 
court  so  as  to  bring  the  case  within  the  rule  laid  down  in 
Swingley  v.  Haines,  22  111.  216,  and  subsequent  cases  of  like 
character.  It  was  there  held,  under  the  express  provisions  of 
the  statute,  that,  by  an  appeal  to  the  circuit  court,  that  court 
acquired  jurisdiction  over  the  person  of  the  appellant,  even 
though  there  had  been  no  summons  in  the  court  below.  But 
the  statute  also  provides  that,  if  the  justice  had  no  jurisdiction 
of  the  subject  matter,  the  circuit  court  shall  dismiss  the  suit. 
That  was  the  difficulty  here.  The  justice  had  brought  the 
defendant  into  court  by  summons,  and  he  had  appeared,  but 
having  brought  him  there,  he  had  no  jurisdiction  to  compel 
him  to  defend  against  a  complaint  for  forcible  entry  and 
detainer,  because  no  complaint  had  been  made  in  any  manner 
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of  which  the  justice  could  take  cognizance,  and  the  law 
requires  it  to  be  made  at  the  beginning,  as  the  jurisdictional 
foundation  for  the  entire  proceedings. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Harvey  Frank 

v. 
Henry  Miner. 


1.  Chattel  mortgages — before  whom  to  be  acknowledged.  Where  personal 
property  is  permitted  to  remain  with  the  mortgagor,  under  a  provision  to  that 
effect  contained  in  the  mortgage,  the  instrument  must  be  acknowledged  before  a 
justice  of  the  peace  in  the  precinct  in  which  the  mortgagor  resides,  or  the  mort- 
gage will  be  void  as  to  creditors  and  purchasers.  If  there  be  no  justice  of  the 
peace  in  the  precinct,  or  none  capable  of  acting,  the  parties  are  left  as  at  the 
common  law,  under  which  all  sales  and  pledges  of  personal  property  were  void 
as  to  creditors  and  purchasers,  unless  the  possession  accompanied  and  went  with 
the  title  or  to  the  pledgee. 

2.  Same — of  notice  by  recording  or  otherwise.  Where  a  mortgage  on  chattels 
is  not  executed  and  recorded  in  conformity  with  the  statute,  although  spread 
upon  the  record,  it  is  not  notice  to  creditors  and  purchasers,  nor  will  creditors 
and  purchasers  be  affected  by  any  other  notice  of  such  mortgage,  although  it  may 
be  valid  and  binding  between  the  parties. 

3.  Same — of  subsequorf  possession  by  mortgagee.  Although  the  possession  of 
personal  property  by  the  mortgagor  may  be  fraudulent,  as  against  creditors  and 
purchasers,  by  reason  of  the  mortgage  not  having  been  properly  acknowledged, 
still  if  the  mortgagee  actually  obtains  the  possession  under  a  clause  in  the  mort- 
gage permitting  him  to  do  so,  before  any  other  rights  attach  as  respects  the 
property,  he  will  hold  the  same  position  he  would  if  the  possession  had  passed  to 
him  at  the  time  the  mortgage  was  given. 

4.  So,  where  there  were  two  mortgagees  of  the  same  property,  by  different 
mortgages,  both  of  which  provided  for  the  possession  to  remain  with  the  mort- 
gagor, but  both  void  as  to  creditors  and  purchasers,  by  reason  of  not  being 
acknowledged  before  the  proper  officer,  if  the  junior  mortgagee  first  obtains  the 
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possession,  he  will  hold  it  under  his  mortgage,   as  against  the  prior  mortgagee, 
although  he  had  notice  of  the  prior  mortgage. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the 
Hon.  K.  S.  Canby,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Mr.  Silas  L.  Bryan,  for  the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellant  in  the 
Clay  Circuit  Court,  against  appellee,  for  the  recovery  of  two 
horses,  a  two-horse  wagon  and  harness.  To  the  declaration 
defendant  filed  four  pleas :  1st,  non  cepit ;  2d,  property  in 
defendant;  3d,  property  in  one  Garret  ft.  Garretson,  and  4th, 
non  detinet.  On  these  pleas  issues  were  joined,  and  a  trial 
was  had  by  the  court  and  a  jury. 

It  appears  from  the  evidence,  that  John  Frost  was  indebted 
to  appellant  in  the  sum  of  several  hundred  dollars,  and  to 
secure  the  same,  executed  a  chattel  mortgage  on  this  and  other 
property  ;  that  the  mortgage  was  acknowledged:  before  a  jus- 
tice of  the  peace  of  a  different  precinct  from  that  in  which  the 
mortgagor  resided,  the  only  justice  of  the  peace  of  that  township 
having  informed  appellant,  a  short  time  previous,  that  he  would 
do  no  business  as  a  justice.  The  mortgage  bears  date  the  14th 
day  of  January,  1868,  and  contains  a  provision  that  Frost 
might  retain  possession  until  default,  but  if  appellant  should  at 
any  time  feel  that  the  property  was  insecure,  he  might  reduce 
it  into  his  possession  and  sell  it.  Appellant,  finding  that 
Frost  was  selling  the  property,  was  preparing  to  take  the  horses, 
wagon  and  harness  in  dispute,  into  possession,  when  appellee 
took  the  property  under  a  mortgage  executed  by  Frost  on  the 
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same  property,  to  Garret  R.  Garretson.  dated  the  third  day 
of  February,  1S6S,  and  like  appellant's,  was  acknowledged 
in  a  precinct  different  from  that  in  which  Frost,  the  mortgagor, 
resided.  This  latter  mortgage  contained  a  clause  similar  to 
that  in  appellant's  mortgage.  A  few  hours  after  appellee 
obtained  possession  of  the  property,  appellant  demanded,  it, 
when,  as  he  and  another  witness  swear,  appellee  refused  to 
give  it  up,  but  said  he  was  sorry  for  what  he  had  done,  said 
he  knew  nothing  about  it,  and  that  Garretson  did  not  tell  him 
to  take  possession,  but  appellee  said,  as  lie  had  taken  the 
property  he  would  not  surrender  it  unless  it  was  taken  accord- 
ing to  law. 

Garretson  states  that  he  took  the  mortgage,  and  that  it  was 
to  secure  a  just  debt;  that  he  left  it  to  be  recorded,  and  told 
appellee  to  get  it  and  keep  it ;  that  he  knew  the  property  was 
sufficient  to  pay  both  debts,  and  he  expected  appellant's  to  be 
first  paid  ;  that  his  nephew,  appellee,  wrote  him  what  he  had 
done,  and  he  approved  of  it,  and  he  considered  appellee  his 
agent. 

Appellee  testified  that  Frost  was  his  kinsman,  and  that  the 
latter  had  applied  to  him  the  day  before  he  took  the  property,  to 
borrow  money  or  to  get  him  to  become  his  surety,  but  he  refused ; 
that  on  the  day  he  took  the  property,  Frost  and  Whittlesy,  an 
attorney,  advised  him  to  take  it  under  the  Garretson  mortgage; 
that  he  went  to  the  record er's  office  and  got  the  mortgage,  and 
then  went  to  Frost  and  got  the  property,  and  handed  the 
mortgage  to  Frost,  but  did  not  tell  him  he  was  acting  as  the 
agent  of  Garretson ;  that  Garretson  told  appellee  to  get  the  mort- 
gage from  the  recorder,  and  attend  to  it  for  him  ;  that  he  did  not 
remember  saying  to  appellant  that  he  was  sorry  for  what  he 
had  done,  and  swears  "  positively,  that  he  did  not  say  so." 
He,  on  the  same  day,  went  to  the  justice  of  the  peace  in  the 
precinct  in  which  Frost  resided,  to  get  a  new  mortgage,  but 
that  officer  was  not  acting,  and  he  failed  to  procure  one.  He 
says  he  was  acting  as  the  agent  of  Garretson. 
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On  this  evidence  the  jury  found  the  issues  for  the  defen- 
dant, and  plaintiff  thereupon  entered  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  a  judgment  rendered 
on  the  verdict.  The  case  is  "brought  to  this  court  by  appeal, 
and  appellant  assigns  for  error,  that  the  judgment  is  against 
the  law  ;  is  against  the  evidence ;  that  the  court  erred  in  giv- 
ing improper  instructions;  in  refusing  proper  instructions ; 
and  in  overruling  a  motion  for  a  new  trial. 

At  the  common  law,  all  sales  and  pledges  of  personal  pro- 
perty were  .void,  unless,  the  possession  accompanied  and  went 
with  the  title  or  to  the  pledgee ;  and  where  a  vendor  or 
pledgor  retained  the  possession,  the  transaction  was  held  to  be 
fraudulent  j^t*  se,  and  incapable  of  explanation.  But  our  leg- 
islature has  altered  the  common  law  in  so  far  as  to  permit  the 
mortgagor  to  retain  possession  of  the  mortgaged  property 
where  it  is  provided  in  the  instrument  itself,  when  properly 
executed  and  acknowledged,  and  by  having  a  proper  entry 
made  by  the  justice  of  the  peace  in  his  docket,  and  by  having 
it  duly  recorded.  But  since  the  adoption  of  the  act,  this  court 
has  uniformly  held,  that  if  either  of  those  requirements  is 
wanting,  while  the  mortgage  is  binding  between  the  par- 
ties, it  is  void  as  to  creditors  and  purchasers.  See  Porter  v. 
Dement,  35  111.  479,  and  the  cases  therein  cited. 

Neither  of  these  mortgages  was  acknowledged  before  a 
justice  of  the  peace  in  the  precinct  in  which  the  mortgagor  resi- 
ded, and  they  were,  therefore,  void  as  to  creditors  and  purcha- 
sers. If  there  was  no  justice  of  the  peace  in  the  precinct,  or 
none  capable  of  acting,  the  parties  were  left  precisely  as  they 
would  have  been  had  the  statute  not  been  passed.  And  we 
have  seen  that  at  the  common  law,  to  have  rendered  their 
mortgages  valid,  they  should  have  taken  the  property  into 
possession.  It  then  follows,  that  neither  mortgage,  acquired 
any  advantage  over  the  other  by  priority  in  date,  or  other  act 
in  procuring  their  mortgages.  They  were  void  as  to  each 
other,  as  well  as  to  all  others  ;  but  being  governed  by  the  com- 
mon law,  the  mortgages  would  become  valid  and  binding  as 
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to  subsequent  creditors  and  purchasers,  so  soon  as  the  property 
was  reduced  to  possession  by  either  mortgagee,  under  and  in 
pursuance  to  the  terms  of  his  mortgage,  and  Garretson  was 
the  first  in  the  race  to  get  the  possession. 

It  has  been  repeatedly  held  by  this  court,  that  a  mortgage 
on  chattels,  which  is  not  executed  and  recorded  in  conformity 
with  the  statute,  although  spread  upon  the  record,  is  not  notice 
to  creditors  and  purchasers.  Nor  is  other  notice  of  such  void 
mortgage  binding  on  them ;  yet  all  such  mortgages  are,  if  oth- 
erwise formal,  valid  and  binding  between  the  parties.  It  then 
follows,  that  Garretson  was  in  no  wise  affected  by  notice  of 
appellant's  prior,  but  invalid  mortgage.  Both  mortgages, 
however,  contained  provisions  that  the  mortgagees  might 
reduce  the  property  to  possession,  and  under  those  provisions, 
either  party,  upon  reducing  it  to  possession,  would  occupy  the 
same  position  as  though  possession  had  accompanied  the  mort- 
gage at  the  time  it  was  executed,  unless  valid  liens  had 
intervened  before  possession  was  taken.  As  appellant's  mort- 
gage was  invalid,  had  Garretson  taken  possession  when  he 
received  his  mortgage,  it  would  have  been  binding  as  against 
appellant's  mortgage,  and  the  same  result  was  produced  when 
he  took  the  property  into  possession. 

There  is  no  question  of  fraud  or  bad  faith  raised  on  either 
of  these  mortgages,  and  hence  the  only  question  we  have  con- 
sidered is  the  rights  of  bonajide  mortgagees  thus  situated.  It 
is,  however,  urged  that  appellee  was  not  the  agent  of  Garret- 
son to  take  possession.  Appellee  testifies  that  he  acted  as  such, 
and  Garretson  swears  that  he  considered  him  as  his  agent,  and 
afterwards  fully  ratified  all  he  did,  in  taking  possession  of  the 
property.  From  this  evidence,  we  think  that  appellee  had 
authority  to  act,  but,  at  any  rate,  his  principal  ratified  the  act, 
and  that  is  all  that  is  required.  It  then  follows,  that  Gar- 
retson was  the  first  to  obtain  possession,  and  when  he  did  so 
his  mortgage  became  valid  and  binding  against  appellant's 
prior  void  mortgage,  and  was  entitled  to  hold  the  property  as 
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against  appellant,  as  though  he  had  taken  possession  when  his 
mortgage  was  executed. 

It  may  be  that  some  of  the  instructions  given  for  appellee 
are  not  strictly  accurate,  but  they  could  not  have  led  the  jury 
to  an  erroneous  finding.  Had  they  been  properly  modified, 
the  jury  could  not  have  found  differently,  and  as  justice  has 
manifestly  been  done,  we  do  not  feel  disposed  to  disturb  the 
judgment  of  the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 


William  Winkelman 

v. 

The  People  of  the  State  of  Illinois. 


1.  Appeal — when  it  lies.  An  appeal  will  lie  from  an  order  of  the  circuit  court, 
suspending  an  attorney  at  law  from  practice  therein. 

2.  Attorney  at  law — striking  from  the  roll.  The  circuit  courts  have  no  power 
to  strike  the  name  of  an  attorney  at  law  from  the  roll ;  that  power  rests  with  the 
Supreme  Court  alone. 

3.  Same — suspension  from  practice.  Nor  have  the  circuit  courts  the  power, 
permanently,  to  suspend  an  attorney  at  law  from  practice,  as  that  may  be  equiva- 
lent to  striking  from  the  roll,  in  its  effect  and  consequences. 

4.  It  may  be,  a  circuit  court  would  be  justified,  in  suspending  an  attorney 
from  practice  until  the  term  of  the  Supreme  Court  next  to  be  holden,  in  order  that 
proceedings  might  be  there  instituted  to  strike  his  name  from  the  roll ;  but  further 
than  that  the  circuit  court  could  not  go,  in  that  direction. 

5.  Should  no  movement  be  made  in  the  Supreme  Court  at  its  next  term  to 
have  his  name  stricken  from  the  roll,  the  circuit  court,  being  advised  thereof, 
would  rescind  the  order  of  suspension. 

6.  Kule  to  show  cause — and  the  order  thereunder.  An  order  making  a  rule 
to  show  cause,  absolute,  should  be  no  broader  than  the  rule  itself. 

29— 50th  III. 
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7.  So,  under  a  rule  against  an  attorney  to  show  cause  why  he  should  not  be 
suspended  from  practice,  at  the  bar  of  the  St.  Clair  Circuit  Court,  the  court 
could  not  enter  an  order,  suspending  him  from  practice  in  other  courts  in  the 
same  judicial  circuit. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge, presiding. 

Messrs.  Wingate,  Snyder  &  Niles,  for  the  appellant. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  shows  this  case :  At  the  March  term,  1868,  of 
the  St.  Clair  Circuit  Court,  the  presiding  judge  of  that  court, 
on  information  by  a  member  of  the  bar,  entered  a  rule  against 
the  appellant  to  show  cause  why  he  should  not  be  suspended 
from  practice  as  an  attorney  of  that  court.  The  charge  was, 
that  after  a  bill  in  chancery  had  been  filed  in  that  court  for  an 
injunction,  and  the  injunction  allowed  by  the  master  in 
chancery,  appellant  had,  without  authority,  interlined  and 
altered  the  same  in  a  material  part,  so  as  to  make  the  injunc- 
tion reach  other  parties. 

Appellant,  in  his  answer  to  the  rule,  did  not  deny  the  charge, 
but  denied  any  fraudulent  intent,  and  any  design  to  damage 
or  injure  any  person,  and  sets  out  in  full,  the  circumstances 
under  which  the  act  was  done. 

The  court,  after  hearing  the  appellant,  made  the  rule  abso- 
lute, and  made  the  suspension  co-extensive  with  his  judicial 
circuit,  which  includes,  besides  St.  Clair,  two  other  counties. 

To  reverse  this  order,  appellant  has  brought  the  record  to 
this  court  by  appeal. 

The  first  question  made  on  the  record  is,  does  an  appeal  lie 
in  such  case  ?  This  question  must  be  answered  in  the  affirma- 
tive.    In   the  case  of  Stuart  v.   The  People,  3  Scam.  395, 
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where  a  line  for  a  contempt,  had  been  imposed  by  the  circuit 
court  upon  the  plaintiff  in  error,  this  court  held  that  a  writ  of 
error  to  this  court  would  lie  therefrom,  and  reversed  the 
judgment. 

By  the  act  of  February  16,  1865,  it  is  provided  that  appeals 
shall  be  allowed  to  the  supreme  court  from  all  decrees,  judg- 
ments and  orders  of  inferior  courts  from  which  writs  of  error 
may  be  lawfully  prosecuted.  Now,  as  a  writ  of  error  can  be 
prosecuted  from  an  order  of  the  circuit  court  imposing  a  fine 
for  a  contempt,  it  follows  that  an  appeal  can  also  be  prosecuted 
from  an  order  of  like  character,  which  this  is.  The  remaining 
and  principal  question  is,  as  to  the  power  of  the  circuit  court 
to  enter  the  order  of  which  complaint  is  made. 

The  rule  entered  by  the  court  against  the  appellant  was  to 
show  cause  why  he  should  not  be  suspended  from  practice  at 
the  bar  of  the  St.  Clair  Circuit  court.  The  final  order,  suspends 
appellant  from  practice  in  all  the  courts  in  the  twenty-fourth 
judicial  circuit,  and  may  be  perpetual.  The  final  order  does 
not  follow  the  rule  entered  in  the  cause,  and  for  that  reason, 
if  no  other,  was  erroneous.  But  we  have  considered  what 
power  the  court  possessed  to  act  in  the  premises,  and  we  decide 
the  case  upon  that  point. 

The  subject  of  attorneys  and  counselors  at  law  has  been 
considered  by  the  legislature,  and  no  power  over  them  for 
mal-conduct,  and  such  was  the  import  of  the  charge  against 
appellant,  has  been  confided  to  the  circuit  courts.  Eo  power 
has  been  given  them  to  strike  an  attorney  from  the  rolls  for  any 
cause;  in  the  supreme  court  alone  is  that  power  reposed. 
Suspension  fronl  practice  may  be  equivalent  to  striking  from 
the  rolls  in  its  effect  and  consequences,  as  where  an  attorney 
has  an  established  and  profitable  practice  in  the  circuit  of  his 
choice,  depriving  him  of  it,  by  suspension,  is  no  less  than 
striking  his  name  from  the  rolls.  Various  considerations  may 
forbid  him  from  attempting  to  practice  in  another  circuit,  and 
years  might  elapse  before  he  could  be  able  to  obtain  practice 
in  one  to  which  he  was  a  stranger. 
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The  legislature  has  conferred  this  power  expressly  upon  this 
court.  By  the  fourth  section  of  the  act  respecting  attorneys 
and  counselors  at  law,  it  is  provided,  among  other  things,  that 
the  Justices  of  the  Supreme  Court,  in  open  court,  shall  have 
power,  at  their  discretion,  to  strike  the  name  of  any  attorney 
or  counselor  at  law  from  the  roll,  for  mal-conduct  in  office. 
Gross'  Comp.  41.  And  there  is  a  propriety  in  this,  as  the 
appointment  of  attorneys  and  counselors  is  made  by  that 
court,  and  the  power  of  removal,  appropriately  rests  with  the 
power  to  appoint.  In  some  States,  they  are  appointed  by  the 
circuit  courts,  and,  of  course,  removable  by  them,  for  proper 
cause.  We  know  of  no  power  inherent  in  the  circuit  courts, 
to  suspend  from  practice  an  attorney  duly  licensed  by  this 
court ;  at  least  none,  so  to  suspend  him,  as,  virtually,  to  strike 
him  from  the  roll. 

But  it  may  be  asked,  has  a  circuit  court  no  power  over  an 
attorney  who  shall  be  guilty  of  mal-conduct,  such  as  charged 
against  the  appellant  ?  The  answer  is,  such  court  possesses 
ample  power  in  the  premises.  Altering  the  pleas  of  a  court 
is  not  only  an  offense  of  a  grave  character,  but  being  done 
without  the  authority  of  the  court  in  which  the  files  are,  is  a 
contempt  of  that  court,  its  usages  and  customs,  and  is  punish- 
able by  fine  and  imprisonment.  On  the  possession  of  this 
power  can  those  courts  safely  repose,  and  in  its  exercise  pro- 
tect itself  from  such  abuses  as  appellant  is  alleged  to  have 
committed.  We  think  the  court  exceeded  its  power  in  the 
order  of  suspension. 

It  may  be,  the  court  would  be  justified  in  suspending  an 
attorney  from  practice,  until  the  term  of  the  supreme  court 
next  to  be  holden,  in  order  that  proceedings  might  be  there 
instituted  to  strike  his  name  from  the  roll,  but  further  than 
that,  we  are  not  of  opinion  the  court  could  go  in  that 
direction. 

Should  parties  interested,  or  the  State's  attorney,  make  no 
movement  in  the  supreme  court  at  its  next  term,  to  have  the 
name  stricken  from  the  roll,  the  circuit  court,  on  being  advised 
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thereof,  would  rescind  the  order  of  suspension.  As  the  case 
stands,  the  suspension  being  equivalent  to  striking  from  the 
roll,  we  are  satisfied,  the  circuit  court  exceeded  its  power, 
and  we  must  reverse  the  order. 

Order  reversed. 


The  City  of  Olney 

v. 

Harvey  &  Boyd. 

1.  Municipal  corporations — effect  of  a  change  in  their  organization,  in  respect 
to  pre-existing  indebted?iess.  Where,  by  an  act  of  the  legislature,  an  incorporated 
town  is  changed  to  a  city,  the  municipality  remains  the  same,  under  its  new 
organization  as  a  city,  as  when  under  its  former  condition  as  a  town,  and  any 
debt  incurred  by  the  corporation  while  a  town  would  continue  to  be  the  debt  of 
the  corporation  under  its  new  organization ;  such  a  transition  from  a  town  to  a 
city  does  not  work  the  dissolution  or  civil  death  of  the  corporation,  so  as  to 
extinguish  its  indebtedness. 

2.  Judgments — power  of  the  court  over  them  at  a  subsequent  term.  Where  a 
judgment  has  been  rendered  in  a  cause,  which  is  a  nullity,  as  when  it  was  ren- 
dered against  a  city  council  instead  of  against  the  city  itself,  it  is  not  error  for 
the  court  to  set  aside  such  void  judgment  at  a  subsequent  term,  the  court  not 
having  lost  its  jurisdiction  of  the  cause  by  reason  of  such  void  judgment  being 
entered. 

3.  Jurisdiction — upon  the  change  in  the  organization  of  a  municipal  corpora- 
tion— pending  a  suit  against  the  same.  In  a  suit  brought  against  a  town,  a  trial 
resulted  in  favor  of  the  defendant ;  the  plaintiff  thereupon  brought  the  case  to 
the  Supreme  Court,  where  the  judgment  below  was  reversed  and  the  cause 
remanded ;  pending  the  suit  in  the  Supreme  Court,  the  town  was  changed  by 
legislative  enactment  into  a  city :  Held,  that  as  the  town  and  the  city  were  sub- 
stantially the  same  corporation,  when  the  case  was  remanded  and  notice  given  to 
the  official  authorities  of  the  city,  the  court  had  the  same  jurisdiction  over  it 
that  it  would  have  had  over  the  town,  had  the  style  of  the  corporation  remained 
unchanged. 
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4.  Mandamus — when  it  will  lie.  A  writ  of  mandamus  will  lie  to  compel  a 
municipal  corporation  to  pay  a  judgment  rendered  against  it,  there  being  no 
other  adequate  remedy,  as  an  execution  cannot  be  leried  upon  the  property  of 
such  a  corporation. 

Appeal  from  the  Circuit  Court  of  Kichland  county ;  the 
Hon.  Richard  S.  Canby,  Judge,  presiding. 

The  facts  are  presented  in  the  opinion  of  the  court. 

Mr.  J.  G.  Bowman,  for  the  appellant. 

Mr.  Silas  L.  Bryan-,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  1866,  Harvey  and  Boyd,  the  appellees  herein,  brought 
suit  against  the  then  town  (now  city)  of  Olney,  to  recover  a 
sum  of  money  which  the  town  had  illegally  required  them  to 
pay.  The  case  came  to  this  court,  and  we  held  the  town  liable, 
and  remanded  the  case  for  another  trial,  the  judgment  in  the 
circuit  court  having  been  in  favor  of  the  town.  The  case  is 
reported  in  42  111.  336.  Before  the  order  remanding  the  case 
was  entered  in  this  court  the  town  of  Olney  had  been  con- 
verted, by  an  act  of  the  legislature,  into  a- city.  At  the  June 
term,  1867,  of  the  Circuit  Court  of  Richland  county,  the  case 
was  re-docketed  against  the  President  and  Trustees  of  the  town 
of  Olney,  and  at  a  subsequent  day  of  the  term,  the  city  coun- 
cil of  the  city  of  Olney  were  substituted  as  defendants,  notice 
upon  the  late  president  and  trustees  of  the  town,  and  upon 
the  new  mayor  and  city  council,  having  been  served  and 
proved.  The  city  council  did  not  appear,  and  judgment  was 
rendered  against  them. 

At  the  next  November  term,  it  having  been  discovered  that 
the  city  of  Olney,  instead  of  the  city  council,  should  have  been 
made  defendant,  and  a  new  notice  having  been  served  upon 
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the  mayor  and  council,  the  case  was  again  docketed,  the  judg- 
ment of  the  June  term  set  aside,  the  case  submitted  to  a  jury, 
and  upon  their  verdict  a  judgment  was  rendered  for  the  present 
appellees.  The  city  did  not  appear  either  at  the  June  or 
November  term. 

The  city  refused  to  pay  the  judgment  thus  rendered,  and 
this  mandamus  was  sued  out  to  compel  it  to  do  so.  The  circuit 
court  awarded  a  peremptory  mandamus,  and  the  city  appealed. 

It  is  insisted  by  counsel  for  appellant,  that  upon  the  dissolu- 
tion or  civil  death  of  a  corporation  all  debts  due  to  or  from  it 
are  extinguished.  This  is,  of  course,  the  rule.  The  individual 
corporators  would  not  be  liable  unless  made  so  by  the  terms 
of  their  charter.  But  in  this  case  the  corporation  has  not  been 
destroyed.  The  city  of  Olney  is  the  same  municipality  as  the 
town  of  Olney.  It  has  merely  changed  its  machinery  of 
government,  and  the  titles  of  its  officers,  and  is  called  a  city 
instead  of  a  town.  But  it  is  the  same  municipality.  It  con- 
sists of  the  same  people,  and  whatever  corporate  property  the 
town  possessed  would,  without  dispute,  devolve  upon  the  city. 
The  1st  section  of  the  charter  (vol.  1,  Private  Laws  of  1867, 
p.  824,)  provides,  that  "the  inhabitants  of  the  town  of  Olney," 
shall  constitute  a  corporation  under  the  name  of  the  "  City  of 
Olney,"  and  the  last  section  provides  for  the  continuance  in 
office  of  the  town  officers  until  the  city  officers  shall  be  elected 
and  qualified,  thus  showing  that  the  legislature  considered 
itself  to  be  merely  changing  the  municipal  form  of  govern- 
ment and  adding  to  its  powers  and  privileges.  But  the  muni- 
cipal corporation  that  incurred  the  debt  now  sought  to  be 
recovered  still  remains  a  municipal  corporation,  and  to  hold 
that  it  can  set  its  creditors  at  defiance  by  procuring  the  legis- 
lature to  call  it  a  city  instead  of  a  town,  and  its  officers  mayor 
and  aldermen,  instead  of  president  and  trustees,  would  be  such 
a  burlesque  upon  justice  that  the  proposition  needs  but  to  be 
stated  to  be  rejected. 

It  is  said,  however,  that  the  court  had  no  power  at  the 
November  term  to  set  aside  the  judgment  of  the  June  term 
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against  the  city  council.  That  judgment  was  a  nullity,  as  the 
city  council  was  not  a  corporation,  and  the  court  did  not,  by 
this  void  judgment  against  the  city  council,  lose  its  juris- 
diction. In  this  collateral  proceeding  we  do  not  look  at 
irregularities.  The  only  question  is,  did  the  court,  at  its 
November  term,  have  jurisdiction  over  the  city  ?  Holding,  as 
we  do,  that  the  town  and  the  city  were  substantially  the  same 
corporation,  when  the  case  was  remanded,  and  notice  given  to 
the  official  authorities  of  the  city,  the  court  had  the  same  juris- 
diction over  it  that  it  would  have  had  over  the  town  if  the 
style  of  the  corporation  had  remained  unchanged. 

It  is  in  proof  that  payment  was  demanded  of  the  city  and 
refused,  and  as,  under  the  former  decisions  of  this  court,  an 
execution  cannot  be  levied  on  the  city  property,  the  relator 
has  no  adequate  remedy  but  by  mandamus,  and  the  peremp- 
tory writ  was  properly  awarded. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Charles  N.  Hahn,  Impleaded,  etc. 


V. 


The  St.  Clair  Savings  and  Insurance  Company. 


1.  Admissions — of  one  of  several,  partners — how  far  binding  tijion  the  others. 
Where  in  a  suit  against  several  as  partners,  one  of  the  defendants  puts  the  fact 
of  the  partnership  in  issue  by  plea  in  abatement,  the  admissions  or  statements  of 
his  co-defendants,  made  in  his  absence,  in  reference  to  the  existence  of  the 
partnership,  are  not  admissible  in  evidence  against  him  upon  that  issue. 

2.  A  partner  can  only  bind  a  co-partner  by  his  admissions,  within  the  scope 
of  the  business  of  the  firm  ;  to  that  extent  only  does  the  law  imply  that  each 
partner  is  the  agent  of  the  other. 
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3.  So,  where  certain  persons, who  are  in  partnership  in  a  certain  business,  are 
sued  as  partners,  with  reference  to  another  and  a  different  business,  and  not  within 
the  scope  of  the  former  business  of  the  firm,  the  admissions  of  one  of  the  part- 
ners of  the  original  firm  are  not  binding  upon,  or  admissible  in  evidence  against 
his  co-partners,  upon   an  issue  in  that  suit  as  to  the  fact  of  partnership. 

AprEAL  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

j 
The  opinion  states  the  case. 

Messrs.  Billings  &  Wise,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kgerner,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
St.  Clair  Circuit  Court,  against  appellants,  as  partners,  on  a 
promissory  note,  which  is  as  follows,  with  endorsement : 

"$1,500.  Belleville,  111.,  December  15,  1866. 

"  Ninety  days  after  date  we  promise  to  pay  to  the  order 
of  Frederick  Nagel,  fifteen  hundred  dollars,  value  received, 
negotiable  and  payable  without  defalcation  or  discount,  at  the 
banking  house  of  the  St.  Clair  Savings  and  Insurance  Com- 
pany, with  interest  at  the  rate  of  ten  per  cent,  per  annum, 
from  maturity. 

"  Meyer  &  Co. 
"H.  JSTagel." 
"For  value  received  I  endorse  the  within  note  to  St.  Clair 
Savings  and  Insurance  Company,  and  guarantee  the  payment 
thereof. 

Frederick  Nagel." 

The  defendant  Charles  N".  Hahn,  filed  a  plea  in  abatement 
denying  the  partnership,  and  issue  was  joined  on  this  plea  and 
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a  trial  had,  resulting  in  a  verdict  in  favor  of  appellee ;  a  motion 
for  a  new  trial  was  entered,  which  the  court  overruled  and 
rendered  judgment  on  the  verdict.  Defendants  bring  the 
record  to  this  court  and  ask  a  reversal  of  the  judgment, 
because  of  the  admission  of  improper  evidence,  and  the  refusal 
to  give  proper  instructions. 

It  is  objected,  that  the  court  erred  in  admitting  evidence  of 
the  statements  of  Hahn's  St.  Louis  partners,  made  when  he  was 
not  present.  While  there  can  be  no  doubt  that  such  admissions 
are  proper  to  bind  those  making  them,  it  is  clear  that  they  are 
not  proper  to  charge  Hahn.  The  formation  of  a  new  partner- 
ship for  the  purpose  of  carrying  on  a  new  and  different  busi- 
ness, was  not,  so  far  as  we  can  see  from  this  record,  within 
the  scope  of  the  business  of  the  firm  in  St.  Louis,  of  which 
Hahn  was  a  member,  and  a  partner  can  only  bind  a  co-partner 
by  his  admission  within  the  scope  of  the  business  of  the  firm. 
To  that  extent  only  does  the  law  imply  that  each  partner  is 
the  agent  of  the  other.  It  then  follows  that  any  admissions 
or  statements  made  by  either  of  the  appellants  when  Hahn 
was  not  present,  were  not  admissible  to  prove  that  he  was  a 
partner  and  jointly  liable  on  the  note.  Degan  v.  Singer,  41 
111.  28.  There  is  a  clear  and  palpable  difference  between  the 
admissions  of  a  partner  to  bind  the  firm  after  its  existence  is 
established,  and  admissions  of  a  person  who  claims  to  be  a 
member  of  a  firm,  the  existence  of  which  is  in  issue,  and  to 
prove  which  evidence  is  being  heard. 

From  what  has  been  said,  it  is  obvious  that  the  third  instruc- 
tion asked  by  Halm  should  have  been  given.  It  asserted  that 
admissions  made  by  any  of  the  appellants  in  the  absence  of 
Hahn  were  not  legitimate  evidence  to  prove  that  he  was  a 
partner.  The  refusal  to  give  this  instruction  is  well  assigned 
as  error. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

See  post  p.  526. 
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Julius  Wangelin  et  al. 

v. 

Henry  S.  Goe. 


1.  Injunctions — of  affidavits  on  a  motion  to  dissolve.  Where  a  motion  is  made 
to  dissolve  an  injunction,  on  the  face  of  the  bill,  no  answer  being  filed,  it  is  not 
the  practice  in  our  courts  to  receive  affidavits  in  support  of  such  a  motion.  The 
motion  would  operate  in  the  same  way  as  a  demurrer  to  the  bill,  and  being  based 
on  matters  intrinsic,  appearing  upon  the  face  of  the  bill,  no  affidavits  showing 
extraneous  matter  could  be  used. 

2.  But  after  answer  filed,  denying  the  allegations  of  the  bill,  upon  motion  to 
dissolve  the  injunction,  it  is  allowed  to  either  party  to  introduce  testimony  to 
support  the  bill  and  answer ;  in  such  case  the  motion  is  to  be  decided  upon  the 
weight  of  testimony,  without  taking  the  answer  as  absolutely  true. 

3.  Demurrer  in  chancery — for  want  of  jurisdiction.  .When  it  is  disclosed 
upon  the  face  of  a  bill  in  chancery,  that  the  court  has  no  jurisdiction,  because 
the  party  has  an  adequate  remedy  at  law,  the  bill  is  obnoxious  to  a  demurrer  for 
want  of  equity,  and  it  will  be  so  adjudged  on  error  or  appeal. 

4.  Injunctions — when  allowable.  An  injunction  is  understood  to  be  a  pre- 
ventive remedy  merely,  and  cannot  be  so  framed  as  to  command  a  party  to  undo 
what  he  has  done.  Nor  is  it  allowable  to  grant  an  injunction  for  the  purpose 
Of  restraining  a  party  from  doing  an  act  which  he  is  alleged  to  have  already 
done. 

5.  In  a  proper  case,  a  court  of  chancery  will  restrain,  by  injunction,  any  per- 
son who,  by  brute  force,  with  weapons,  is  molesting  a  party  in  the  peaceable  and 
lawful  possession  of  his  property,  provided  the  rules  of  law,  in  their  application 
to  the  case,  shall  afford  him  no  adequate  remedy. 

6.  But  where  a  party  enters  by  force  upon  premises  in  the  possession  of 
another,  during  the  temporary  absence  of  the  latter,  and  does  no  act  while  in 
possession  except  to  maintain  it,  an  injunction  will  not  lie  at  the  instance  of  him 
upon  whose  possession  the  intrusion  is  made.  The  injury  being  already  done,  the 
writ  can  have  no  operation,  for  it  cannot  be  applied  correctively,  so  as  to  remove 
it.  In  such  case,  the  party  injured  will  be  remitted  to  his  remedy  at  law,  which 
is  adequate,  by  an  action  of  ejectment,  or  forcible  entry  and  detainer. 

1.  Nor  in  such  case,  will  it  help  the  want  of  jurisdiction  in  chancery,  to 
allege  that  the  wrong-doer  is  insolvent,  so  that  the  damages  resulting  to  the 
party  injured  by  reason  of  being  kept  out  of  possession  could  not  be  collected 
from  him  upon  execution  at  law.  Those  are  not  such  irreparable  damages  aa 
will  call  for  the  restraining  power  of  a  court  of  chancery  to  prevent. 
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8.  Writ  of  restitution — when  awarded  in  chancery.  A  party  obtained  an 
injunction  against  one  who  had  forcibly  intruded  upon  premises  in  possession  of 
the  former,  and  upon  demand  under  the  injunction  the  wrong-doer  refused  to 
restore  the  possession ;  an  attachment  for  contempt  was  thereupon  issued 
against  the  latter  for  his  alleged  refusal  to  obey  the  injunction,  upon  learning 
which  he  surrendered  the  possession  to  the  sheriff.  The  injunction  being 
wrongfully  sued  out,  upon  its  dissolution  the  court  should,  upon  motion,  award 
a  writ  of  restitution,  so  as  to  restore  to  the  party  who  had  made  the  forcible 
entry,  the  possession  which  he  had  yielded  in  view  of  the  proceedings  under  the 
injunction,  and  leave  the  party  injured  to  his  action  at  law  to  recover  his  pos- 
session. 

9.  Final  decree — upon  overriding  demurrer  to  bill  in  chancery.  Upon  over- 
ruling a  demurrer  to  a  bill  in  chancery,  it  is  not  necessary  the  court  should  rule 
the  defendant  to  answer,  but  may  at  once  proceed  to  a  decree. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 


The  opinion  states  the  case. 

Messrs.  G.  &  G.  A.  Keener,  for  the  appellants. 

Mr.  Wm.  H.  Underwood  and  Mr.  G.  M.  Stewart,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  important  question  raised  on  this  record  is,  as  to  the 
power  of  a  circuit  judge  to  grant  an  injunction  on  the  facts 
stated  in  the  bill  of  complaint,  and  that  brings  np  the  question 
of  the  refusal  of  the  court  to  dissolve  the  injunction  on  motion, 
and  the  ruling  of  the  court  in  disallowing  a  demurrer  to  the 
bill. 

Appellants  make  the  point,  first,  that  the  motion  to  dissolve 
should  have  been  allowed,  as  the  material  allegations  of  the 
bill  were  disproved  by  the  affidavits  submitted  by  the  defen- 
dants in  support  of  the  motion. 
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"We  are  not  advised  of  any  practice  in  our  courts  to  submit 
affidavits  on  a  motion  to  dissolve  an  injunction,  and  do  not 
understand  by  what  proceeding  the  affidavits,  to  which  refer- 
ence is  made,  have  become  a  part  of  the  record  in  this  case. 
The  motion  to  dissolve  the  injunction  operates  in  the  same 
way  as  a  demurrer  to  the  bill,  and  is  based  on  matters  intrinsic, 
appearing  on  the  face  of  the  bill,  hence,  no  affidavits,  showing 
extraneous  matter,  could  be  used.  Titus  v.  Mabee,  25  111. 
257. 

When  an  answer  is  filed  denying  the  allegations  of  the 
bill,  it  would  then  be  in  order  to  move  for  a  dissolution  of  the 
injunction,  as  provided  in  chap.  72,  entitled  "  E"e  exeat  and 
injunctions,"  sec.  13  of  which  provides  that  upon  filing  an 
answer  it  shall  be  in  order  at  any  time  to  move  for  the  disso- 
lution of  an  injunction,  and  upon  such  motion,  it  is  allowed 
to*  either  party  to  introduce  testimony  to  support  the  bill  and 
answer,  and  this  is  substantially  the  English  practice.  This 
motion  is  to  be  decided  by  the  court  upon  the  weight  of  testi- 
mony, without  being  bound  to  take  the  answer  as  absolutely 
true.     Gross'  Stat.  458. 

The  motion  to  dissolve,  and  the  production  of  affidavits, 
were,  therefore,  premature,  and  the  court  did  right  to  disal- 
low it. 

The  next  point  made  is,  that  the  demurrer  to  the  bill  should 
have  been  sustained,  and  the  bill  dismissed  for  want  of  equity 
on  its  face. 

The  office  of  a  demurrer  to  a  bill  in  equity  is  to  deny,  in 
form  and  substance,  the  complainant's  right  to  have  his  case 
considered  in  a  court  of  equity,  and  to  admit  all  the  allega- 
tions that  are  properly  pleaded,  and  when  it  is  disclosed  on 
the  face  of  the  bill  that  a  court  of  equity  has  no  jurisdiction, 
because  the  party  has  an  adequate  remedy  at  law,  the  bill  is 
obnoxious  to  a  demurrer  for  want  of  equity,  and  it  will  be  so 
adjudged  on  error  or  appeal.  Winkler  v.  Winkler  et  al.  40 
111.  179. 
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To  determine  if  the  demurrer  was  well  taken,  we  must  look 
at  the  facts  stated  in  the  bill  of  complaint. 

The  most  important,  are  briefly  these :  That  complainant 
Goe  is  a  resident  of  St.  Clair  county,  and  on  the  9th  of 
November,  1868,  one  Henry  C.  Yaeger  was  in  the  lawful 
possession  of  certain  real  estate  in  the  town  of  Lebanon,  in 
that  county,  containing  two  acres  and  four  rods  of  ground, 
"  being  the  tract  of  land  known  as  the  "Wangelin  Mill  tract ;" 
that  Yaeger  sold  the  same  to  complainant  for  fourteen  thou- 
sand dollars,  with  the  appurtenances,  in  fee  simple,  and  put 
complainant  in  possession ;  that  while  so  in  possession  he 
made  valuable  and  lasting  improvements  on  the  premises  and 
put  the  mill  in  good  running  order,  and  was  running  the  mill, 
and  had  in  it  wheat  and  corn  belonging  to  himself  and  his 
customers,  to  be  ground  into  flour  and  meal,  of  the  value  of 
one  thousand  dollars,  and  that  he  was  operating  the  mill  with 
great  profit  to  himself,  his  customers,  and  to  the  community 
generally  ;  that,  being  thus  in  possession,  on  the  25th  day  of 
January,  1869,  about  12  o'clock  noon  of  that  day,  while  he 
was  absent  at  dinner,  the  defendants,  Wangelin  and  Heuer, 
combining  with  others  unknown,  against  the  will  of  complain- 
ant, and  with  force  and  arms,  broke  and  entered  into  possession 
of  the  premises,  and  with  drawn  pistols  drove  the  miller  from 
the  premises,  and  have  ever  since,  with  a  guard  of  armed  men, 
with  force,  kept  possession  of  the  mill  by  day  and  by  night, 
and  deprived  complainant  of  the  use  of  the  mill,  thereby 
depriving  him  of  large  gains  and  profits  ;  that  thereby  he  has 
suffered  irreparable  injury  and  damages  for  which  he  has  no 
adequate  remedy  at  law,  and  he  charges  that  neither  of  the 
defendants  has  property  subject  to  execution  at  law.  The 
prayer  is,  that  the  defendants,  and  all  persons  under  them,  be 
enjoined  from  interfering  with  complainant  in  the  possession 
and  operation  of  the  mill,  and  that,  on  the  final  hearing,  the 
injunction  may  be  made  perpetual,  and  for  other  relief. 

It  is  apparent,  the  sole  object  of  the  bill  was  for  an  injunc- 
tion to  restrain  defendants  from  doing  what  the  bill  alleges 
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they  had  done,  and  if  it  was  to  have  any  effect  whatever,  it 
must  be  made  to  operate  as  a  writ  of  restitution,  a  writ  which 
the  court  could  not  grant,  under  the  allegations  and  prayer  of 
the  bill.  The  deed  was  done,  and  there  remained  nothing  on 
which  the  writ  of  injunction  could  operate.  An  injunction  is 
understood  to  be  a  preventive  remedy  merely,  and  cannot  be 
so  framed  as  to  command  a  party  to  undo  what  he  has  done. 
The  very  terms  of  the  writ  indicate  its  purpose,  that  is, 
restraint.  It  is  described  as  a  judicial  process,  by  which  a 
party  is  required  to  do  a  particular  thing,  or  to  refrain  from 
doing  a  particular  thing,  according  to  the  exigency  of  the 
writ,  the  most  common  sort  of  which  operate  as  a  restraint 
upon  the  party  in  the  exercise  of  his  real  or  supposed  rights, 
and  is  called  the  remedial  writ  of  injunction.  The  other  sort, 
requiring  a  party  to  do  a  particular  thing,  is  sometimes  called 
the  judicial  writ,  and  only  issues  after  a  decree  has  passed, 
and  is  in  the  nature  of  an  execution  to  enforce  it.  2  Story's 
Eq.  Jur.  sec.  861. 

It  is  further  said,  in  the  same  treatise,  that  the  object  of  this 
process  is  generally  protective  and  preventive,  rather  than 
restorative,  though,  by  no  means  confined  to  the  former. 

It  is  under  this  last  branch  of  the  definition  appellee  relies, 
to  sustain  this  proceeding.  His  counsel  say,  the  only  point 
properly  presented  by  the  record  is,  whether  a  court  of  chan- 
cery will  restrain,  by  injunction,  an  insolvent  person,  who,  by 
brute  force,  with  weapons,  is  molesting  a  party  in  the  peace- 
able and  lawful  possession  of  his  property,  until  the  rights  of 
the  parties  can  be  settled  at  law. 

It  is  unfortunate  for  the  appellee,  that  his  bill  of  complaint 
contains  no  allegation  that  proceedings  at  law  have  been,  or 
are  about  to  be,  instituted,  to  try  the  respective  rights  of  these 
parties  to  the  premises,  nor  is  there  any  allusion  whatever  to 
any  such  proceedings.  It  is  a  naked  bill  for  an  injunction  to 
restrain  appellants  from  doing  the  acts  which  the  bill  alleges 
they  have  done.  There  is  no  prayer  that  appellants  shall  be 
turned  out  of  possession  and  appellee  put  in.     The  facts  stated 
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disclose  nothing  more  than  a  simple  case  of  trespass,  by  a 
forcible  entry  and  detainer,  the  remedy  for  which  is  ample  at 
law,  and  fully  adequate.  It  has  often  been  held  by  this  court, 
that  a  party  can  have  no  footing  in  a  court  of  equity  when  he 
has  an  adequate  remedy  at  law.  Winkler  v.  Winkler  et  al., 
supra. 

The  point  made  by  appellee  is  disposed  of  by  saying,  that, 
in  a  proper  case,  a  court  of  chancery  will  restrain,  by  injunc- 
tion, any  person  who,  by  brute  force,  with  weapons,  is 
molesting  a  party  in  the  peaceable  and  lawful  possession  of 
his  property,  provided  the  rules  of  law,  in  their  application  to 
the  case,  shall  afford  him  no  adequate  remedy.  But  that  is 
not  this  case.  There  is  no  charge  in  the  bill,  that  appellants 
are  molesting  appellee  in  the  enjoyment  of  his  property.  The 
acts  charged  are  past  and  done,  and  the  prayer  is,  that  they  be 
restrained  from  doing  them.  As  well  might  A,  whose  dwell- 
ing house  has  been  entered  by  a  trespasser  during  the 
temporary  absence  of  the  family,  apply  for  an  injunction  to 
restrain  ham  from  doing  such  an  unlawful  act.  We  think  the 
books  will  be  searched  in  vain  for  a  precedent  of  that  charac- 
ter. It  is  urged  by  appellee,  where  a  trespass  is  like  to  be 
repeated,  and  the  party  is  insolvent,  or  adequate  damages 
cannot  be  estimated  in  money,  an  injunction  is  proper,  and  in 
this  connection  says,  that  injunctions  to  prevent  forcible  dis- 
positions of  possession  were  common  at  one  time  in  England, 
referring  to  2  Story's  Eq.  Jur.,  sees.  869-70.  By  turning  to 
sec.  869,  it  will  be  seen  that  the  author  is  treating  of  cases 
wholly  different  from  this.  He  says,  "in  the  early  course  of 
chancery  proceedings,  injunctions  to  quiet  the  possession  of 
the  parties  before  the  hearing,  were  indiscriminately  granted 
to  either  party,  plaintiff  or  defendant,  in  cases  where  corporeal 
hereditaments  were  the  subject  of  the  suit,  the  object  of  them 
being  to  prevent  a  forcible  change  of  possession  by  either 
party,  pending  the  litigation."  In  the  next  section,  870,  the 
author  says,  "the  practice  of  granting  injunctions  of  this  sort 
has  become  obsolete  in  England,  if  not  altogether,  at  least  in 
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so  great  a  degree  that  there  are  few  instances  of  it  in  modern 
times.  But  injunctions  in  the  nature  of  an  interdict,  unde  vi, 
of  the  Roman  law,  to  restore  a  possession  from  which  the 
party  has  been  forcibly  ejected,  are,  under  the  name  of  pos- 
sessory bills,  said  to  be  still  common  in  Ireland." 

The  proceeding  before  us  is  of  this  character,  and  is  in  the 
nature  of  an  interdict  unde  vi,  but  there  is  no  precedent  for  it 
in  the  American  or  English  courts,  and,  we  may  add,  no  neces- 
sity for  it.  Again,  counsel  for  appellee  say,  that  courts  of 
equity  interfere  in  cases  of  trespass,  to  prevent  irreparable 
mischiefs,  or  to  suppress  multiplicity  of  suits  and  oppressive 
litigation,  in  cases  of  cutting  timber,  digging  in  mines,  coal 
beds,  quarries,  and  the  like.  That  is  all  true,  and  the  restrain- 
ing power  of  chancery  is  often  successfully  invoked  in  such 
cases,  but  no  case  can  be  shown  where  the  trespasser  was 
required  to  put  back  into  the  quarry  or  mine,  or  coal  bed,  the 
material  he  had  taken  out. 

The  counsel  further  say,  that  mill  operators  are  protected 
from  molestation  in  their  business,  for  the  same  reason  that 
miners  are  protected,  because  it  is  impossible  to  estimate  their 
losses  and  profits,  and  irreparable  injury  is  done  to  the  ope- 
rator and  to  the  public,  and  Hilliard  on  Injunctions,  448,  is 
referred  to.  The  author  is  there  treating  of  the  rights  of  mill 
owners  on  the  same  stream  of  water,  and  the  power  of  a  court 
of  chancery  to  enjoin  a  nuisance, — cases  quite  different  from 
the  one  we  are  considering. 

Reference  is  also  made  by  appellee  to  a  case  decided  by  this 
court,  in  support  of  the  injunction.  It  is  the  case  of  Brun- 
nenmeyer  et  al.  v.  Buhre  et  at.  32  111.  183.  That  was  a  case 
in  which  a  difficulty  had  arisen  in  a  religious  society  of  which 
Brunnenmeyer  was  one  of  the  trustees,  and  Buhre  the  pastor. 
This  trustee,  with  one  of  his  co-trustees,  Fickensher,  locked 
up  the  church  building,  to  the  exclusion  of  the  pastor  and 
those  members  of  the  church  who  desired  to  retain  him  in  that 
position.     There  was,  subsequently,  an  election  of  trustees,  by 
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a  majority  of  the  members,  and  the  pastor  was  retained  in 
their  service. 

The  church  being  locked  up  by  Brunnenmeyer,  the  pastor, 
Buhre,  with  other  members  of  the  church,  and  on  behalf  of 
the  church,  exhibited  their  bill  in  chancery,  against  Brunnen- 
meyer and  others,  for  an  injunction,  setting  out  their  title  to 
the  church  property,  and  praying  for  an  injunction  to  restrain 
the  defendants  from  interfering  or  in  anywise  intermeddling 
with  the  complainants  and  members  of  the  church  in  conven- 
ing and  worshipping  according  to  its  usages  and  customs,  as 
they  had  theretofore  done. 

The  defendants  admitted  the  charge  of  locking  up  the  church 
to  protect  the  property  in  it,  alleging  it  was  done  upon  proper 
authority,  setting  out  the  facts.  The  court,  on  final  hearing, 
made  the  injunction  perpetual,  and  on  appeal  to  this  court  the 
decree  was  affirmed,  the  court  holding  the  church  was  trust 
property,  and  that  the  defendants  were  not  warranted  in 
closing  it  against  the  complainants,  thereby  depriving  them 
of  the  use  of  it  for  purposes  of  worship.  It  was  urged  in  that 
case,  that  the  act  complained  of  was  already  performed,  and 
there  was  nothing  to  restrain,  but  the  court  said  it  was  not  like 
a  simple  act  of  trespass — it  was  o-f  a  continuing  nature,  and 
designed  to  deprive  complainants  of  their  rights  in  the  future 
as  well  as  in  the  past,  and  to  prevent  this  continuing  injury 
and  deprivation  of  right,  the  court  had  the  authority  to  inter- 
pose by  its  restraining  power,  and  to  grant  preventive  relief, 
to  the  same  extent  that  it  could  to  prevent  a  single  injurious 
act. 

It  is  apparent  in  this  case  that  the  rules  of  law  furnished  no 
adequate  remedy  for  the  injury  of  which  complaint  was  made, 
as  no  action  of  forcible  entry  and  detainer  would  lie,  while  in 
the  case  at  bar,  one  of  the  most  simple  remedies  known  to  the 
law,  and  fully  adequate,  was  open  to  the  appellee. 

The  case  of  Goodnough  v.  S/ieppard,  28  111.  81,  cited  by 
appellee,  was  a  case  of  the  ordinary  exercise  of  the  powers  of 
the  equity  court  to  restrain  an  officer  from  disturbing  a  man 
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in  possession,  who  was  not  a  party  to  the  judgment  or  named 
in  the  execution,  and  who  did  not  claim  through  any  of  the 
litigating  parties.  The  ground  of  that  decision  is,  that  a  per- 
son in  the  quiet  possession  of  real  estate  as  owner,  may  have 
an  injunction  to  restrain  others  from  dispossessing  him  by 
means  of  process  growing  out  of  litigation  to  which  he  was 
not  a  party,  a  case  of  very  frequent  occurrence. 

The  case  of  Webber  v.  Gage,  39  1ST.  H.  182,  is  referred  to, 
as  sustaining  this  injunction.  That  was  a  case  where  the 
complainant  had  enjoyed  an  easement  to  his  saw  mill  for  forty 
years,  and  the  defendants  were  restrained  from  obstructing  it 
or  closing  it  up. 

Among  the  numerous  cases  cited  by  appellee  we  do  not  find 
one  where  an  injunction  was  awarded  after  the  act  was  done, 
or  to  put  a  party  in  possession  of  real  estate  on  a  bill  to  restrain 
tort-feasors  from  entering  upon  the  estate.  If,  on  a  bill  for 
such  purpose,  it  should  be  found  the  wrong-doers  are  in  actual 
possession,  they  would  not  be  held  as  in  contempt  in  main- 
taining such  possession  by  force.  The  case  of  The  People  v. 
Simonson,  10  Mich.  335,  is  on  this  point.  The  proceedings 
were  for  a  contempt.  The  complainant,  Yan  Ness,  was  put 
in  actual  possession  of  certain  premises  under  a  lease  from 
"Wapler,  who  had  obtained  a  writ  of  possession  against  Simon- 
son.  On  the  same  day  he  was  put  in  possession,  he  was  put 
out  with  all  his  effects  by  Simon  son.  The  injunction  was 
served  a  few  days  after,  and  the  next  day  Yan  Ness  undertook 
to  enter  the  house,  but  was  prevented  by  Simonson,  who,  with 
the  other  respondents,  continued  to  keep  him  out.  It  was  for 
this  the  attachment  issued  against  the  respondents,  Simonson 
and  others,  to  answer  for  a  contempt  in  disobeying  the  injunc- 
tion. 

The  court  say,  when  the  bill  was  filed,  and  ever  since, 
Simonson  and  the  other  respondents  under  him  have  had 
the  actual  possession  of  the  premises,  and  their  acts,  during 
this  period,  have  consisted  only  in  endeavor  to  maintain  it. 
This  being  the  case,  the  court  say  the  injunction  has  not  been 
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violated,  for  it  was  issued  to  preserve  an  actual  possession 
against  molestation,  and  not  to  oust  a  possessor  who  may  have 
been  a  tortious  holder.  No  court  can,  by  a  preliminary 
ex  parte  order  or  process,  turn  even  a  wrong-doer  out  of  pos- 
session, and  we  cannot  presume  that  the  writ  in  the  case  before 
us  was  designed  to  have  any  such  operation. 

In  these  views  we  fully  accord,  and  as  it  is  a  case  in  many 
respects  identical  with  the  one  before  us,  we  must  hold,  as  in 
that  case,  that  as  the  injunction  was  allowed  in  this  case,  the 
wrong-doers  being  in  possession  of  the  premises  when  the  bill 
was  filed,  they  could  not  be  turned  out  of  possession  by  such 
a  writ. 

Even  in  cases  of  nuisance,  equity  will  not  exercise  jurisdic- 
tion to  remove  it,  until  it  is  found  to  be  such  by  a  jury,  either 
in  an  action  at  law  or  on  an  issue  out  of  chancery,  and  with 
an  erection  which,  if  made,  might  be  a  nuisance,  a  court  of 
equity  would  not  interfere,  but  would  leave  the  injured  party 
to  his  action  on  the  case.  Dunning  v.  The  City  of  Aurora, 
40  111.  481. 

This  bill  is  brought,  evidently,  to  recover  possession  of  the 
mill,  and  is,  what  may  be  called,  an  ejectment  bill,  and  such 
a  bill  is  demurrable,  the  redress  being  at  law,  either  by  action 
of  ejectment,  trespass  quare  clausum  f regit,  or  by  the  more 
summary  mode,  by  the  action  for  forcible  entry  and  detainer. 
Story's  Eq.  PI.,  sec.  476. 

A  case  similar,  in  some  respects,  to  this,  as  the  bill  alleged 
an  unlawful  and  violent  entry  into  the  premises,  withholding 
their  use  from  the  complainants,  and  depriving  them  of  their 
support  and  maintenance  from  the  land,  and  that  the  defendant 
was  insolvent,  and  praying  that  the  defendant  be  enjoined  and 
compelled  to  surrender  the  premises,  and  that  a  receiver  be 
appointed,  is  reported  in  14  Maryland,  376,  Pfeltz  et  al.  v. 
Pfeltz  et  al.  There  it  was  held  the  facts  charged  iirthe  bill 
did  not  show  defendant  was  committing  irreparable  damage 
to  the  property,  to  prevent  which  an  injunction  was  necessary. 
That  court  considered  the  object  of  the  proceeding  was  to 
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obtain  possession  of  the  land,  and  presented  a  case  proper  for 
redress  at  law,  and  reversed  the  judgment  of  the  circuit  court 
granting  an  injunction. 

The  only  material  difference  between  that  case  and  this,  is, 
that  complainant,  in  his  bill,  charges  that  by  the  forcible  entry 
and  taking  possession  of  the  mill,  he  has  been  deprived  of 
the  use  of  the  mill,  and  of  large  gains  and  profits  therefrom, 
whereby  he  has  suffered  irreparable  injury  and  damages  for 
which  he  has  no  adequate  remedy  at  law. 

No  damage  to  the  premises  is  alleged,  nor  is  there  any 
statement  in  the  bill  from  which  such  an  inference  can  be 
drawn,  and  it  is  usually  for  such  irreparable  damages  an 
injunction  can  be  allowed,  and  then  only  for  purposes  of  pre- 
vention. The  injunction  is  a  preventive  remedy.  It  comes 
between  the  complainant  and  the  injury  he  fears  or  seeks  to 
avoid.  If  the  injury  be  already  done,  the  writ  can  have  no 
operation,  for  it  cannot  be  applied  correctively,  so  as  to  remove 
it.  Attfy  Gen.  v.  New  J.  B.  B.  &  Trans.  Co.,  2  Green's  Ch. 
E.  136. 

We  may  add  to  this,  that  it  is  at  the  same  time  a  fetter  and 
a  shield,  not  a  weapon  to  pierce. 

The  record  in  this  case,  further  shows,  that  the  appellants, 
refusing  to  surrender  possession  of  the  mill,  on  the  service  of 
the  writ  of  injunction,  an  attachment  for  the  contempt  was 
issued  against  them,  returnable  before  the  judge  at  chambers, 
which  coming  to  the  knowledge  of  the  defendants,  they 
surrendered  the  possession  to  the  sheriff,  and  no  further  pro- 
ceedings were  had  on  the  attachment. 

Under  these  circumstances,  and  as  the  injunction  was 
wrongfully  sued  out,  and  as,  by  it,  or  through  the  instrument- 
ality of  proceedings  under  it,  the  defendants  have  been 
deprived  of  the  possession  of  the  mill,  and  which,  for  aught 
we  know,  may  be  their  rightful  property,  we  deem  it  but  just 
that  a  writ  of  restitution  should  issue  to  restore  to  them  the 
possession  of  the  premises.  In  the  ordinary  action  of  eject- 
ment, when,  upon  the  recovery  by  the  plaintiff,  a  writ  of 
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possession  issues  in  his  favor,  upon  a  new  trial  and  recovery 
by  the  defendant,  a  writ  of  restitution  issues  in  his  behalf,  so 
in  this  case,  appellants  having  been  deprived  of  the  possession 
by  the  action  of  the  circuit  court,  and  which  we  have  con- 
sidered as  unauthorized,  it  is  but  just  and  equitable  they 
should  be  restored  to  the  position  they  occupied  at  the  time 
these  proceedings  were  commenced,  and  complainant  remitted 
to  his  action  of  ejectment,  or  forcible  entry  and  detainer,  to 
recover  the  possession.  He  must  be  the  actor  in  such  a  pro- 
ceeding, and  not  appellants. 

Upon  the  point  made  by  appellants,  that  the  court  proceeded 
to  a  decree  on  overruling  the  demurrer,  there  was  no  irregu- 
larity in  that,  as  the  record  shows  the  defendants  elected  to 
abide  by  the  demurrer,  and  if  they  had  not  so  elected,  i't  was  not 
necessary  the  court  should  have  ruled  them  to  answer,  but 
could  proceed  at  once  to  a  decree.  Iloach  v.  Chopin,  27  111. 
194.  The  error  is  in  the  decree  itself,  having  been  rendered 
on  a  bill  void  of  equity. 

The  decree  must  be  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  award  to  appellants  a  writ  of 
restitution  of  the  premises  in  the  bill  described,  if  the  same 
should  be  moved  for  by  them. 

Decree  reversed 


Henrietta  M.  Carpenter  and  Samuel  Carpenter 

v. 
Matthia  H.  Mitchell. 

1.  Married  woman — of  an  action,  at  law  upon  Iter  promissory  note  for  the  pur- 
chose  of  land.  An  action  at  law  cannot  be  maintained  against  a  married  woman, 
on  her  promissory  note  for  the  purchase  of  land  or  other  property.  The  act  of 
1861,  gives  her  no  power  to  contract,  except  as  to  matters  incident  to,  and 
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growing  out  of  her  right  to  hold  and  enjoy  her  separate  property.  The  power  to 
purchase  land  upon  credit,  and  issue  her  promissory  notes  for  the  purchase 
money,  cannot  be  regarded  as  incident  to  that  right. 

2.  Chancery — -jurisdiction  of — remedies  against  married  women  upon  contracts. 
Where  a  party  sells  and  conveys  land  to  a  married  woman,  taking  her  notes  for 
the  unpaid  purchase  money,  with  no  mortgage  security  for  the  same,  he  may 
resort  to  a  court  of  chancery,' and  ask  that  the  land  be  sold  for  the  unpaid  pur- 
chase money,  or  the  contract  rescinded  ;  or  if  she  and  her  husband  have  con- 
veyed to  an  innocent  purchaser,  he  may  ask  for  payment  from  the  proceeds  of 
such  sale. 

3.  So,  also,  should  all  remedies  against  married  women  upon  contracts,  even 
if  they  relate  to  their  separate  property,  be  sought  upon  the  equity  side  of  the 
court. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Mr.  B.  B.  Smith,  for  the  plaintiffs  in  error. 

Mr.  D.  C.  Jones,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Mitchell  against 
Henrietta  M.  Carpenter  and  Samuel  Carpenter,  upon  a  prom- 
issory note  executed  by  them.  Henrietta  pleaded  her  coverture 
at  the  time  the  note  was  given.  The  plaintiff  replied  that  the 
note  was  given  for  the  balance  of  purchase  money  due  upon 
a  tract  of  land  sold  and  conveyed  by  the  payee  of  the  note  to 
the  said  Henrietta.  To  this  replication  there  was  a  demurrer, 
which  was  overruled,  and  the  defendant  abiding  by  the  demur- 
rer, the  court  gave  judgment  for  the  amount  of  the  note. 

No  exceptions  of  a  technical  character  are  taken  to  the 
pleadings,  and  the  question  presented  by  them  is,  whether, 
under  the  statute  of  1861,  a  married  woman  is  liable  to  an 
action  at  law  upon  a  promissory  note  given  by  her  in  the 
purchase  of  land  or  other  property. 
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This  question  has  not  heretofore  arisen  in  this  court.  It  has, 
however,  been  adjudicated  by  the  courts  of  other  States  in 
reference  to  statutes  which  differ  from  ours  only  in  the  fact, 
that  they  remove,  to  a  larger  extent  than  our  legislature  lias 
done,  the  common  law  disabilities  of  married  women.  The 
case  of  Jones  v.  Crosthwait,  17  Iowa,  393,  was,  as  to  the  chief 
question,  substantially  like  the  one  at  bar.  It  was  an  action 
at  law  upon  the  note  of  a  married  woman,  given  for  the  pur- 
chase of  land,  and  the  question  was,  as  to  the  right  to  recover 
at  law  under  the  Iowa  statute  for  the  protection  of  married 
women.  The  case  was  extremely  well  considered,  and  the 
court  decide  adversely  to  the  right,  holding  that  the  statute 
of  that  State,  while  giving  by  clear  implication,  if  not  expressly, 
the  power  to  a  married  woman  to  make  contracts  in  reference 
to  her  own  property,  nevertheless,  gives  her  no  power  to  enter 
into  an  executory  contract  for  the  purchase  of  other  property. 

In  the  case  Tale  v.  Dederer,  which  was  twice  before  the 
New  York  Court  of  Appeals,  the  question  of  the  power  of  a 
married  woman  to  charge  her  separate  estate,  either  under  the 
statute  or  independently  of  it,  was  very  fully  discussed,  and 
the  court  held,  that  while  the  statute  of  that  State  expressly 
authorizes  a  married  woman  to  hold,  convey,  and  devise  her 
real  and  personal  estate,  it  does  not  remove  her  common  law 
incapacity  to  contract  debts,  and  that  her  promissory  note  is 
void,  unless  given  under  such  circumstances,  and  in  such  mode 
as  would  induce  a  court  of  equity  to  make  it  a  charge  upon 
her  separate  estate,  independently  of  the  statute.  18  H".  Y. 
265,  and  22  ib.  450. 

In  Howe  v.  Wildes,  34  Maine,  566,  a  similar  point  was 
ruled  in  the  same  way. 

These  decisions  are  not  only  entitled  to  our  respect  as  pre- 
cedents, but  they  commend  themselves  to  our  reason. 

At  common  law  this  action  could  not  be  maintained.  Is  there 
any  thing  in  the  act  of  1861,  which  changes  the  rule  ?  That  act 
was  entitled  "  an  act  to  protect  married  women  in  their  sepa- 
rate property,"  and  provides,  in  substance,  that  all  the  property 
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which  any  married  woman  may  own  at  the  time  of  her  mar- 
riage, or  may  acquire,  during  coverture,  from  any  person  other 
than  her  husband,  shall  be  her  sole  and  separate  property,  not 
subject  to  the  control  of  her  husband  nor  to  the  payment  of 
his  debts.  The  act  is  utterly  silent  in  reference  to  the  right  of 
a  married  woman  to  enter  into  contracts.  Such  a  right  can  be 
inferred  from  the  act,  only  so  far  as  may  be  necessary  to  fully 
effectuate  its  object.  That  object  is,  to  protect  married  women 
in  the  enjoyment  of  their  own  property  by  withdrawing  it 
from  the  control  of  their  husbands,  or  from  liability  to  be  taken  in 
payment  of  their  husbands'  debts.  But,  surely,  the  attainment 
of  that  object,  would  not  be  promoted  by  giving  to  them  a 
general  power  to  contract  debts  and  issue  promissory  notes,  and 
by  holding  them  liable  to  suits  upon  such  contracts  in  the 
courts  of  law.  So  far  from  protecting  married  women  in  the 
enjoyment  of  their  separate  property  this  would  be  to  remove 
a  shield  which  the  law,  as  it  now  stands,  interposes  in  their 
behalf.  It  may  be  both  just  and  desirable  that  they  should 
have  this  power,  and  be  subjected  to  all  its  consequences,  but 
the  legislature  has  not  yet  thought  proper  to  bestow  it  upon 
them,  and  we  should  go  beyond  the  proper  limits  of  our 
authority,  should  we  seek  to  give  it  by  a  forced  construction 
of  this  statute.  If  the  law  making  power  had  desired  to  give 
them  the  same  right  to  make  contracts  which  belongs  to  a 
feme  sole,  it  would  have  been  very  easy  to  do  so  in  a  few  and 
simple  words.  No  such  purpose  is  expressed  in  the  language 
of  the  law,  and  we  can  discover  none  in  its  implications. 

It  may  be  said  that  a  married  woman  cannot  adequately 
enjoy  her  separate  property,  unless  she  can  make  contracts  in 
regard  to  it.  This  is  true,  and  hence  her  power  to  make  con- 
tracts, so  far  as  may  be  necessary  for  the  use  and  enjoyment 
of  her  property,  must  be  regarded  as  resulting  by  implication 
from  the  statute.  If  she  owns  houses,  she  must  be  permitted 
to  contract  for  their  repair  or  rental.  If  she  owns  a  farm, 
she  must  be  permitted  to  bargain  for  its  cultivation,  and  to 
dispose  of  its  products.     We  give  these  as  illustrations  of  the 
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power  of  contracting,  which  is  fairly  implied  in  the  law.  On 
the  other  hand,  to  hold  that  all  her  common  law  disabilities 
are  removed,  that  she  may  contract  debts  as  freely  as  a,  feme 
sole,  enter  into  general  trade,  or  become  surety  for  her  husband 
or  other  persons,  would  be  giving  to  the  statute  a  construction 
which  neither  its  letter  nor  spirit  would  justify. 

As  the  act  gives  her  no  power  of  making  contracts  except 
such  as  must  be  considered  necessarily  incident  to  the  right  to 
hold  and  enjoy  her  separate  property,  and  as  the  power  to 
purchase  land  upon  credit,  and  issue  her  promissory  notes  for 
the  purchase  money,  cannot  be  regarded  as  incident  to  that 
right,  we  must  hold  that  an  action  at  law  cannot  be  maintained 
against  her  upon  a  note  issued  for  such  purpose.  The  plain- 
tiff in  this  case  must  resort  to  a  court  of  chancery.  If  he  has 
conveyed  to  her  the  land  without  taking  back  a  mortgage,  and 
if  she  still  holds  the  title,  he  can  ask  that  the  land  be  sold  for 
the  payment  of  the  unpaid  purchase  money  or  the  contract 
rescinded  ;  or  if  she  and  her  husband  have  conveyed  to  an 
innocent  purchaser,  the  plaintiff  may  ask  for  payment  from 
the  proceeds  of  the  sale. 

We  will  further  add,  that  in  our  opinion,  all  remedies  against 
married  women  upon  contracts,  even  if  they  relate  to  their 
separate  property,  should  be  sought  upon  the  equity  side  of 
the  court,  where  such  kind  and  degree  of  remedy  may  be 
given  as  the  nature  of  each  case  and  the  equities  of  the  parties 
may  require,  and  where  jurisdiction  over  the  property  rights 
of  married  women  has  ever  resided. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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William  J.  Duncan  et  al. 

v. 

Aliva  U.  Sanders  et  al. 

Judicial  sales — inadequacy  of  price — -fraud.  Judicial  sales  will  not  be  dis- 
turbed for  mere  inadequacy  of  price,  unless  the  price  obtained  is  so  grossly 
inadequate  as  to  amount  to  a  fraud. 

Appeal  from  the  Circuit  Court  of  White  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

The  facts  in  this  case  are  presented  in  the  opinion. 

Messrs.  Tanner  &  Casey,  for  the  appellants. 

Mr.  C.  E.  McDowell  and  Mr.  J.  K.  Albright,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  obtain  partition  and  the  assign- 
ment of  dower  in  certain  lands  held  in  common  by  the  parties. 
The  commissioners  having  reported  that  the  lands  were  not 
susceptible  of  partition,  a  sale  was  ordered.  The  sale  having 
been  made,  on  the  coming  in  of  the  master's  report,  excep- 
tions were  taken,  and  a  motion  was  made  to  set  aside  the  sale. 
On  hearing  the  evidence  in  the  court  below,  the  motion  was 
allowed  and  the  sale  set  aside,  and  another  sale  ordered. 

To  reverse  that  order,  the  case  is  brought  to  this  court  on 
appeal,  and  errors  assigned  on  the  record.  • 

It  appears  that  the  master  first  offered  the  several  tracts 
together,  for  which  he  received  a  bid  of  $1,200,  and  no  one 
offering  more,  the  bystanders  demanded  that  the  property 
6hould  be  offered  in  separate  tracts,  and  when  so  offered,  the 
several  pieces  were    struck  off  to  the  highest  bidders    and 
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sold  in  the  aggregate  for  $1,900.  After  all  of  the  tracts  had 
been  struck  off,  Duncan,  who  had  hid  $1,200,  offered  to  give 
$1,950  for  all  of  the  lands. 

It  is  urged  that  the  land  was  sold  at  such  a  sacrifice  as  to 
require  the  sale  to  be  set  aside  and  the  property  again  offered, 
and  that  the  master  stated,  when  he  determined  to  offer  the 
tracts  separately,  that  he  would  return  to  the  bid  of  $1,200 
for  the  whole,  and  would  sell  it  in  which  ever  mode  he  could 
obtain  the  most  money,  and  failing  to  do  so,  bidders  were 
deceived,  and  the  property  was  thus  sacrificed. 

On  the  question  of  the  value  of  the  property,  there  is  great 
contrariety  of  opinion.  Some  witnesses  fix  its  value  at  $2,500, 
and  one  or  two  even  as  high  as  $3,000.  Many,  and  perhaps 
the  larger  number,  say  the  property  sold  for  its  full  value,  and 
some  that  it  brought  more  than  it  was  worth.  When  all  of 
the  evidence  is  considered,  we  fail  to  see  that  there  has  been, 
if  at  all,  any  great  sacrifice.  For  such  a  sale,  it  seems  to  have 
brought  a  fair  price  ;  it  may  not  be  its  full  value,  but  as  near 
that  sum  as  is  usually  obtained  at  similar  sales.  The  weight 
of  evidence  would  seem  to  prove  that  it  sold  for  its  value. 

It  is  a  well  established  doctrine  of  this  court,  that  judicial 
sales  will  not  be  disturbed  for  mere  inadequacy  of  price,  unless 
so  gross  as  to  amount  to  a  fraud.  Comstock  v.  Purple,  49  111. 
158.  If  it  can  be  said  that  there  is  inadequacy  of  price  in  this 
sale,  it  is  so  slight  that  no  one  could  say  it  was  so  gross  that 
it  amounted  to  an  implied  fraud  in  conducting  the  sale.  But 
we  do  not  see  that  there  was  any  loss  beyond  the  $50  advance 
offered  by  Duncan  after  the  sale  was  closed.  The  property, 
when  offered  in  a  body,  had  been  cried  for  such  a  length  of 
time  that  several  supposed  it  was  about  to  be  struck  oft*  at 
$1,200.  No  one  seemed  disposed  to  advance  on  that  bid,  and 
this  being  so,  we  cannot  conclude  that  had  the  master  again 
put  up  the  property  in  a  body  at  $1,950,  any  one  would 
have  advanced  upon  that  offer.  We  find  no  one  stating  that 
he    would    have    over-bid   Duncan.     It   is  true,   he  says  ho 
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would  have  given  $2,500  for  the  property,  but  he  did  not  bid 
that  sum. 

After  carefully  examining  the  evidence,  we  fail  to  find  that 
the  master  stated  he  would  return  to  the  $1,200  bid.  But  we 
think  it  proves  that  he  said  if  the  property  did  not  bring  more 
when  offered  separately,  he  would  then  return  to  it.  The 
master  states  that  such  was  what  he  said,  and  others  so  under- 
stood him.  It  may  be  that  some  understood  him  differently, 
but  even  if  they  did,  it  fails  to  prove  any  fraud  or  misconduct 
on  the  part  of  the  master.  We,  therefore,  must  conclude  that 
the  sale  was  fair,  well  attended,  with  spirited  biddings  when 
offered  in  parcels,  and  that  the  property  sold  for  a  fair  price, 
and  confidence  in  the  stability  of  judicial  sales  requires  that 
the  sale  be  affirmed. 

The  decree  of  the  court  below,  in  setting  aside  the  sale,  is 
reversed  and  the  cause  remanded. 

Decree  reversed. 


Elizabeth  Walsh 

v. 

Jacob  Reis. 

1.  Dower — homestead — of  the  rights  of  the  widow.  The  right  of  dower  does 
not  merge  in  a  homestead  right  in  the  same  premises ;  these  interests  in  the 
widow,  are  different,  distinct  and  independent,  and  in  respect  to  each  other 
there  is  no  "  lesser  estate  to  be  drowned  in  the  greater." 

2.  So,  should  the  husband  die  in  the  possession  of  the  homestead,  his  widow 
would  be  entitled,  not  only  to  the  right  of  a  homestead,  but  to  her  dower  right, 
also,  in  the  same  premises. 

3.  And  where  the  husband  had  mortgaged  the  premises,  and  upon  foreclosure, 
he  having  claimed  the  right  of  homestead  therein,  they  being  worth  more  than 
one  thousand  dollars,  that  sum  was  paid  to  him,  and  the  property  was  sold  under 
the  foreclosure,  upon  his  death,  his  widow  will  not  be  restricted  in  her  claim  to 
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dower  in  the  premises,  to  the  residue  of  the  property  after  deducting  the  value 
of  the  homestead  right,  which  had  been  paid  to  her  husband  on  the  foreclosure, 
but  she  would  be  entitled  to  dower  in  the  entire  premises  unaffected  by  the  pur- 
chase of  the  homestead  right. 

4.  Dower — of  the  rule  in  estimating  its  value.  Where  a  right  of  dower  is 
asserted  to  premises  held  by  a  purchaser  from  the  husband  in  his  lifetime,  in 
ascertaining  the  yearly  value  of  the  dower,  where  it  is  not  practicable  to  set  it 
off  by  metes  and  bounds,  the  widow  will  be  given  one-third  the  yearly  rents  and 
profits  of  the  premises,  after  deducting  the  value  of  improvements  made  by  the 
purchaser,  the  annual  insurance,  if  there  be  any,  and  the  annual  taxes  and 
reasonable  annual  repairs. 

Writ  of  Ekkop.  to  the  Circuit  Court  of  Monroe  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Mr.  H.  K.  S.  O'Melveny,  for  the  plaintiff  in  error. 

Mr.  Gustavtjs  Kgerner,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  dower,  under  the  statute,  in  lot  sixty- 
two  in  the  town  of  Waterloo,  in  Monroe  county,  brought  by  the 
plaintiff  in  error,  as  the  widow  of  David  M.  Walsh,  against 
Jacob  Reis. 

A  motion  to  dismiss  the  petition  having  been  overruled,  the 
defendant  answered,  denying  the  petitioner's  right  to  dower, 
"  because  her  husband,  through  whom  she  claims,  had  mort- 
gaged the  lot  to  M.  T.  Horine,  who  foreclosed  it,  and  the  said 
husband  having  claimed  a  right  of  homestead  in  the  lot,  it 
being  worth  more  than  one  thousand  dollars,  that  sum  was 
paid  to  him,  and  for  that  reason  the  petitioner  is  only  entitled 
to  dower  in  the  residue  of  the  property  after  deducting  that 
sum  from  its  value."  The  defendant  also  set  up  a  claim  to  be 
allowed  for  improvements  made  on  the  lot  by  Horine  and  by 
himself. 
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Exceptions  to  the  answer  were  overruled  and  the  cause  sub- 
mitted on  bill  and  answer,  replication  and  proofs.  The 
court  decreed  that  the  complainant  was  entitled  to  dower  in  the 
premises,  after  deducting  out  of  the  same,  the  sum  of  one 
thousand  dollars  received  by  the  husband  of  the  petitioner 
under  the  homestead  law,  and  also  the  value  of  the  improve- 
ments made  upon  the  same  by  the  defendant  and  the  former 
owner. 

To  reverse  this  decree  the  petitioner  brings  the  record  here 
by  writ  of  error. 

The  assignment  of  errors  questions  the  propriety  of  this 
decree,  and  the  grounds  on  which  it  is  based.  It  certainly 
cannot  be  denied  that  the  homestead  right  and  the  right  to 
dower,  are  distinct  and  independent  rights,  the  former  being  a 
mere  right  of  occupancy  of  the  premises  under  certain  circum- 
stances, the  latter  though  an  inchoate  right  does  not  depend 
upon  occupancy,  but  upon  the  marriage,  the  seizin  of  the 
husband  during  coverture,  and  his  death.  Until  the-death  of 
the  husband  it  is  merely  an  interest  which  attaches  to  the  land, 
by  reason  of  marriage  and  seizin ;  it  rests  in  action  only  and 
cannot  be  conveyed  by  deed.  After  it  is  assigned,  it  becomes 
an  estate  upon  which  she  can  enter  and  which  may  be  conveyed 
by  deed,  and  is  liable  to  be  sold  on  execution  for  her  debts.  It 
is  a  settled  maxim  of  the  law,  that  of  this  right  a  widow  can- 
not be  deprived,  except  by  operation  of  the  statute  of  limitations 
in  certain  cases,  Owen  v.  Peacock,  38  111.  33,  without  her 
consent  expressed  in  the  mode  pointed  out  in  the  statute. 
Mcoll  v.  Ogden,  29  ib.  386. 

There  were,  therefore,  two  distinct  possible  interests  vested 
in  the  plaintiif  in  this  lot,  the  first  of  which  had  been  extin- 
guished by  the  act  of  her  husband  in  his  lifetime,  he  having 
received  the  value  of  the  homestead  on  the  foreclosure  sale, 
her  dower  interest  remaining  untouched  by  these  proceedings. 
The  premises  out  of  which  her  dower  was  to  be  assigned,  was 
unaffected  by  the  purchase  of  the  homestead  right,  and  their 
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value  as  a  whole  was  the  true  and  only  basis  on  which  to  esti- 
mate the  value  of  the  dower  interest. 

The  widow  therefore  was  dowable  of  one-third  of  the  premises 
to  be  set  off  to  her  by  metes  and  bounds ;  but  if  that  should 
not  be  practicable,  then  of  one  third  the  yearly  rents  and 
profits  of  the  same,  after  deducting  the  value  of  the  improve- 
ments since  Horine's  title  accrued,  the  annual  insurance  if  there 
was  any,  and  the  annual  taxes  and  reasonable  annual  repairs, 
the  real  amount  after  these  deductions  to  be  ascertained  by  a 
jury.     See  Peyton  et  al.  v.  Jeffries,  50  111.  143. 

The  defendant  in  error  has  assigned  cross-errors,  making  the 
point  that  the  plaintiff  in  error  had  no  right  in  equity  to  have 
any  dower  at  all  assigned  in  the  premises. 

This  point  is  made  on  the  hypothesis  that  the  right  of  dower 
merged  in  the  homestead.  This  proposition  is  clearly  inad- 
missible, inasmuch  as  she  had,  as  we  have  already  said,  two 
different,  distinct  and  independent  interests  in  the  premises, — 
the  one,  possible  merely,  which  was  extinguished  by  her  hus- 
band in  his  lifetime  ;  the  other  fixed  and  certain,  upon  his 
death,  and  of  this  latter,  she  could  not  be  deprived  by  any  act 
of  her  husband.  Counsel  are  mistaken  when  they  say,  that  the 
payment  of  one  thousand  dollars  to  extinguish  the  homestead 
right  was  a  payment  for  one  third  of  the  property.  That  pay- 
ment purchased  no  portion  of  the  property,  it  only  relieved  it 
from  an  incumbrance.  The  counsel  are  equally  at  fault  in  the 
position  that  these  premises  or  any  portion  of  them  have  been 
converted  into  money,  hence  the  argument  that  she  can- 
not have  rents  and  profits  out  of  land  which  has  been  converted 
into  money  for  her  benefit,  has  no  force.  It  seems  clear  to  us, 
that  had  not  the  husband  received  payment  for  the  homestead 
— had  he  died  in  possession  of  it,  his  widow  would  have  been 
entitled,  not  only  to  the  right  of  a  homestead,  but  to  her  dower 
also,  in  the  same  premises,  and  to  which  the  doctrine  of 
merger  can  have  no  application  there  being  no  "  lesser  estate 
to  be  drowned  in  the  greater." 
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As  to  the  objection  that  the  bill  is  defective  in  not  alleging 
the  mortgage  was  executed  during  the  coverture,  it  is  unneces- 
sary to  discuss  that  point,  as  on  remanding  the  cause  the 
complainant  can  amend  her  bill  in  that  particular  and  make  a 
specific  allegation  in  respect  thereto. 

For  the  reasons  given,  the  decree  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Sophia  E.  Dean 

v. 

Samuel  E.  Bailey,  for  use,  etc. 


1.  Married  women — how  far  protected  in  their  separate  personal  property, 
in  the  use  and  wider  the  control  of  their  husbands.  While  it  may  be  true,  if  a 
married  woman  owning  personal  property,  permits  her  husband  to  deal  with  and 
sell  it  as  his  own,  a  purchaser  from  him  would  be  protected  in  his  title  against 
a  claim  by  her — that  would  be  on  the  ground  that  she  had  held  him  forth  to  the 
world  as  her  agent,  with  power  to  sell ;  but  it  does  not  follow,  because  the  wifo 
merely  allows  her  husband  to  have  a  general  use  and  control  over  her  personal 
property,  such  use  and  control  being  of  a  character  consistent  with  their  common 
interests,  and  the  proper  enjoyment  of  it  by  both,  that  it  should  thereby  become 
liable  to  the  payment  of  his  debts. 

2.  So,  where  the  husband  and  wife  live  upon  a  farm,  which,  together  with 
the  stock  and  implements  upon  it,  necessary  for  its  cultivation,  have  been 
bought  with  the  money  of  the  wife,  the  husband  may  exercise  the  same  care  and 
control  over  such  personal  property  as  he  would  over  his  own,  and,  in  the  eyes 
of  the  public,  have  the  same  freedom  in  its  use,  without  its  thereby  becoming 
liable  to  the  payment  of  his  debts.  This  protection  in  the  enjoyment  of  her  own 
property  must  be  given  to  the  wife,  under  the  act  of  1861. 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 
31— 50th  III. 
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The  facts  are  presented  in  the  opinion  of  the  court. 

Mr.  George  TV.  Wall,  for  the  appellant. 

Messrs.  Henry  &  Fotjke,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court' 

This  was  an  action  on  a  replevin  bond,  brought  by  Bailey, 
as  sheriff,  against  Sophia  E.  Dean  and  others,  under  the  fol- 
lowing circumstances  : 

Executions  against  W.  W.  Dean,  the  husband  of  the  said 
Sophia,  had  been  levied  on  a  mule,  a  quantity  of  potatoes,  and 
a  horse-power.  His  wife  replevied  this  property  from  the 
sheriff,  but  the  suit  was  dismissed  without  a  trial  upon  the 
merits.  The  sheriff  then  brought  this  suit  upon  the  bond,  and 
the  defendants  pleaded  that  the  property  replevied  was  the 
property  of  Sophia  E.  Dean.  On  this  plea," issue  was  joined, 
and  a  trial  had,  which  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  from  which  Sophia  E.  Dean  appealed.  There 
was  evidence  that  her  husband  was  wholly  insolvent,  and  that 
the  farm  upon  which  they  lived  had  been  bought  with  the 
money  of  the  wife,  derived  in  part  from  the  estate  of  her 
father,  and  in  part  from  other  relations.  There  was  similar 
evidence  in  regard  to  the  purchase  of  the  horse-power  and 
mule.  The  potatoes  had  been  raised  upon  the  farm,  as  she 
testifies,  by  labor  paid  with  her  money. 

The  court  gave  to  the  jury,  for  the  appellee,  the  following 
instructions : 

"  3d.  If  the  jury  believe,  from  the  evidence,  that  Sophia  E. 
Dean  allowed  W.  W.  Dean  to  buy  and  sell  the  personal  pro- 
perty on  said  farm  as  his  own,  and  in  his  own  name,  without 
giving  notice  to  the  world  that  he,  W.  W.  Dean,  was  only  an 
agent,  and  that  the  property  in  controversy  was  a  part  of  said 
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property  so  bought,  then  they  will  find  the  value  of  said  pro- 
perty for  plaintiff. 

"  4th.  If  the  jury  believe,  from  the  testimony,  that  the  horse- 
power and  mule  in  question  were  used  and  controlled  by  W. 
W.  Dean,  as  his  own  property,  with  the  knowledge  and  con- 
sent of  Sophia  E.  Dean,  and  that  at  the  time  of  such  use  and 
control  said  Dean  was  the  head  of  the  family  of  Sophia  E. 
Dean,  then  they  will  find  for  the  plaintiff  the  value  of  the 
property  proven. 

k'5th.  The  jury  are  further  instructed,  that  they  must 
believe  the  property  in  question  was  acquired  by  Sophia  E. 
Dean  from  some  person  other  than  her  husband,  and  by  and 
independent  of  him,  and  that  such  was  not  used,  exercised  or 
controlled  by  Dean  as  his  own  property,  with  her  knowledge 
and  consent,  "before  they  can  find  for  the  defendant." 

It  is  plain  that  the  rule  laid  down  in  these  instructions  would, 
in  many  cases,  substantially  destroy  the  protection  which  the 
statute  in  regard  to  the  property  of  married  women,  was 
designed  to  give.  Undoubtedly,  if  a  married  woman,  owning 
personal  property,  permits  her  husband  to  deal  with  and  sell 
it  as  his  own,  a  purchaser  from  him  would  be  protected  in  his 
title  against  a  claim  by  her,  but  it  would  be  on  the  ground  that 
she  had  held  him  forth  to  the  world  as  her  agent,  with  power 
to  sell.  But  if  we  were  to  hold  that  a  wife,  owning  personal 
property,  rendered  it  liable  for  her  husband's  debts,  merely  by 
allowing  him  to  have  a  general  use  and  control  over  it,  as  laid 
down  in  these  instructions,  the  property  of  the  wife  could  be 
secure  only,  as  suggested  by  counsel,  by  a  practical  divorce,  a 
mensa  et  thoro,  and  by  setting  up  a  domestic  establishment 
entirely  apart  from  her  husband.  Take  for  example  such  a 
case  as  the  present,  and  there  must  be  many  like  it,  where  the 
husband  and  wife  live  upon  a  farm,  which,  with  the  stock  upon 
it,  has  been  bought  with  the  money  of  the  wife.  It  must  fol- 
low, from  the  nature  of  the  relation  between  husband  and 
wife,  from  their  mutual  confidence  and  their  common  interests, 
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that  the  husband,  to  all  outward  seeming,  would  use  much  of 
the  property  as  if  it  were  his  own.  Living  under  the  same 
roof  with  his  wife,  the  head  of  the  family,  and  as  solicitous  for 
the  material  prosperity  of  his  wife  as  for  his  own,  it  would  be 
unavoidable  that  he  should  exercise  the  same  care  and  control 
over  her  property  as  he  would  over  his  own,  and,  in  the  eyes  of 
the  public,  have  the  same  freedom  in  its  use.  We  must  construe 
this  statute  for  the  protection  of  married  women  in  accordance 
with  the  intent  of  its  framers,  and  accept  all  its  innovations, 
and  when  the  legislature  has  said  that  a  married  woman  may 
own  a  horse  in  her  own  right,  it  is  impossible  for.  us  to  say 
that,  if  she  allows  her  husband  to  ride  or  drive  that  horse  as  he 
would  one  of  his  own,  she  thereby  forfeits  her  title  to  his  cre- 
ditors. As  we  have  already  remarked,  such  use  must 
necessarily  follow  from  the  relation  of  husband  and  wife,  if 
such  trust  and  confidence  exist  between  the  parties  as  should 
exist,  and  as  the  law  supposes  to  be  implied  in  that  relation. 

It  may  be  said  that  under  this  construction  of  the  statute, 
the  husband,  using  his  wife's  property  as  his  own,  would  be 
able  to  obtain  a  credit  to  which  he  was  not  entitled.  This  is 
true,  and  this  consideration  was  probably  not  forgotten  by  the 
legislature  when  it  passed  the  law,  but  that  body  did  not  deem 
the  fact  that  the  husband  might  occasionally  obtain  an  unde- 
served credit,  a  sufficient  reason  for  withholding  from  the  wife 
a  just  protection  in  the  enjoyment  of  her  own  property,  and 
it  is  simply  our  province  to  apply  the  law  as  we  find  it 
written. 

Undoubtedly,  the  attempt  will  so  often  be  made  to  use  this 
law  as  a  cover  for  fraud,  that  juries  should  always  exercise  a 
rigid  scrutiny  in  cases  of  this  character.  In  order  to  prevent 
the  statute  from  being  thus  perverted,  we  should  still  hold,  as 
we  held  in  Wortman  v.  Price,  47  111.  22,  that  if  the  wife  places 
her  money  in  the  hands  of  her  husband,  to  be  used  by  him  in 
trade,  it  is  virtually  a  loan  to  him  of  the  money,  and  his  stock 
in  trade  would  be  liable  for  his  debts.  So,  too,  we  should  hold, 
as  we  held  in  Elijah  v.  Taylor,  37  111.  249,  if  the  husband  by 
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his  personal  labor  raise  a  crop  upon  the  land  of  his  wife,  it 
would  be  liable  for  his  debts,  subject,  probably,  to  a  lien  on 
her  part  for  a  reasonable  rent,  though  this  point  did  not  arise 
in  that  case.  But,  on  the  other  hand,  if  the  wife  has  invested 
her  money  in  a  farm,  and  in  the  stock  and  implements  neces- 
sary for  its  cultivation,  which  would  often  be  the  best  mode 
of  providing  for  her  children,  we  see  no  reason  why  she  should 
not  employ  the  aid  of  her  husband  in  its  management,  without 
subjecting  her  property  to  execution  for  his  debts. 

We  are  of  opinion  that  the  3d,  4th  and  5th  instructions 
given  for  the  appellee  should  have  been  refused. 

For  these  errors  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Magdalena  Meyer 
v. 
Joseph  Pfeiffer  et  ux. 

1.  Error — who  may  complain  thereof.  A  party  cannot  complain  of  an  error, 
which  in  nowise  injures  or  impairs  his  rights. 

2.  So,  where  the  yearly  value  of  a  widow's  dower  in  several  tracts  of  land, 
was  charged  upon  all  the  lands,  instead  of  charging  each  separate  tract  with 
the  amount  arising  therefrom,  the  error,  if  it  be  one,  is  not  such  as  the  widow 
can  complain  of,  inasmuch  as  it  gave  her  a  higher  and  better  security. 

3.  Description  of  premises — in  a  decree.  A  decree  establishing  a  right  of 
dower  in  certain  lands,  described  one  of  the  tracts,  as  a  part  of  the  N.  W.  qr. 
of  N.  E.  qr.  of  Section  12,  without  quantity  or  further  description:  Held,  the 
description  was  insufficient,  as  the  part  intended  to  be  affected  by  the  decree, 
could  not  be  ascertained,  or  separated  from  the  balance  of  the  quarter. 

4.  Pleading  in  chancery — allegation  of  the  existence  of  a  homestead  right. 
Where  a  party  seeks  to  assert  a  homestead  right  in  premises,  it  is  not  enough  to 
declare  simply  that  the  right  exists ;  the  pleading  should  set  out  the  facts,  which, 
if  proven,  would  establish  the  right. 
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5.  Decree — -for  dower — reqxmltes  thereof.  Where  the  yearly  value  of  the 
widow's  dower  is  ascertained,  and  allowed  in  lieu  of  dower,  the  decree  should  fix 
the  day  in  each  year  for  the  payment  thereof,  and  it  is  error  to  omit  to  do  so. 

6.  Same — should  not  be  coufictincj.  A  decree  fixing  the  annual  value  of  a 
widow's  dower  provided  that  the  allowance  should  be  a  lien  upon  the  premises, 
and  also  provided  for  a  sale  of  the  land  in  the  event  of  non-payment  of  any  of 
the  installments ;  the  decree  then  directed  the  master,  in  case  of  sale,  to  convey 
to  the  purchaser,  all  the  right,  title,  interest  and  estate  of  the  parties  to  the 
suit,  in  the  lands:  Held,  that  the  decree  was  erroneous  because  the  character  of 
estate  to  be  conveyed  by  the  master  was  inconsistent  with  the  lien  previously 
declared  in  favor  of  the  widow,  for  the  yearly  allowances  as  they  might  succes- 
sively fall  due. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 

Messrs.  Kase  &  Wilderman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  commenced  by  appellees,  in  the 
St.  Clair  Circuit  Court,  against  appellant,  for  the  purpose  of 
having  appellant's  dower  assigned  to  her  in  the  lands  owned 
by  Joseph  Meyer  at  the  time  of  his  death.  The  bill  alleges 
that  appellant  is  the  widow,  and  Magdalena  Pfeiffer  is  his  only 
heir  at  law,  who  had  intermarried  with  Joseph  Pfeiffer.  The 
bill  waives  the  answer  under  oath,  and  prays  that  dower  may 
be  assigned  by  metes  and  bounds  if  practicable,  but  if  not, 
that  it  may  be  assessed,  and  if  deemed  advisable,  that  the 
lands  be  sold  subject  to  the  widow's  dower. 

Appellant  answered,  admitting  the  truth  of  the  allegations 
of  the  bill,  and  claimed  that  she  was  entitled  to  a  homestead 
in  the  premises.  Appellees  excepted  to  the  answer  and  the 
exceptions  were  sustained.     The  court  thereupon  found  the 
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allegations  of  the  bill  to  be  true,  and  appointed  commissioners 
to  assign  dower.  They  reported  that  it  could  not  be  assigned 
without  manifest  prejudice  to  the  property.  Subsequently  a 
jury  were  empaneled  to  assess  the  yearly  value  of  the 
widow's  dower,  and  they  found  it  to  amount  to  $133.35 
and  the  court  rendered  a  decree  making  it  a  lien  on  the 
premises,  and  on  default  in  its  payment  ordered  that  the 
premises  be  sold  and  that  execution  issue  therefor.  The  court 
also  decreed  that  the  premises  be  sold  subject  to  the  payment 
of  the  yearly  dower  of  the  widow. 

It  is  first  urged,  that  the  court  erred  in  rendering  a  decree 
for  the  gross  amount  of  the  yearly  value  of  the  widow's  dower 
and  charging  the  several  tracts  of  land  with  its  payment, 
instead  of  ascertaining  the  yearly  value  of  her  dower  in  each 
separate  tract,  and  only  charging  each  with  the  sum  arising 
from  them  severally.  If  this  was  an  error,  as  it  probably  was, 
it  is  not  such  as  appellant  can  urge.  It  in  nowise  injures  or 
impairs  her  rights.  On  the  contrary,  it  renders  all  of  the 
lands  subject  to  the  portion  arising  from  each  piece  severally. 
The  decree  therefore  affords  her  a  higher  and  better  security 
than  if  the  amount  arising  from  the  several  tracts  had  been 
charged  upon  each  tract  out  of  which  it  arose.  This  is  not  an 
error  of  which  she  has  any  right  to  complain. 

The  description  of  one  of  the  tracts  as  a  part  of  the  "N". 
"W.  qr.  of  K.  E.  qr.  of  section  12,  without  quantity  or  further 
description  is  insufficient.  From  such  a  description  it  could 
never  be  ascertained,  or  separated  from  the  balance  of  the 
quarter.  It  does  not  appear  in  what  part  of  the  forty  acre 
tract  it  is  situated,  or  the  number  of  acres  it  embraces. 
Even  if  the  decree  would  operate  as  a  bar  to  a  proceeding  for 
the  assignment  of  dower  in  this  tract,  by  the  widow,  if  it  should 
become  necessary  for  its  sale,  to  carry  the  decree  into  effect,  it 
could  hardly  be  held  that  a  purchaser  would  acquire  title  by 
such  a  description. 

There  was  no  error  in  sustaining  the  exception  to  that  por- 
tion of  the  answer  which  alleged  that  appellant  was  entitled 
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to  a  homestead  in  the  premises,  it  is  simply  the  declaration 
that  she  has  such  a  riodit.  This  is  violative  of  the  rules  of 
pleading.  The  answer  should  have  set  out  the  facts  which,  if 
proven,  would  have  entitled  her  to  the  privilege.  It  nowhere 
alleges  that  the  premises,  or  any  portion  of  them,  were  occupied 
by  her  deceased  husband  as  a  homestead,  or  that  he  was  the 
head  of  a  family,  or  any  of  the  facts  which  the  statute  requires 
to  confer  the  privilege.  In  this  respect  the  answer  was  fatally 
defective. 

It  is  insisted  that  the  decree  is  erroneous  in  not  fixing  a  day 
upon  which  the  sum  falling  due  each  year  should  be  paid. 
The  28th  section  of  the  dower  act,  declares  that  the  court  shall, 
when  the  sum  is  found  by  the  jury,  render  a  judgment  that 
there  be  paid  to  the  widow,  as  an  allowance  in  lieu  of  dower, 
on  a  day  therein  named,  the  sum  so  assessed,  as  the  yearly 
value  of  her  dower,  and  the  like  sum  on  the  same  day  in  every 
year  thereafter,  during  her  natural  life.  Gross'  Comp.  235. 
This  decree  in  no  manner  fixes  any  time  for  the  payment  of 
the  money,  or  any  future  installment.  The  attorney  who 
drafted  the  decree,  seems  to  have  intended  to  insert  such  a 
requirement,  but  failed  to  do  so,  either  in  terms  or  by  implica- 
tion. The  decree  declares  that  the  dower  thus  assessed  shall 
be  a  lien  on  the  premises,  "  and  that  in  case  of  a  failure  in  the 
payment  of  said  dower,  execution  issue  for  the  collection 
thereof  as  at  common  law,  and  that  said  dower  be  paid  as 
follows."  This  is  the  only  portion  of  the  decree  that  requires 
its  payment. 

The  statute  is  peremptory  in  its  requirement  that  a  day 
shall  be  named  in  the  decree  when  the  several  payments  shall 
be  made  ;  and  it  is  but  just  and  reasonable  that  a  time  should 
be  designated,  otherwise  it  could  not  be  known  when  the 
money  was  due,  and  under  such  a  decree,  further  litigation 
would  almost  certainly  ensue.  A  decree  should  be  so  certain 
in  its  terms  as  to  preclude  differences  and  litigation.  It  is 
designed  to  establish  and  settle  the  rights  of  the  parties.  The 
decree  in  this  respect  is  erroneous. 
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Again,  the  decree  is  vague  and  uncertain  as  to  whether  the 
sale  provided  for  by  the  decree,  is  for  the  purpose  of  raising 
the  dower  or  for  the  benefit  of  the  heir.  Although  the  order 
of  sale  seems  not  to  depend  on  a  failure  to  pay  the  money 
assessed  in  lieu  of  dower,  still,  when  we  know  that  there  was 
but  one  heir,  and  it  was  competent  so  far  as  we  can  see,  for 
her  and  her  husband  to  sell  the  premises  subject  to  the  lien  for 
dower,  no  reason  is  perceived  why  the  land  should  be  sold 
under  a  decree  of  court,  unless  for  the  purpose  of  paying  the 
widow  the  sum  decreed  to  be  paid  annually  to  her.  But  if  it 
was  designed  to  be  sold  for  the  benefit  of  the  heir,  it  is  not  an 
error  of  which  appellant  can  complain,  provided  it  is  subject  to 
the  lien  of  her  dower.  But  the  last  clause  of  the  decree  seems 
to  be  opposed  to  such  a  right,  as  it  requires  the  master  to  con- 
vey to  the  purchaser,  all  of  the  right,  title,  interest  and 
estate  of  the  parties  to  the  suit,  which  they  held  in  the  lands. 
To  say  the  least,  this  provision  conflicts  with  the  portion  which 
requires  the  land  to  be  sold  subject  to  the  lien  of  the  widow's 
dower.  With  these  conflicting  clauses,  it  at  least  leaves  it 
doubtful  which  provision  shall  be  enforced.  The  master  should 
only  have  been  required  to  convey  the  interest  held  by  appel- 
lees. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  leave  to  complainants  to  amend  their  bill  and 
appellant  her  answer. 

Decree  reversed. 
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Henry  Farr  ei  al. 

v. 

Isaac  Scott. 

New  trial — verdict  against  tlie  evidence,     When  the  finding  of  the  court  below 
is  supported  by  the  evidence,  it  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  ¥m.  H.  Underwood,  for  the  appellant. 

Mr.  Marshall  ~W\  Weir,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  record  presents  only  a  question  of  evidence.  Did  or 
did  not  the  payee  of  the  note  promise  the  security  to  release 
him, if  he,  the  security,  would  release  the  mortgage  held  by 
him  against  the  principal,  or  was  the  principal  to  execute  a 
new  mortgage,  on  another  lot,  to  the  payee, before  the  security 
was  to  be  released  ?  The  parties  themselves  are  the  only  wit- 
nesses whose  testimony  is  important,  and  they  swear  to  a 
different  understanding  of  the  agreement.  The  court  gave 
credit  to  the  evidence  of  the  plaintiff,  probably  because  the 
agreement  as  stated  by  him  was  more  in  consonance  with  the 
ordinary  mode  of  making  such  an  arrangement,  and  we  see 
no  reason  for  saying  the  court  erred  in  this.  It  does  not 
appear  that  the  payee  had  any  interest  in  the  release  of  the 
mortgage  made  by  the  principal  to  his  security,  and  why 
should  he  have  promised  to  release  the  security  before  the 
new  mortgage  to  himself  should  be  executed  ? 

There  is  no  ground  for  reversing  the  judgment. 

Judgment  affirmed. 
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Frederick  Dehler 
v. 

Charles   Held  et  al. 

1.  Contracts — excuse  for  non-performance.  As  a  general  rule,  where  a  party 
binds  himself  to  perform  an  act,  he  is  held  to  its  performance,  except  where  it  is 
rendered  impossible  by  the  act  of  God  or  the  public  enemy.  The  mere  fact  that 
it  may  be  inconvenient,  or  attended  with  loss,  is  no  excuse. 

2.  Forthcoming  bond — excuse  for  non-delivery  of  the  property.  So,  in  an  action 
on  a  forthcoming  bond  which  had  been  given  for  the  delivery  of  property  seized 
upon  execution,  the  security  in  the  bond  pleaded,  that  at  the  time  of  the  levy  a 
portion  of  the  property  was  subject  to  a  prior  valid  mortgage,  and  after  the 
execution  of  the  forthcoming  bond  the  mortgagee  took  the  property  into  his 
possession,  as  he  had  a  right  to  do  under  the  provisions  of  his  mortgage,  and 
sold  it  in  part  satisfaction  of  his  debt,  the  property  being  insufficient  to  satisfy 
the  whole  :  Held,  the  plea  did  not  present  a  defense  to  the  action.  The  party 
interposing  the  plea  could  have  paid  the  mortgage  debt,  and  thus  discharging  the 
property  from  the  lien,  would  have  been  able  to  deliver  it,  according  to  the  con- 
dition of  his  bond. 

3.  Measure  of  damages — in  an  action  on  a  forthcoming  bond.  In  an  action  of 
covenant  or  debt,  on  a  bond  with  a  condition,  the  true  measure  of  damages  ia 
the  loss  sustained  by  the  covenantee  or  obligee. 

4.  So,  in  an  action  on  a  forthcoming  bond,  for  a  non-delivery  of  the  property, 
it  was  pleaded  by  the  surety  that  there  was  a  prior  mortgage  lien  upon  the  pro- 
perty, and  by  virtue  of  the  mortgage  the  mortgagee  had  taken  it  and  subjected 
it  to  the  satisfaction  of  a  portion  of  his  debt,  the  property  being  worth  less  than 
the  lien  of  the  mortgage :  Held,  only  nominal  damages  could  be  recovered. 

5.  If,  however,  it  should  turn  out  that  the  property  was  worth  more  than  the 
mortgage  lien,  then  the  excess,  whatever  it  might  be,  would  be  the  measure  of 
damages,  as  that  would  be  the  extent  of  the  injury  sustained  by  the  plaintiff  in 
the  execution. 

6.  Plea  in  bar — when  nominal  damages  are  recoverable.  In  such  case,  although 
a  plea  by  the  surety  sets  up  that  the  property  had  been  taken  under  the  prior 
mortgage  after  the  forthcoming  bond  was  executed,  and  that  it  was  worth  no 
more  than  the  mortgage  lien,  still  the  plea  should  not  be  in  bar  of  the  action,  as 
the  failure  to  deliver  the  property  according  to  the  condition  of  the  bond  not 
being  occasioned  by  the  act  of  God  or  the  public  enemy,  there  was  a  technical 
breach  for  which  there  was  a  right  of  action,  and  a  right  to  recover  nominal 
damages. 

*7.  Plea  of  part  performance — when  good.  A  part  performance  of  an  obliga- 
tion, accepted  by  the  obligee,  is  good,  and  will  discharge  the  obligor  as  far  as 
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it  goes.  So,  a  plea  in  an  action  on  a  forthcoming  bond,  which  alleges  that  a  part 
of  the  property  was  delivered  to  the  officer,  is,  substantially,  a  good  defense 
to  a  part  of  the  recovery — to  the  extent  of  the  proceeds  of  the  property  so 
returned. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county } 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Kase  &  Wilderman,  for  the  plaintiff  in  error. 

Mr.  ¥m.  H.  Underwood,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  upon  a  forthcoming  bond  exe- 
cuted by  Charles  Held,  the  execution  debtor,  and  Jacob 
Meister,  as  his  surety,  to  Frederick  Dehlen  The  breach 
assigned  is,  that  the  obligors  failed  to  deliver  the  property  to 
plaintiff  in  error,  at  the  time  and  place  named  in  the  condi- 
tion of  the  bond.  To  this  declaration,  defendant  in  error 
Meister,  pleaded  first,  non  est  factum,  and  secondly,  that  a 
portion  of  the  property  levied  upon  by  plaintiff  in  error  under 
three  different  executions,  in  his  hands,  as  a  constable,  from  a 
justice  of  the  peace  of  the  county,  and  against  Held,  at  the 
time  the  levy  was  made,  was  subject  to  a  chattel  mortgage 
given  by  Held  to  Neu  &  Gintz,  to  secure  a  debt  of  $400, 
which  he  owed  to  them,  and  which  was  to  mature  at  six 
months  from  the  date  of  the  mortgage ;  that  it  was  duly 
executed,  and  properly  acknowledged  before  a  justice  of 
the  peace  in  the  proper  district,  and  that  he  had  entered 
the  memorandum  required  by  the  statute  in  his  docket, 
and  that  it  was  regularly  recorded  in  the  proper  office. 

The  mortgage  provided  that  Held,  the  mortgagor,  might 
retain  possession  of  the  property  for  two  years,  but  that  in 
case  it  should  be  attached  or  levied  upon  under   execution, 
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then  the  mortgagees  might  reduce  it  to  possession,  and  after 
giving  notice  as  specified,  sell  it,  and  apply  the  proceeds  to 
the  payment  of  their  debt.  The  property  being  thus  held 
under  this  chattel  mortgage  at  the  time  the  levy  was  made, 
and  the  debt  not  due  and  unpaid,  after  the  levy  was  made  by 
plaintiff  in  error,  N"eu  &  Gintz,  by  virtue  of  the  power  con- 
tained in  the  mortgage,  seized  and  reduced  the  property  into 
their  possession,  and  after  giving  the  required  notice,  sold  the 
same  for  a  sum  less  than  their  debt,  and  applied  it  towards 
paying  the  same,  whereby  defendant  Meister  was  prevented 
from  delivering  the  property  to  plaintiff  in  error,  according  to 
the  terms  and  conditions  of  the  bond  sued  upon. 

The  third  plea  averred  that  all  of  the  property  named  in 
the  forthcoming  bond,  and  not  embraced  in  the  mortgage,  was 
duly  delivered  by  Meister  to  plaintiff  in  error,  in  the  same 
condition  it  was  when  the  bond  was  given,  and  at  the  time 
and  place,  and  in  the  manner  required  by  the  bond. 

To  the  second  plea,  plaintiff  in  error  filed  a  general  demur- 
rer, and  a  special  demurrer  to  the  third  plea,  and  assigned 
special  causes,  that  the  plea  avers  performance  generally, 
without  stating  the  manner,  and  that  the  plea  does  not  crave 
oyer  of  the  writing  obligatory,  and  is  otherwise  uncertain, 
informal  and  insufficient. 

The  court  below  overruled  these  demurrers,  and  plaintiff 
failing  to  answer  further,  the  court  rendered  judgment  on  the 
demurrer,  in  bar  of  the  action,  and  to  reverse  that  judgment 
plaintiff  brings  the  case  to  this  court,  on  error. 

The  only  question  arising  on  this  record  is,  whether  these 
pleas  present  a  defense  to  the  action  against  Meister. 

As  a  general  rule,  where  a  party  binds  himself  to  perform 
an  act,  he  is  held  to  its  performance,  except  where  it  is  ren- 
dered impossible  by  the  act  of  God  or  the  public  enemy.  The 
mere  fact  that  it  may  be  inconvenient,  or  attended  with  loss, 
is  no  excuse.  And  that  is  all  that  can  be  said  of  this  obliga- 
tion. Its  performance  was  in  nowise  rendered  impossible. 
Meister  could  have  redeemed  the  property  by  paying  the 
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mortgage  debt,  and  thus  have  retained  it  to  answer  the  condi- 
tion of  the  bond,  as  the  mortgagees  would  have  been  compelled 
to  receive  the  money  and  discharge  the  property  from  the 
mortgage  had  he  tendered  the  debt.  It  was,  therefore,  within 
his  power  to  perform  the  condition  of  this  bond.  Having 
failed  to  deliver  the  property  as  he  and  his  principal  had 
agreed,  in  law,  there  was  a  breach  and  an  action  thereby 
accrued  to  the  plaintiff  against  the  obligors. 

Conceding  the  second  plea  to  be  true,  and  it  is  admitted  by 
the  demurrer,  it  does  not  constitute  a  bar  to  the  action.  If  the 
facts  exist  as  stated  in  the  plea,  what  would  be  the  measure 
of  the  damages  ?  Evidently,  the  amount  of  the  loss  sustained 
by  the  execution  creditors  by  the  failure  of  defendants  in  error 
to  deliver  the  property  at  the  time  and  place  fixed  by  the 
bond.  Had  the  property  been  delivered,  what  would  have 
been  the  rights  of  the  judgment  creditors?  0\\\y  to  have 
sold  it  under  the  executions,  subject  to  the  prior  mortgage, 
and  thus  have  rendered  the  surplus,  over  and  above  the  amount 
of  the  mortgage  debt,  subject  to  their  executions.  If,  as  the 
plea  alleges,  the  property  levied  upon  was  not  worth  as  much 
as  the  mortgage  debt,  then  a  sale  would  have  availed  nothing, 
and  they  have  sustained  no  loss  by  a  failure  to  deliver  the 
property  to  the  constable. 

Suppose  the  constable  had  been  sued  by  the  plaintiffs  in 
these  executions,  for  refusing  to  seize  the  property  under  the 
executions,  and  he  had  shown  that  the  property  was  worth  no 
more  than  the  lien  of  the  mortgage,  would  any  one  contend 
that  the  measure  of  damages  against  him  should  be  the  full 
value  of  the  property  ?  Assuredly  not.  And  why  ?  Because 
plaintiffs  in  execution  had  sustained  no  damage  by  the  officers 
refusing  to  make  the  levy.  But  had  it  appeared  that  the 
property  was  worth  more,  then  he  would  be  liable  for  the 
amount  of  the  surplus.  And  why  should  not  the  same  rule 
apply  to  Meister  ?     No  reason  is  perceived. 

In  an  action  of  covenant  or  debt,  on  a  bond  with  a  condi- 
tion, the  true  measure  of  damages  is  the  loss  sustained  by  the 
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covenantee  or  obligee.  This,  then,  was  simply  a  question  of 
the  measure  of  the  damages.  By  failing  to  perform  the  con- 
dition of  the  bond  there  was  a  breach,  and  a  right  of 
action  accrued,  the  effect  of  the  bond  being,  that  Meister  would 
deliver  the  property  as  he  had  bound  himself,  or  would  pay 
such  damages  as  the  plaintiffs  in  execution  sustained  by  his 
failure.  And  we  have  seen  that  the  property  being  admitted 
to  have  been  worth  less  than  the  amount  of  the  lien  of  the 
mortgage,  there  could  be  no  damages  beyond  a  nominal  sum, 
which  the  law  implies.  If,  however,  it  should  turn  out  that 
the  property  was  worth  more,  then  the  excess,  whatever  it 
might  be,  would  be  the  measure  of  the  damages,  as  that  would 
be  the  extent  of  the  injury  sustained  by  plaintiffs  in  execution. 
That  was  all  their  executions  could  have  reached  by  the 
levy  and  a  sale.  The  plea  was  bad,  because  it  was  pleaded  as 
a  bar  to  the  action,  and  we  have  seen  it  was  not  an  answer  to 
the  breach,  and  the  demurrer  should  have  been  sustained. 

The  third  plea,  although  informal,  in  substance  presented  a 
defense  to  a  part  of  the  recovery.  So  far  as  it  alleged  that 
property  levied  on  under  these  executions  had  been  delivered, 
and  which  was  not  held  by  the  mortgage,  it  was  an  averment 
of  the  performance  of  the  condition  to  that  extent.  It  can 
never  be  held  that  a  part  performance  of  an  obligation,  accepted 
by  the  obligee,  will  be  held  for  nothing.  It  is  good,  and  must 
be  held  to  discharge  the  obligor  so  far  as  it  goes,  but  no  far- 
ther. If  the  property  admitted  by  the  demurrer  to  have  been 
delivered  to  the  constable  was  sufficient  to  pay  a  portion  of 
the  judgments,  to  collect  which  the  executions  were  issued, 
then  it  would  lessen  the  sum  to  be  recovered,  to  that  extent. 
The  extent  of  the  recovery  would  in  no  case  be  more  than 
those  executions,  with  interest  and  costs,  and  the  proceeds 
of  the  property  thus  delivered  should  be  deducted.  Although 
informal,  the  plea,  in  substance,  presented  a  defense  to  a  part 
of  the  recovery.  Being  informal,  the  demurrer  should  have 
been  sustained  for  that  reason. 
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As  the  court  erred  in  failing  to  sustain  the  demurrer,  the 
judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  leave  to  amend  the  pleas. 

Judgment  reversed. 


Spencer  S.  Eubank 

v. 

The  People  of  the  State  of  Illinois. 

Recognizance — must  be  a  judgment  of  forfeiture.  To  sustain  a  judgment  upon 
a  scire  facias  on  a  recognizance,  there  must  be  a  judgment  of  forfeiture.  It  is 
not  enough  that  a  valid  judgment  of  forfeiture  is  set  out  in  the  scire  facias, — it 
must  be  given  in  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  "Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  proceeding  by  scire  facias  upon  a  recognizance, 
in  which  a  judgment  was  rendered  against  the  defendants. 
There  was  no  judgment  of  forfeiture  given  in  evidence,  and 
the  want  thereof  is  assigned  as  error. 

Mr.  J.  M.  Durham,  for  the  plaintiff  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  and  Mr. 
John  Michan,  State's  Attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  only  judgment  of  forfeiture  offered  in 
evidence,  as  appears  by  the  bill  of  exceptions,  was  a  mere 
memorandum  by  the  clerk,  which  probably  was  a  literal  copy 
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of  the  minutes  of  the  judge.  It  does  not  even  name  the 
parties  against  whom  this  scire  facias  has  issued.  A  valid 
judgment  of  forfeiture  was  set  out  in  the  scire  facias,  but  it 
was  not  offered  in  evidence. 

For  want  of  a  proper  judgment  of  forfeiture,  this  judgment 
on  the  scire  facias  must  be  reversed. 

Judgment  reversed. 


John  D.  Freeman 


John  W.  Tinsley. 

1.  Continuance — of  the  diligence  required.  The  practice  is  rigid  in  requiring 
an  affidavit  for  a  continuance  to  clearly  and  unequivocally  show  diligence  on  the 
part  of  the  person  who  asks  it.  So,  in  an  action  for  slander,  the  defendant  set 
forth,  in  an  affidavit  for  a  continuance,  that  certain  facts  material  to  his  defense, 
came  to  his  knowledge  from  a  witness  named,  only  a  few  days  before  the  term  at 
which  the  application  was  made,  and  too  late  to  procure  his  testimony ;  the  affi- 
davit was  held  insufficient,  because  it  did  not  show  that  the  party  did  not  know 
from  other  sources,  before  that  time,  what  facts  he  could  prove  by  that  witness, 
and  from  aught  that  appeared  in  the  affidavit  he  might  have  known  the  facts 
months  before  the  trial. 

2.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction, 
though  proper  in  itself,  if  it  has  already  been  substantially  given  in  another 
instruction. 

3.  Slander — effect  of  a  plea  of  justification.  Where  a  plea  of  justification  is 
filed  in  an  action  for  slander,  without  an  honest  belief  that  it  can  be  sustained, 
it  only  aggravates  the  slander — it  is  a  new  publication  of  the  defamation,  and 
should,  therefore,  aggravate  the  damages.  On  the  contrary,  however,  if  the 
plea  was  filed  in  good  faith,  it  should  never  produce  that  result. 

4.  A  party  who  files  a  plea  of  justification  is  not  presumed  to  know  what 
rebutting  evidence  can  be  produced,  but  if  he  so  far  establishes  his  plea  that  the 
jury  would  be  justified  in  finding  the  justification  proven,  the  mere  fact  that  the 
plaintiff  should  successfully  rebut  the  evidence  against  him,  would  not  authorize 
additional  damages  against  the  defendant  because  he  filed  the  plea. 

32— 50th  III. 
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5.  Same — words  spoken  in  anger.  While  anger  is  not  a  justification  for  the 
use  of  slanderous  words,  or  even  a  mitigation,  unless  provoked  by  the  person 
against  whom  they  are  used,  yet  when  he  provokes  and  excites  such  passion  as 
results  in  the  use  of  slanderous  words,  that  fact  should  be  considered  in  mitiga- 
tion. 

8.  New  trials — excessive  damages.  In  all  actions  for  tort,  and  actions  sound- 
ing in  damages,  the  question  of  the -extent  of  damages  is  almost  exclusively  for 
the  jury.  It  is  only  in  cases  where  it  is  apparent  that  the  jury  have  acted  from 
prejudice,  passion,  from  a  misapprehension  of  the  evidence,  or  from  some 
improper  motive,  that  a  verdict  will  be  set  aside  because  it  is  excessive. 

7.  In  \n  action  for  slander,  where  the  words  were  spoken  in  high  excitement, 
provoked  by  the  plaintiff,  and  under  a  plea  of  justification  it  was  shown  the  plain- 
tiff had  been  indicted  for  the  crime  with  which  he  was  charged,  and  in  connection 
with  proof  of  doubtful  associations  of  the  plaintiff,  left  the  plaintiff's  character 
at  least  not  above  suspicion,  a  verdict  for  twenty-five  hundred  dollars  was  con- 
sidered excessive,  and  a  new  trial  was  awarded  for  that  cause. 


Appeal  from  the  Circuit  Court  of  Clinton  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  for  slander,  commenced  by  the  appellee, 
against  the  appellant,  in  the  Circuit  Court  of  Marion  county. 
The  cause  was  removed  into  the  Circuit  Court  of  Clinton 
county  by  change  of  venue,  where  a  trial  resulted  in  a  verdict 
for  the  plaintiff  below  for  $2,500.  The  defendant  thereupon 
took  this  appeal.  The  opinion  of  the  court  contains  a  suffi- 
cient statement  of  the  case,  for  a  proper  understanding  of  the 
questions  decided. 

Mr.  W.  Stoker,  for  the  appellant. 

Messrs.  Casey  &  Dwight  and  Mr.  T.  S.  Casey,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  urged,  that  the  court  erred  in  refusing  to  grant  a 
continuance  of  the  cause.     The  motion  was  based  upon  the 
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affidavit  of  appellant.  It  states  that  appellant  can  prove  by 
one  Gray,  who  was  in  the  penitentiary,  facts  material  to  his 
defense,  under  the  issues  ;  that  the  facts  came  to  his  knowledge 
from  Gray,  but  a  few  days  before  court  convened,  and  too  late 
to  take  his  deposition  ;  that  appellant  expected  to  be  able  to  pro- 
cure Gray's  deposition  by  the  next  term  of  court.  The  practice 
is  rigid  in  requiring  an  affidavit  for  a  continuance  to  clearly  and 
unequivocally  show  diligence  on  the  part  of  the  person  who 
asks  it.  Loose,  vague  and  uncertain  averments  as  to  the  evi- 
dence intended  to  be  produced,  or  the  diligence  employed  for 
its  attainment,  are  not  held  sufficient  on  such  applications. 
In  this  case,  the  affidavit  only  states  that  appellant  learned  the 
facts  by  letter  from  Gray,  on  the  day  named.  He  does  not 
state  that  he  did  not  know  from  other  sources  before  that  time 
that  he  could  prove  the  facts  by  Gray.  From  anything  that 
appears  from  the  affidavit,  he  may  have  been  fully  apprised 
of  the  facts  for  months  before  the  trial.  In  this  respect  the 
affidavit  was  insufficient,  and  there  was  no  error  in  overruling 
the  motion. 

The  refusal  of  the  court  to  give  appellant's  eighth  instruc- 
tion is  assigned  for  error,  and  relied  upon  for  a  reversal.  It 
is  this : 

"  The  court  instructs  the  jury  for  the  defendant,  that  if  you 
believe,  from  the  evidence,  that  the  proof  offered  by  defen- 
dant, to  sustain  his  plea  of  justification,  tended  to  prove  said 
plea,  you  should  consider  that  circumstance  in  arriving  at 
your  conclusions,  as  to  whether  said  plea  was  honestly  and  in 
good  faith  pleaded  by  defendant,  believing  that  he  could  sus- 
tain the  same  by  the  evidence." 

To  which  ruling  of  the  court,  in  refusing  to  give  said  instruc- 
tion, the  defendant  then  and  there  excepted. 

It  is  the  well  recognized  doctrine  of  this  court,  that  where 
a  plea  of  justification  is  filed  without  an  honest  belief  that  it 
can  be  sustained,  it  only  aggravates  the  slander — that  it  is  a 
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new  publication  of  the  defamation,  and  should,  therefore, 
aggravate  the  damages.  On  the  contrary,  however,  if  the 
plea  is  filed  in  good  faith,  it  should  never  produce  that  result. 
And  to  determine  that  question,  the  jury  should  consider  all  of 
the  circumstances  under  Which  the  plea  was  filed.  This,  then, 
rendered  the  instruction  proper,  as  it  announced  the  true  rule  on 
that  question.  But  it  is  urged  that  the  fifth  instruction  given 
for  appellant  does  not  state  the  same  principle.  That  instruc- 
tion informed  them,  that  if  they  believed  the  plea  was  filed 
honestly  and  bona  jide,  it  should  not  aggravate  the  damages. 
The  fifth  instruction  announces,  although  not  so  specifically, 
the  same  rule  as  that  contained  in  the  eighth,  and  we  are 
clearly  of  the  opinion  that  it  was  sufficiently  explicit  to  have 
been  fully  understood  by  the  jury,  and  rendered  the  giving 
of  the  eighth  instruction  unnecessary. 

Nor  do  we  perceive  that  appellee's  second  is  repugnant  to 
appellant's  fifth  instruction.  They  both  announce  correct  legal 
principles.  If  appellant  had  no  expectation  of  proving  the 
justification  when  he  filed  his  plea,  it  was  but  a  repetition  of 
the  slander,  and  was  such  an  aggravation  as  should  have 
increased  the  damages,  and  appellee's  second  instruction 
announced  this  rule.  On  the  other  hand,  appellant's  fifth 
instruction  distinctly  informed  them,  that  if  he  filed  the  plea 
in  good  faith,  believing  that  he  could  sustain  it,  then,  although 
not  proved,  it  was  not  an  aggravation,  and  should  not  enhance 
the  damages.  These  two  instructions  very  fairly  and  clearly 
announce  the  law  on  this  subject. 

It  is  urged,  that  the  third  of  appellee's  instructions  was  cal- 
culated to  mislead  the  jury,  by  inducing  them  to  believe  that 
it  was  necessary  that  the  proof  should  remove  all  reasonable 
doubt  that  appellant  believed  he  could  sustain  his  plea  of 
justification.  A  careful  examination  of  the  two  instructions 
shows  that  such  is  not  the  fact.  The  second  referred  alone  to 
the  measure  of  damages,  while  the  third  referred  to  the  defense 
of  justification.  By  it  the  jury  were  informed  of  the  measure 
of  proof  necessary  to   establish  the   defense  of  justification. 
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We  are  unable  to  perceive  that  the  jury  could  have  believed 
the  third  instruction  required  that  the  evidence  should  remove 
all  reasonable  doubt  that  appellant  believed  he  could  prove 
the  truth  of  his  plea  of  justification. 

We  now  come  to  the  last  point  urged  by  appellant  for  a 
reversal,  which  is,  that  the  damages  are  excessive.  In  all 
actions  of  tort,  and  actions  sounding  in  damages,  the  question 
of  the  extent  of  damages  is  almost  exclusively  for  the  jury. 
It  is  only  in  cases  where  it  is  apparent  that  the  jury  have 
acted  from  prejudice,  passion,  from  a  misapprehension  of  the 
evidence,  or  from  some  improper  motive,  that  the  court  will 
interfere  to  set  aside  their  verdict,  because  it  is  excessive.  In 
this  case,  it  appears  that  the  words  spoken  were  in  a  quarrel 
between  the  parties ;  that  they  were  used  under  high  excite- 
ment, which,  so  far  as  we  can  see,  was  provoked,  to  a  great 
extent,  by  appellee.  Two  of  appellee's  witnesses,  who  were 
present,  testify  that  the  first  they  heard  of  the  altercation, 
appellee  accused  appellant  of  lying  about  him,  and  in  reply  to 
which  the  defamatory  language  was  used  by  appellant. 
While  anger  is  not  a  justification  for  the  use  of  slanderous 
words,  or  even  a  mitigation  unless  provoked  by  the  person 
against  whom  they  are  used,  yet,  when  he  provokes  and  excites 
such  passion,  that  fact  should  be  considered  by  the  jury,  in 
mitigation.  A  party  is  not  so  culpable  who  slanders  another 
under  such  circumstances,  as  when  it  is  deliberate  and  mali- 
cious. 

Again,  in  this  case,  there  was  evidence  tending  to  establish 
the  truth  of  the  plea  of  justification.  Although  not  sufficient, 
when  considered  in  connection  with  the  rebutting  evidence,  to 
establish  the  truth  of  the  plea,  yet  it  seems  to  have  been  amply 
sufficient  to  justify  appellant  in  believing  that  he  could  prove 
the  plea  when  he  filed  it.  He  is  not  presumed  to  have  known 
what  rebutting  evidence  appellee  would  be  able  to  introduce, 
but  did  know  what  he  could  prove,  and  his  evidence,  unre- 
mitted, would  have  warranted  the  jury  in  finding  the 
justification  established.     This  being  true,  the  jury  were  not 
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warranted  in  giving  additional  damages  because  that  plea  was 
filed. 

It  also  appears  that  appellee  had  been  indicted  on  the  charge 
of  being  accessory  before  the  fact,  to  the  stealing  of  the  horses 
for  which  Gray  was  convicted,  and  the  evidence  shows  he  had 
been  repeatedly  at  Gray's  about  the  time  the  horses  were 
stolen,  and  to  have  known  and  associated  with  him.  The 
facts  show  that  his  character  was  not  above  suspicion ;  that  he 
had  been  strongly  suspected  of  crime — so  strongly  that  a 
grand  jury  believed,  from  the  evidence  before  them,  that  he 
was  guilty.  It  cannot,  therefore,  be  said  that  his  character 
was  so  good  as  to  be  above  reproach.  And  a  person  with 
such  a  character  is  not  entitled  to  the  same  amount  of  damages 
for  a  slander  as  a  person  who  has  always  been  above  suspi- 
cion. 

In  view,  then,  of  the  fact  that  appellee  provoked  the  anger 
and  altercation  which  led  to  the  charges  made  by  appellant, 
and  that  the  appellee  failed  to  establish  an  unspotted  reputa- 
tion for  honesty,  we  regard  the  damages  as  excessive,  and  so 
much  so  as  to  require  the  verdict  to  be  set  aside,  and  the  case 
submitted  to  another  jury.  Under  all  the  circumstances,  we 
infer  that  the  jury  must  have  regarded  the  filing  of  the  plea 
of  justification  as  an  aggravation,  when  the  evidence  shows  it 
should  not  have  had  that  effect.  If  such  was  not  the  case, 
then  the  jury  must  have  failed  to  give  the  evidence  the  effect 
to  which  it  was  entitled,  or  must  have  been  governed  by  preju- 
dice or  passion  in  arriving  at  their  conclusions. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded,  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 
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A.  M.  L.  McBane,  County  Judge  of  Gallatin  Co.  et  al. 

v. 
The  People  of  the  State  of  Illinois  ex  rel. 
Aaron  R.  Stout. 


1.  Service  op  process — waiver  of  irregularities.  Where  an  alternative  writ 
of  mandamus  was  served  upon  the  individual  members  of  a  county  court,  when 
that  court  was  not  in  session,  and  a  regular  term  of  the  court  did  not  intervene 
between  the  day  of  service  and  the  return  day,  such  irregularity  in  the  service 
would  be  waived,  by  the  members  of  the  court  appearing  and  making  return  to 
the  writ,  even  though  such  irregularity  was  set  down  in  the  return,  as  one  of 
the  reasons  why  a  peremptory  writ  should  not  be  granted, 

2.  Same — how  such  irregularity  availed  of.  Such  an  irregularity  in  the  service 
of  an  alternative  writ,  could  only  be  availed  of  as  a  ground  for  continuance, 
until  the  county  court  would  be  in  session,  that  it  might  determine  what  defense 
the  county  would  make. 

8.  Judgment,  awarding  execution  against  the  county ,  not  void.  Where  in  render- 
ing a  judgment  against  a  county,  the  court  awarded  execution,  such  award  is  not 
an  error,  which  of  itself  would  render  a  judgment  otherwise  valid,  void  ;  nor  can 
such  judgment  be  questioned  in  a  collateral  proceeding,  but  the  error  can  only  be 
availed  of  in  a  direct  proceeding  to  reverse  the  judgment. 

4.  Venue — change  of — in  a  suit  against  a  county.  Under  the  statute  autho- 
rizing counties  to  be  sued,  such  suit  must  be  brought  in  the  circuit  court  of  the 
defendant  county,  but  when  so  brought,  like  all  civil  actions,  it  may  be  removed 
by  a  change  of  venue  to  a  foreign  county,  where  the  statutory  causes  authorizing 
it  are  alleged  to  exist. 

5.  Suit  against  a  county — in  what  court  it  must  be  brought — of  a  proceeding  by 
mandamus.  A  proceeding  by  mandamus  is  a  suit,  within  the  meaning  of  the 
statute,  which  requires  all  suits  against  a  county  to  be  brought  in  the  circuit 
court  of  the  county  being  sued,  and  therefore  must  be  commenced  in  that  court. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon. 
Andeew  D.  Duef,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  K.  S.  O'Melveny  and  Mr.  A.  M.  L.  McBane,  for 
the  appellants. 
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Messrs.  Youngblood  &  Burnett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Aaron  B.  Stout  brought  suit  in  the  Circuit 
Court  of  Gallatin,  against  the  county  of  Gallatin.  After- 
wards the  venue  was  changed  to  Saline  county,  where  a  trial 
was  had,  resulting  in  a  judgment  in  favor  of  plaintiff,  for  the 
sum  of  $1,912.32,  and  $35.90  costs.  This  judgment  was 
recovered  at  the  October  term,  1868,  of  the  Saline  Circuit 
Court,  and  afterwards,  at  the  December  term,  186S,  of  the 
County  Court  of  Gallatin,  plaintiff  presented  to  that  court  a 
certified  copy  of  the  judgment  thus  recovered,  and  demanded 
that  the  county  court  order  its  payment,  but  they  refused  to 
act  upon  the  matter  at  that  tenn,  but  adjourned  the  considera- 
tion of  the  same  until  the  last  day  of  that  month,  at  which 
time  there  was  held  a  special  term  of  the  county  court. 

At  this  last  term,  the  county  court  refused  to  take  action 
thereon  or  to  make  an  order  allowing  the  same  and  directing  its 
payment.  Nor  has  any  order  been  made  since  that  time.  Stout 
filed  a  petition  to  the  March  term,  1869,  of  the  Saline  Circuit 
Court,  praying  that  a  mandamus  be  issued,  to  compel  the 
county  court  to  order  the  payment  of  the  judgment,  in  which 
the  foregoing  facts  were  set  forth.  Service  was  had  upon 
each  member  of  the  county  court,  and  they  appeared  and  made 
return  to  the  writ : 

That  the  judgment  mentioned  in  the  alternative  writ  was 
void ;  that  it  is  informal  and  inoperative,  because  it  awarded 
execution  against  the  coimty  of  Gallatin  ;  that  the  alternative 
writ  was  served  on  the  individual  members  of  the  county  court 
when  not  in  session,  and  when  there  wonld  be  no  regular 
term  until  in  June  following  the  service.  These  are  set  out 
in  the  return  as  reasons  why  the  county  court  had  refused  to 
make  the  order  on  the  treasurer  for  the  payment  of  the  judg- 
ment. 
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Appellee  Hied  a  demurrer  to  the  return,  wliich  was  sustained 
and  judgment  rendered,  awarding  a  peremptory  writ  of  man- 
damus, compelling  the  county  court  to  issue  an  order  for  the 
payment  of  the  judgment.  Appellants  bring  the  record  to 
this  court  and  ask  a  reversal  of  the  judgment  of  the  court 
below. 

The  third  ground  of  refusal,  that  the  service  of  the  alterna- 
tive writ  was  not  sufficient,  was,  if  true,  only  a  ground  for  a 
continuance  until  the  county  court  would  be  in  session,  that  it 
might  determine  what  defense  the  county  would  make ;  but 
by  appearing  and  submitting  to  make  a  return  to  the  writ, 
this  irregularity  was  waived  and  the  court  below  decided  cor- 
rectly, in  holding  that  it  afforded  no  reason  why  the  order 
should  not  be  made  for  the  payment  of  the  judgment. 

The  second  ground  for  refusal,  set  out  in  the  return,  that 
the  judgment  is  informal  and  inoperative  in  awarding  execu- 
tion, is  likewise  insufficient.  At  most,  the  award  of  execution 
is  but  an  error  that  may  be  availed  of  in  an  appellate  court. 
It  does  not  render  an  otherwise  valid  judgment  void,  and 
it  is  valid  and  binding  until  reversed  for  error.  It  being 
binding  until  reversed,  no  question  can  be  raised  as  to  its 
legal  validity  in  sl  collateral  proceeding,  which  this  is. 

We  now  come  to  the  first  ground  relied  upon  in  the  return, 
that  the  judgment  in  favor  of  Stout  is  void.  The  ground 
urged  in  support  of  this  position  is,  that  the  circuit  court  of 
Gallatin  county  had  no  power  to  award  a  change  of  venue  in 
the  suit  in  which  the  county  was  a  party,  and  that  all  of  the 
proceedings  in  the  circuit  court  of  Saline  county  were  coram 
nonjudice,  for  the  want  of  jurisdiction.  In  the  case  of  Mercer 
County  v.  Schuyler  County,  4  Gilm.  20,  it  was  held,  under 
the  statute  authorizing  counties  to  be  sued,  that  as  the  statute 
so  directed,  the  suit  must  be  brought  in  the  circuit  court  of  the 
county  being  sued,  and  that  where  a  suit  was  brought  in  the 
wrong  county  and  a  judgment  by  default  was  rendered,  it  was 
irregular  and  would  be  reversed  on  error ;  and  it  has  been 
repeatedly  said,  since  that  decision  was  announced,  that  the 
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suit  must  be  brought  in  the  county  against  which  the  suit  is 
instituted,  and  this  we  regard  as  the  settled  law  of  this  court. 

The  question  which  this  record  presents  is,  whether  a  suit 
against  a  county,  properly  brought,  may  be  taken  by  change  of 
venue  to  a  different  county  and  there  tried.  This  depends 
upon  the  provisions  of  chapter  105,  entitled  "  Yenue."  (Gross' 
Comp.  779.)  The  first  section  of  that  chapter  declares  that 
"  if  either  party  to  any  civil  cause,  in  law  or  equity,  which 
may  be  depending  in  any  circuit  court,  shall  fear  that  he  will 
not  receive  a  fair  trial  in  the  court  in  which  the  action  is  pend- 
ing, on  account  that  the  judge  is  interested  or  prejudiced,  or 
related  to,  or  shall  have  been  of  counsel  for,  either  party,  or 
that  the  adverse  party  has  an  undue  influence  over  the  minds 
of  the  inhabitants  of  the  county  wherein  the  action  is  pending, 
or  that  the  inhabitants  of  such  county  are  prejudiced  against 
the  applicant,  so  that  he  cannot  expect  a  fair  trial,  such  party 
may  apply  to  the  court  in  term  time,  or  the  judge  thereof  in 
vacation,  by  petition,  setting  forth  the  cause  of  the  application, 
and  praying  a  change  of  venue."  And  the  section  requires 
that  it  shall  be  granted  on  a  compliance  with  its  provisions. 

It  will  be  observed,  that  the  language  of  this  section  is  com 
prehensive,  and  embraces  the  parties  to  any  civil  suit.  And  it 
is  obvious  that  an  action  against  a  county  is  a  civil  cause ;  and 
it  is  equally  plain  that  the  plaintiff  and  defendants  are  parties 
to  it,  and  it  follows  that  they  are  embraced  within  the  provis- 
ions of  this  law,  nor  do  we  find  any  exceptions  as  to  any  class 
of  persons  or  civil  causes,  and  no  reason  is  shown  why  such 
parties  or  causes  are  not  as  fully  within  the  reason  of  the  pro- 
visions of  this  law  as  other  parties.  If  the  causes  enumerated 
in  the  statute  exist,  then  such  cases  are  fully  within  the  mis- 
chief the  legislature  intended  to  remedy,  and  are  clearly 
entitled  to  avail  of  its  benefits.  It  then  follows  that  this  part 
of  the  return  presents  no  defense  to  the  issuing  of  the  per- 
emptory writ. 

It  is,  however,  urged  that  the  demurrer  should  have  been 
carried  back  and  sustained  to   the  writ,  because  it  did  not 
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present  a  case  which  respondents  were  bound  to  answer,  and 
the  ground  of  the  objection  is,  that  a  proceeding  by  man- 
damus is  a  suit,  and  being  such,  the  proceeding  should, 
under  the  statute,  have  been  commenced  in  Gallatin.  The 
other  side  contend,  that  it  is  not  a  suit,  but  a  mode  only  of 
obtaining  execution  on  the  judgment.  The  proceeding  by 
mandamus  has  all  of  the  elements  of  a  suit.  It  has  a  party 
plaintiff,  a  party  defendant,  and  is  to  obtain  a  right  of  which 
the  plaintiff  is  deprived,  and  it  is  instituted  and  carried  on  in 
a  court  and  we  are  at  a  loss  to  determine  what  element  it  lacks 
to  be  a  suit.  It  has  mesne  and  final  process,  has  pleadings, 
and  issues  of  law  and  of  fact  are  formed  and  tried  as  in  other 
cases,  and  terminates  in  a  judgment  which  is  executed  in  the 
mode  prescribed  by  the  law.  This  being  so,  it  must  be  held  to 
be  an  original  proceeding,  or  suit,  having  none  of  the  ele- 
ments of  final  process. 

It  then  follows  that  as  an  original  suit,  on  the  authority  of 
Mercer  Co.  v.  Schuyler  Co.,  it  should  have  been  brought  in 
the  Gallatin  Circuit  Court,  and  not  in  the  Saline  Circuit  Court. 
This  appearing  on  the  face  of  the  writ,  which  stands  for  a 
declaration,  it  was  ground  of  demurrer,  and  for  this  reason  it 
should  have  been  sustained  to  the  writ  as  well  as  the  return. 
For  this  error  the  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Isaiah  D.  Lear,  Sheriff  of  Marion  County,  et  ah 

v. 
Charles  A.  Montross. 

Measure  op  damages — in  an  action  of  trespass.     Where  in  an  action  of  replevin, 
the  property  was  found  to  belong  to  the  defendant  therein,  and  a  writ  of  retorno 
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hahcndo  awarded,  such  writ  will  not  authorize  the  officer  to  take  the  property 
from  the  possession  of  a  third  person  who  was  not  a  party  to  the  suit ;  and  if  the 
officer  does,  under  color  of  the  writ,  take  the  property  from  such  third  person,  he 
will  be  guilty  of  a  technical  trespass,  for  which  an  action  will  lie,  but  the  meas- 
ure of  damages  to  be  recovered  against  the  officer  would  be  simply  for  the 
trespass,  and  not  the  value  of  the  property  taken. 


Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan.  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  O'Melveny  &  Merritt,  for  the  appellants. 

As  to  the  doctrine  relating  to  trespass  on  personal  property, 
see  Cameron  v.  Kinney,  3  Scam.  9. 

Messrs.  Willard  &  Goodnow,  for  the  appellee. 

If  an  officer,  in  the  execution  of  process  goes  heyond  its 
mandate  and  takes  property  from  the  possession  of  a  stranger, 
he  can  only  defend  himself  by  showing  a  better  title  in  him- 
self, or  in  him  for  whom  he  acts :  Hilliard  on  Torts,  2d  Yol. 
3d  Ed.  pages  194  and  196 ;  Perkins  v.  Thornlurg,  10  Cal. 
189  ;  Lyon  v.  Curie,  15  Ala.  360  ;  Crosby  Y.Baker,  6  Allen, 
295  ;  Commonwealth  v.  Kennard,  8  Pick.  133  ;  Brush  v.  Fow- 
ler, 36  111.  59 ;  Jameson  v.  AiJcer  et  al.  23  Wend.  480. 

An  officer  cannot  execute  a  writ  upon  a  party  against  whom 
it  does  not  run,  and  if  he  finds  the  property  in  the  possession 
of  a  person  not  named  in  the  writ,  he  should  return  the  writ, 
with  an  endorsement  of  such  fact;  and  so  he  was  unable  to 
execute  it :  Brush  v.  Fowler,  36  111.  59 ;  Morris  on  Replevin, 
pages  170  and  171. 

Mr.  Chief  Justice  Breese  delivered  the  op'nion  of  the  Court : 
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This  was  an  action  of  trespass  de  bonis  asportatis,  brought 
to  the  Circuit  Court  of  Marion  county,  by  Charles  A.  Montross, 
against  Isaiah  D.  Lear  and  others. 

The  defendants  joined  in  a  plea  of  not  guilty,  and  the  defen- 
dant Lear,  pleaded  specially,  that  he  seized  and  carried  away 
the  property  in  question,  under  a  writ  of  retorno  habendo, 
issued  out  of  the  Circuit  Court  of  Marion  county,  and  the 
other  defendants  also  pleaded  specially,  adopting  the  plea  of 
defendant  Lear,  and  justifying  their  acts  as  &  posse  comitatus, 
summoned  by  the  sheriff  to  aid  him  in  the  seizure  and  carry- 
ing away  of  the  property. 

A  demurrer  was  sustained  to  these  pleas,  and  the  parties 
went  to  trial  on  the  plea  of  the  general  issue.  A  verdict  was 
found  for  the  plaintiff  and  the  damages  assessed  at  four  hundred 
and  fifty  dollars.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict. 

To  reverse4his  judgment,  the  defendants  bring  the  record 
here  by  appeal  and  make  their  point  upon  the  instructions. 

It  appears  the  property  was  a  patent  fire-proof  safe,  which 
once  belonged  to  the  plaintiff,  but  which  he  had  sold  to,  and 
placed  in  the  store  of  Charles  H.  Munger.  Munger  sold 
out  his  stock  of  goods,  including  this  safe,  to  Charles  Dodd 
and  Foster  Sutton,  and  put  them  in  possession.  Munger 
claiming  that  Dodd  and  Sutton  had  not  performed  their  con- 
tract with  him,  by  means  of  which,  a  forfeiture  had  accrued, 
sued  out  a  writ  of  replevin  for  the  goods,  the  safe  included, 
against  them,  under  which  writ  the  safe  was  delivered  to 
Munger  and  he  returned  it  to  the  plaintiff  in  this  action  of 
trespass,  alleging  he  had  resold  it  to  him,  but  how  he  was 
paid,  if  at  all,  is  not  made  very  clear. 

Although  the  plea  of  justification,  put  in  by  the  defendant 
Lear,  had  been  ruled  out  on  demurrer,  the  defendants  were 
permitted  without  objection,  and  did  give  in  evidence,  under 
the  general  issue,  the  material  facts  alleged  in  the  special 
pleas.  From  those  facts,  it  is  apparent,  that  on  the  trial  of 
the  replevin  suit  between  Munger,  and  Dodd  and  Sutton,  the 
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safe  was  adjudged  to  be  the  property  of  the  latter,  and  it  was 
part  of  the  judgment  of  the  court  in  that  action  that  it  should 
be  returned  to  them.  It  was  in  the  execution  of  this  writ  of 
retorno  habendo,  the  alleged  trespass  consisted. 

The  appellee  contends,  inasmuch  as  he  was  not  a  party  to 
the  action  of  replevin,  and  not  named  in  the  writ  of  retorno 
Aabe?ido,  the  sheriff  and  his  assistants,  had  no  lawful  right  to 
take  the  property  out  of  his  possession,  and  for  doing  so  they 
were  trespassers. 

The  defendants  were,  undoubtedly,  guilty  of  a  technical 
trespass,  the  safe  being  in  the  possession  of  a  party  not  named 
in  the  writ  of  retorno  Tiabendo.  Being  so,  the  question  remains, 
what  was  the  proper  measure  of  damages  for  such  trespass. 

The  court  in  its  instructions  on  this  point,  left  it  to  the 
jury  to  find  the  value  of  the  safe,  which  they  did. 

The  ownership  of  the  safe  having  been  determined,  by  the 
finding  in  the  replevin  suit,  to  be  in  Dodd  and  Sutton,  and  so 
admitted  by  the  plaintiff  himself,  in  this  action,  it  would  be 
unjust  to  require  them  to  pay  the  plaintiff  the  value  of  the 
safe.     He  was  entitled  to  damages  for  the  trespass  only. 

The  jury  having  found,  under  the  instructions  of  the  court, 
the  value  of  the  safe  in  damages,  for  which  the  court  rendered 
judgment,  the  same  must  be  reversed  and  the  cause  remanded, 
that  a  new  trial  may  be  had. 

It  is  inadmissible,  that  the  plaintiff  should  be  allowed  to 
recover  the  value  of  property  the  proof  shows  he  did  not  own, 
but  the  defendants  Dodd  and  Sutton  did  own,  at  the  time  the 
alleged  trespass  was  committed. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Sophia  Peltier  et  dl. 
v. 
Mary  Mict,  who  sued  by  her  next  friend,  etc. 

1.  Pleading  and  evidence.  Where  in  an  action  on  the  case  for  slander,  the 
declaration  alleged  that  the  plaintiff,  about  whom  the  defamatory  words  had  been 
spoken,  was  a  single  and  unmarried  woman — evidence  of  the  fact  that  the  plain- 
tiff's name  was  Mary  Mict,  and  that  she  was  the  daughter  of  John  Mict,  and  was 
only  thirteen  years  old,  were  facts  proved  sufficient  to  warrant  the  jury  in  find- 
ing that  she  was  an  unmarried  woman,  and  that  there  was  not  a  substantial 
variance  between  the  pleading  and  the  evidence  in  that  respect. 

2.  Evidence — of  pecuniary  condition  of  plaintiff  in  actions  for  slander ,  admis- 
sible. In  actions  on  the  case  for  slander,  defamatory  of  the  character  of  the 
plaintiff,  it  is  always  permitted  to  prove  the  plaintiff's  condition  in  life,  as  bearing 
on  the  question  of  damages. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Smith  &  Jones,  for  the  appellants. 

Messrs.  Casey  &  D wight  and  Mr.  T.  S.  Casey,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Mary  Mict  against  Sophia 
Peltier  and  John  Peltier,  her  husband,  for  slander  by  the  said 
Sophia,  in  charging  the  plaintiff  with  fornication.  The  speak- 
ing of  the  words  was  proven,  and  the  jury  found  a  verdict  for 
the  plaintiff,  upon  which  the  court  rendered  judgment.  The 
defendants  -bring  the  record  to  this  court,  and  allege  as  a  ground 
for  reversal,  that  the  plaintiff  did  not  show  she  was  an  unmar- 
ried woman.     It  is  true,  this  was  not  formally  proven,  but  no 
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question  was  made  in  regard  to  it  npon  the  trial,  and  facts  were 
proven  from  which  the  jury  had  the  right  to  infer  it.  The 
plaintiff  was  constantly  called  Mary  Mict  by  the  witnesses, 
and  she  was  spoken  of  as  the  daughter  of  John  Mict,  and  as 
being  only  thirteen  years  old. 

"We  can  not  reverse  the  judgment  on  the  ground  that  the 
verdict  was  unsupported  by  the  evidence,  merely  because  the 
jury,  from  these  circumstances,  found  that  the  plaintiff  was 
unmarried,  and  that  the  offensive  words  proven  to  have  been 
spoken,  were  a  charge  of  fornication,  as  averred  in  the  decla- 
ration. 

It  is  objected  that  the  court  erred  in  admitting  evidence  of 
the  occupation  and  pecuniary  condition  of  the  plaintiff  and 
her  father.  But  in  actions  of  this  sort,  the  plaintiff  is  always 
permitted  to  prove  his  condition  in  life,  as  bearing  on  the  ques- 
tion of  damages.     1  Hilliard  on  Torts,  446. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


David  W.  Chapman 

V. 

John  Cawrey.* 

1.  Malicious  prosecution — of  probable  cause — malice.  In  an  action  for  mali- 
oious  prosecution,  the  doctrine  is  well  settled,  that  if  there  be  probable  cause 
for  the  prosecution  complained  of  as  malicious,  it  is  immaterial  that  the  prose- 
cutor was  actuated  by  malice. 

2.  Same — when  malice  may  be  inferred.  It  is  also  held  that  malice  may  be 
inferred,  if  there  be  no  probable  cause. 


*This   case  was  accidentally  omitted  from  its  proper  place  in  the  former  part 
of  this  volume. 
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3.  Same— probable  came  defined.  Probable  cause  is  defined  to  be  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  accused  is  guilty  of  the  offense 
charged. 

4.  Same — what  constitutes  probable  cause.  In  this  case,  a  tenant  in  possession 
of  premises,  returning  at  night  after  a  temporary  absence  therefrom,  found  the 
entrance  closed,  and  by  force  removed  the  obstruction  and  entered ;  soon  after, 
his  landlord  appeared,  and  in  a  menacing  manner,  ordered  him  to  leave  the  premi- 
ses. This  the  tenant  refused  to  do,  and  told  the  landlord  if  he  interfered  with 
him  he  would  kill  him.  The  same  night,  the  landlord  procured  the  arrest  of  the 
tenant  upon  a  criminal  charge  based  on  the  foregoing  circumstances,  and  caused 
him  to  be  at  once  taken  to  jail,  refusing  him  the  opportunity  to  obtain  bail,  and 
he  remained  in  confinement  thirty-six  hours,  when  he  was  taken  before  a  magis- 
trate, and  upon  an  examination  was  discharged :  Held,  in  an  action  by  the  tenant 
against  the  landlord  for  an  unlawful  arrest  and  malicious  prosecution,  that  there 
was  no  probable  cause  for  the  arrest,  and  the  circumstances  indicated  malice  in 
procuring  it  to  be  made. 

5.  Excessive  damages.  In  such  an  action,  for  an  unlawful  arrest  and  mali- 
cious prosecution,  in  view  of  the  aggravating  circumstances  connected  with 
them,  one  thousand  dollars  damages  are  not  regarded  as  excessive,  but,  on  the 
other  hand,  are  deemed  to  be  moderate. 

6.  Tenant — of  his  right  of  entry  into  leased  premises.  Although  a  tenant 
may  be  holding  over,  yet,  if,  during  his  temporary  absence  from  the  premi- 
ses, the  entrance  is  closed  against  him,  he  has  the  right  to  remove  the 
obstruction  by  force  and  re-enter,  and  is  not  liable  to  a  criminal  prosecution  for 
so  doing. 

7.  Threats — what  constitute.  If  a  person  in  the  exercise  of  a  right,  is 
approached  by  another  in  a  menacing  manner,  and  is  told  if  he  does  the  act  his 
menaces  indicated,  he  would  kill  him,  such  a  declaration,  instead  of  a  threat 
to  kill,  should  be  rather  regarded  as  a  warning  to  the  other  party  not  to  do  vu> 
lence. 

8.  So,  where  a  tenant,  on  his  return  to  the  premises  after  a  temporary 
absence  therefrom,  finding  the  entrance  closed  against  him,  removed  the  obstruc- 
tion by  force  and  entered,  and  after  such  entry,  the  landlord  appeared,  and  in  a 
menacing  manner  ordered  him  to  quit  the  premises,  and  the  tenant  thereupon 
told  him  that  if  he  interfered  with  him  he  would  kill  him,  such  a  threat, 
instead  of  being  a  ground  for  a  criminal  prosecution,  should  rather  be  regarded 
as  preventing  a  violation  of  law. 

9.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction 
which  embodies  the  substance  of  an  instruction  already  given. 

10.  Same — should  be  based  on  the  evidence.  An  instruction  may  be  refused 
which  is  not  based  upon  the  evidence. 

33— 50th  III. 
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11.  Same — abstract  question  of  law.  It  is  not  error  to  refuse  an  instruction 
which  contains  merely  an  abstract  legal  proposition. 

12.  Same— particularizing  facts.  A  court  is  not  required  to  repeat  an  instruc- 
tion, and  in  such  a  manner  as  to  draw  the  attention  of  the  jury  to  particular 
facts. 

13.  Same — argumentative.  Nor  is  it  proper  to  inject  an  argument  into  an 
instruction. 


Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  on  the  case,  for  a  malicious  prosecution, 
arrest  and  imprisonment,  and  the  damages  were  laid  at  five 
thousand  dollars. 

The  appellee  had  rented  certain  premises  of  the  appellant 
for  a  month,  and  paid  the  rent.  After  the  expiration  of  the 
term,  the  appellee  was  temporarily  absent,  having  left  his  fur- 
niture in  the  house.  Upon  his  return,  Saturday  evening,  he 
found  it  fastened  up,  whereupon  he  forced  open  the  door  and 
entered.  The  appellant,  after  this  entry,  ordered  the  appellee 
to  leave  the  premises.  The  appellee  refused,  and  told  appel- 
lant not  to  enter,  threatening  violence  to  him  if  he  did  so. 
The  appellant  thereupon  made  an  affidavit  to  the  effect  that 
appellee  "  did  break  into  the  storehouse"  of  appellant,  and 
"  threatened  to  kill  him,  if  he  (appellant)  interfered  with" 
appellee.  Upon  this  affidavit  a  warrant  was  issued  the  same 
(Saturday)  night  by  a  justice  of  the  peace,  which  appellant 
gave  to  an  officer,  and  ordered  and  procured  appellee  arrested 
after  he  had  gone  to  bed,  and,  without  allowing  him  any 
opportunity  to  procure  bail  for  his  appearance,  had  him  taken 
to  the  county  jail  and  there  imprisoned  until  Monday  morning 
following,  when,  upon  an  examination,  he  was  discharged. 

Messrs.  Hatch  &  Slade,  for  the  appellant. 

Messrs.  Tipton,  Benjamin  &  Eowell,  for  the  appellee. 
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Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  an  unlawful  arrest  and  malicious 
prosecution,  brought  to  the  McLean  Circuit  Court,  by  John 
Cawrey,  against  David  W.  Chapman,  and  a  verdict  for  the 
plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  also  a 
motion  in  arrest  of  judgment,  and  judgment  rendered  on  the 
verdict. 

To  reverse  this  judgment  the  defendant  has  appealed  to  this 
court,  and  makes  the  point,  that  the  evidence  does  not  show 
the  prosecution  was  malicious,  and  that  it  does  show  there 
was  probable  cause. 

It  is  well  settled,  if  there  be  probable  cause  for  the  prosecu- 
tion, it  is  immaterial  that  the  prosecutor  was  actuated  by 
malice,  and  it  is  also  held  that  malice  may  be  inferred  if  there 
be  no  probable  cause. 

Probable  cause  is  denned,  by  this  court,  to  be  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense  charged.  JRostt 
v.  Innis,  35  111.  48T. 

In  examining  the  testimony  on  this  point,  no  reasonable 
ground  of  suspicion,  supported  by  any  circumstances,  existed, 
at  the  time  of  this  transaction,  or  linked  with  it,  to  warrant  a 
cautious  and  prudent  man  to  believe  that  appellee  was  guilty 
of  any  criminal  offense  in  entering  the  premises  in  the  manner 
he  did.  They  had  been  rented  to  him  at  a  stipulated  rent, 
which  he  had  paid,  and  if  he  was  holding  over  after  the  expi- 
ration of  his  term,  that  did  not  warrant  appellant  in  the  course 
he  took  to  regain  possession  of  them.  The  lessee  had  left 
them  for  a  temporary  purpose  merely,  leaving  all  he  had,  in 
them,  including  the  bed  on  which  he  slept,  and  when  he 
returned  at  night,  finding  the  entrance  closed,  he  had  a  right 
to  force  the  obstruction  and  enter.  Such  an  entry  could 
hardly  be  deemed  burglarious,  nor,  indeed,  did  appellant,  in 
his  complaint  to  the  magistrate,  charge,  in  terms,  the  breaking 
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to  be  felonious.  The  most  that  can  be  inferred  from  the  com- 
plaint was  a  breach  of  the  peace,  accompanied  by  a  threat  of 
homicide.  But  this  threat  to  kill  was  conditional — if  appellant 
interfered  with  him— and  that  was  made  after  appellee  had 
got  into  possession  of  the  shop.  Such  a  threat  is;  no  ground 
for  a  criminal  prosecution ;  on  the  contrary,  it  might  prevent  a 
violation  of  law  by  the  party  threatened.  If  a  person,  in  the 
exercise  of  a  right,  is  approached  by  another  in  a  menacing 
manner,  and  is  told,  if  he  does  the  act  his  menaces  indicated, 
he  would  kill  him,  such  a  declaration,  instead  of  a  threat  to 
kill,  should  be  rather  regarded  as  a  warning  to  the  other  party 
not  to  do  violence.  Admitting  the  breaking  and  entering  the 
shop  of  appellee  was,  under  the  circumstances,  a  technical 
breach  of  the  peace,  did  it  justify  appellant  in  arresting  him, 
in  the  manner  he  was  arrested,  at  midnight,  asleep  in  his  bed 
on  the  premises,  and  conveyed  two  miles  to  a  prison,  there 
confined  thirty-six  hours,  and  on  a  hearing  discharged,  and  an 
opportunity  refused  him,  before  he  was  taken  off,  to  go  a  few 
rods  to  obtain  bail  ? 

Why  these  harsh  and  hasty  proceedings  against  him  at  that 
unusual  hour  of  the  night,  of  all  which  appellant  was  the 
causeless  instigator,  and  in  all  which  he  was  such  an  active 
participant  ?  It  is  not  pretended  there  was  any  danger  plain- 
tiff would  escape,  and  thus  avoid  the  punishment  due  him  for 
taking  possession  of  premises  he  had  rented,  if  any  could  be 
inflicted  for  such  an  act.  Malice,  on  the  part  of  appellant, 
crops  out  in  every  part  of  this  transaction — a  wicked  desire  to 
subject  the  appellee,  not  only  to  great  annoyance,  but  to  the 
disgrace  of  being  taken  to  the  county  jail,  a  place  not  usually 
a  fit  receptacle  for  a  convicted  criminal,  is  very  manifest. 
Appellant  well  knew  there  was  no  necessity  for  such  harsh 
proceedings.  He  knew  he  could  recover  possession  of  the 
premises,  if  unlawfully  withheld,  by  a  civil  action  and  in  due 
course  of  law.  Why,  then,  at  such  an  hour  of  the  night  of 
Saturday,  resort  to  this  criminal  proceeding,  deny  him  an 
opportunity  to  get  bail  for  his  appearance  on  Monday,  if  it 
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was  not  from  a  wicked  desire  to  jail  him,  and  in  this  way 
punish  him  for  his  supposed  wrong  and  aggression  ? 

We  fail  to  see  one  single  circumstance  in  the  case  tending 
to  exonerate  appellant  from  the  imputation  of  malice,  they  all 
conspiring  to  fix  that  charge  upon  him  most  unmistakably. 

Were,  then,  the  damages  excessive  ?  One  thousand  dollars 
in  a  case  like  this,  so  far  from  being  outrageously  excessive,  as 
claimed  by  appellant,  are  moderate.  In  the  case  of  Reno  v. 
Wilson,  49  111.  95,  in  a  case  for  a  causeless  arrest  on  a  charge 
of  larceny,  on  which  the  plaintiff  had  been  arrested  and 
imprisoned  some  twenty-four  hours,  this  court  refused  to  set 
aside  a  verdict  according  the  plaintiff  seventeen  hundred  dol- 
lars damages.  The  circumstances  attending  the  arrest  and 
prosecution  in  that  case,  saving  and  excepting  the  nature  of 
the  charge,  were  not  so  aggravated  as  in  this  case,  but  we  put 
the  case  on  the  high  ground  of  the  inviolability  of  personal 
rights ;  on  the  enormity  of  resorting  to  criminal  process  when 
no  crime  was  committed  and  no  just  suspicion  of  one  ;  on  the 
right  which  every  man  has,  no  matter  how  humble,  to  the 
protection  of  the  laws,  and  to  invoke  them  when  they  are  vio- 
lated in  his  person. 

Appellant  makes  the  further  point,  that  plaintiff's  instruc- 
tions should  not  have  been  given.  They  are  as  follows,  and 
embody  the  law  of  the  case  on  the  point  contained  in  them : 

"The  court  instructs  the  jury,  on  behalf  of  the  plaintiff, 
that  if  they  believe,  on  the  evidence,  that  the  defendant  mali- 
ciously caused  the  arrest  and  imprisonment  of  the  plaintiff 
without  a  probable  cause,  as  alleged  in  the  declaration,  they 
will  find  for  the  plaintiff,  and  may  assess  his  damages  at  what 
they  may  think  proper  from  the  circumstances  of  the  case,  not 
exceeding  the  sum  of  $5,000. 

"  The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  facts  and  circumstances  as  given  in  evidence,  that 
the  defendant  had  not  a  probable  cause  for  the  prosecution, 
they  may  infer  malice  from  such  want  of  probable  cause. 
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"  The  court  further  instructs  the  jury,  that  to  constitute  a 
probable  cause  for  a  criminal  prosecution  there  must  be  a 
reasonable  ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty  of  the  offense 
charged." 

The  court  gave  seven  instructions  for  the  defendant,  which 
fully  embodied  the  law  on  his  side  of  the  case,  the  fourth  of 
which  was  as  follows : 


"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
honestly  believed  that  the  plaintiff  had  committed  a  crime, 
breach  of  the  peace,  or  misdemeanor,  or  had  threatened  to 
commit  a  crime,  misdemeanor,  or  breach  of  the  peace,  and  if 
defendant's  belief  was  founded  on  circumstances  tending  to 
show  that  he  had  committed,  or  was  about  to  commit,  such 
offense,  such  belief,  so  founded,  negatives  the  idea  of  want  of 
probable  cause  for  the  prosecution,  and  the  jury  will  find  for 
the  defendant." 


The  court  then  refused  the  following,  of  which  refusal  appel- 
lant complains : 

"  8.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
violently  broke  and  entered  the  defendant's  storehouse,  where 
he  had  no  rights,  that  was  a  breach  of  the  peace  for  which  he 
was  liable  to  arrest  and  punishment ;  and  if  the  jury  find, 
from  the  evidence,  that  defendant  honestly  believed  that  plain- 
tiff had  no  right  to  so  break  and  enter  said  storehouse,  and  that 
his  said  belief  was  founded  on  circumstances  tending  to  show 
a  reasonably  prudent  man  that  plaintiff  had  committed  such 
offense,  this  constituted  probable  cause,  and  the  jury  will  find 
for  the  defendant. 

u9.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff's character  for  sobriety,  respect  for  law,  and  propriety  of 
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conduct  as  a  citizen,  is  bad ;  and,  if  they  further  believe,  that 
defendant  sustains  a  good  character  in  those  respects,  this  is 
evidence  tending  to  show  that  defendant  had  probable  cause 
for  making  the  affidavit. 

"  10.  The  court  further  instructs  the  jury,  that  it  is  the 
duty  of  every  citizen  to  aid  in  bringing  criminals  to  justice  by 
giving  information  and  testifying  before  the  proper  magistrate 
relative  to  any  crime  or  misdemeanor  that  may  have  been,  or 
is  about  to  be,  committed ;  and  it  is  not  the  policy  of  the  law  to 
subject  persons  who  have  in  good  faith,  without  malice  and 
with  probable  cause,  entered  complaint  against  a  supposed 
criminal,  to  inconvenience  and  expense  of  defending  suits  for 
malicious  prosecution,  because  of  such  legitimate  discharge  of 
their  legal  obligations  and  duties. 

"  11.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff threatened  to  kill  the  defendant,  or  do  him  some  serious 
bodily  harm,  if  he  interfered  with  plaintiff  while  he  was 
making  violent  entry  into  defendant's  storehouse,  or  after 
plaintiff  had  made  such  entry,  and  the  defendant  had  previ- 
ously taken  peaceable  possession  of  such  storehouse  and  closed 
it;  and  if  it  appear,  from  the  evidence,  that  the  defendant 
honestly  believed  that  plaintiff  had  no  right  to  enter  such 
storehouse,  and  if  such  belief  was  founded  on  such  facts  or 
circumstances  tending  to  show  that  suqh  belief  was  correct ; 
and  if  the  jury  believe,  from  the  evidence,  that  the  threats  so 
made  by  plaintiff  were  such,  considering  all  the  circumstances 
and  the  character  and  condition  of  the  plaintiff,  as  would  natu- 
rally excite  the  fear  of  an  ordinary  man,  and  lead  him  to  fear 
that  plaintiff  would  do  him  some  bodily  harm,  this  is  probable 
cause,  and  the  jury  will  find  for  the  defendant." 

The  objections  to  these  instructions  are  quite  obvious,  and, 
moreover,  so  far  as  the  eighth  is  concerned,  the  court,  in  the 
fourth  instruction,  as  above,  had  given  the  law  on  the  point, 
more  favorably  than  the  defendant  claims  in  this  instruction. 
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As  to  the  ninth,  there  was  no  evidence  before  the  jury  of 
defendant's  character  in  any  respect. 

The  tenth  instruction  contains  merely  an  abstract  legal  pro- 
position, which,  as  we  have  often  held,  there  could  be  no  error 
in  refusing. 

As  to  the  eleventh  instruction,  the  point  of  it  was  contained 
in  the  fourth,  and  the  court  was  not  required  to  state  it  again, 
and  in  such  a  manner  as  to  draw  the  attention  of  the  jury  to 
particular  facts,  nor  is  it  proper  to  inject  into  it  an  argument, 
as  this  seems  to  do,  and  the  court  properly  refused  it. 

Upon  the  whole  record,  we  are  of  opinion  substantial  justice 
has  been  done,  and  no  such  errors  have  occurred  in  the  rulings 
of  the  court,  on  the  evidence  or  otherwise,  as  would  justify 
the  interference  of  this  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


A.    CASE 


IN   THE 


SUPREME  COURT  OF  ILLINOIS. 


THIRD    GRAND    DIVISION 


APRIL  TERM,  1864. 


Samuel    Eyster 


Elias  C.  Hatheway  et  a?.* 


1.  Parties — in  chancery.  Where  a  mortgage  was  executed  by  husband  and 
wife,  purporting  to  release,  on  the  part  of  both,  the  right  to  a  homestead  in  the 
mortgaged  premises,  and  it  is  sought  by  bill  in  chancery  to  avoid  such  release, 
in  the  right  of  the  wife,  on  the  ground  that  the  purport  of  the  instrument  in  that 
regard  was  not  made  known  to  her  at  the  time  she  executed  and  acknowledged 
the  same,  and  that  she  was  ignorant  of  the  fact  that  thereby  she  was  releasing 
all  her  right  to  homestead  in  such  premises,  the  wife  should  join  in  the  bill  as  a 
party  complainant — it  cannot  be  filed  by  the  husband  alone. 

*  The  papers  in  this  case  were  lost,  so  that  it  could  not  be  reported  in  its  pro- 
per place. 
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2.  Certificate  op  acknowledgment — -for  what  it  may  be  qiiestloned,  and  in 
what  mode.  A  certificate  of  acknowledgment  to  a  deed  may  be  impeached  for 
fraud,  as,  where  a  husband  and  wife  joined  in  the  execution  of  a  mortgage,  and 
there  was  fraud,  duress  or  undue  influence  of  the  husband  in  procuring  the 
release  of  the  wife  of  her  homestead  right,  the  certificate  of  acknowledgment 
it  seems  may  be  impeached  in  that  regard.* 

3.  This  may  be  done  upon  bill  filed  for  that  purpose  by  husband  and  wife, 
or,  in  a  suit  to  foreclose  the  mortgage,  it  may  perhaps  be  set  up  as  a  defense. 

4.  Homestead — -purchase  money.  The  statute  declaring  that  the  homestead 
right  shall  not  be  claimed  against  a  debt  due  for  the  purchase  money  of  the 
premises,  has  reference  to  a  debt  created  in  the  purchase  of  the  land,  and  does 
not  embrace  a  debt  created  by  borrowing  money  from  a  third  person,  which  may 
have  been  applied  by  the  borrower  in  the  purchase  of  the  land — that  provision 
of  the  statute  applies  only  to  parties  who  stand  in  the  relation  of  vendor  and 
purchaser,  or  those  representing  them. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 


This  was  a  bill  in  chancery,  filed  by  Samuel  Eyster,  in  the 
Circuit  Court  of  LaSalle  county,  on  the  5th  day  of  August, 
A.  D.  1862,  alleging,  in  substance,  that  Eyster,  being  seized  in 
fee  simple  of  that  part  of  out-lot  34,  in  the  subdivision  of  the 
south-west  fractional  quarter  of  section  No.  11,  in  township 
33,  north  range  3  east  of  the  3d  p.  m.,  which  lies  between 
Main  street  and  Webster  street  in  the  city  of  Ottawa,  in  La- 
Salle county,  did,  on  December  5th,  1860,  together  with  his 
wife,  Sarah  Eyster,  sign  what  purported  to  be  a  mortgage  deed 
of  that  date,  purporting  to  convey  said  premises  to  Joseph  C. 
Hatheway,  to  secure  payment  of  a  certain  promissory  note 
described  therein,  for  the  sum  of  $889.18,  given  by  Eyster  to 
Joseph  C.  Hatheway,  of  even  date  with  the  mortgage,  and  due 
and  payable  six  months  after  the  date  thereof. 

That  on  December  6th,  1860,  Joseph  C.  Hatheway  pretended 
to  assign  the  note  and  mortgage  to  Elias  C.  Hatheway ;  but 
that  there  was  no  valid  consideration  for  such  assignment ; 


*  See  also,  Mil  v.  Bacon,  43  111.  477.     But  a  merely  defective  certificate  of 
acknowledgment  cannot  be  aided  by  parol.     Ennor  v  Thompson,  46  111.  221. 
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that  it  was  done  to  defeat  any  plea  of  usury  that  Eyster  might 
thereafter  interpose  to  the  payment  of  the  note. 

That  before  the  execution  of  this  note  and  mortgage,  on 
January  26th,  1859,  Eyster  and  his  wife  executed  and  deli- 
vered to  Joseph  C.  Hatheway,  a  certain  trust  deed  upon  the 
premises  above  described,  to  secure  the  payment  of  the  sum 
of  $600,  which  sum  was  borrowed  by  Eyster  from  Joseph  C. 
Hatheway,  and  for  which  he  gave  his  note  described  in  the 
trust  deed. 

That  on  December  5th,  1860,  more  than  fifty  days  before 
the  note  matured,  which  was  secured  by  the  deed  of  trust, 
Joseph  C.  Hatheway,  without  any  solicitation  on  the  part  of 
Eyster,  applied  to  have  a  new  mortgage  executed  upon  the 
premises,  pretending  that  he  desired  to  give  Eyster  more  time, 
but  for  the  real  purpose,  as  charged  in  the  bill,  to  obtain  from 
Eyster  and  his  wife  a  specific  relinquishment  of  her  right  to 
said  premises  by  virtue  of  the  homestead  exemption  laws  of 
this  State,  there  being  no  such  release  or  waiver  in  the  trust 
deed. 

Accordingly,  the  note  and  mortgage  in  controversy  were 
executed,  and  were  taken  by  Joseph  C.  Hatheway  in  lieu  of 
the  note  and  trust  deed. 

The  bill  also  alleges,  that  Sarah  Eyster  in  no  way  released 
her  homestead  right  in  the  premises  described  in  the  mortgage 
deed,  although  such  right  may  appear  to  be  released  by  the 
terms  of  the  mortgage  and  the  certificate  of  acknowledgment. 

That  the  officer  who  wrote  the  certificate  of  acknowledg- 
ment, did  not  ask  Sarah  Eyster,  at  the  time  she  signed  the 
mortgage  deed,  or  at  any  other  time,  whether  she  voluntarily 
relinquished  her  homestead  right  to  said  premises,  nor  did  he 
employ  words  of  like  meaning.  That  he  did  not  say  anything 
at  all  to  her  in  relation  to  her  homestead  rights,  at  the  time 
she  signed  the  mortgage,  or  at  any  other  time.  That  he  did  not 
explain  to  her  her  rights  under  the  homestead  law,  and  that, 
at  the  time  she  signed  the  mortgage,  she  never  intended  to 
relinquish  her  rights  under  the  homestead  law. 
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The  bill  asked  for  an  injunction  to  stay  the  proceedings  until 
further  order  of  the  court,  which  was  granted.  On  the  hear- 
ing, the  court  dissolved  the  injunction  and  dismissed  the  bill. 
This  decree  of  the  court  below  is  assigned  for  error. 

Mr.  Dwight  F.  Cameron,  for  the  appellant. 

Messrs.  Gray,  Avery  &  Bushnell,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Complainant  has  no  separate  interest  in  the  premises,  or 
right  to  its  occupancy,  that  will  authorize  him  to  file  a  bill  in 
his  own  name,  to  enforce  the  right  of  his  wife  to  the  bene- 
fit of  the  homestead  act.  If  Mrs.  Eyster  and  himself  have 
a  right  to  claim  the  premises  as  a  homestead,  they  should  join 
in  exhibiting  a  bill  for  its  protection.  Unless  she  were  before 
the  court,  no  decree  could  be  rendered  affecting  her  rights  in 
the  premises.  If  the  settlement  of  her  right  to  hold  the 
homestead  is  sought,  she  should  have  been  a  complainant  in 
the  bill.  For  this  reason,  the  court  below  committed  no  error 
in  dismissing  the  bill. 

If  a  bill  were  properly  framed,  alleging  fraud,  duress  or 
undue  influence  of  the  husband  in  procuring  her  release  of 
the  right  of  homestead,  and  the  bill  were  sustained  by  proof, 
it  would  seem  that  a  decree  might  be  rendered  cancelling  that 
portion  of  the  deed  and  certificate  that  states  that  she  released 
her  right  or  claim  to  the  premises  as  a  homestead,  or  if  a  bill 
were  filed  by  the  holder  of  the  deed  of  trust,  it  might,  per- 
haps, be  set  up  as  a  defense,  but  a  reformation  of  a  deed  could 
not  be  had  in  such  a  suit,  except  by  a  cross-bill.  It  is  a  fami- 
liar maxim  of  the  law,  that  fraud  avoids  all  transactions,  even 
records  themselves.  Then,  if  a  record  may  be  impeached  for 
fraud,  no  reason  is  perceived  why  the  certificate  of  acknow- 
ledgment to  a  deed  may  not  for  the  same  reason.     It  was  so 
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held  in  So-uden  v.  Blythe,  16  Penn.  R.  532  ;  Shroderv.  Jame- 
son, 3  Wheat.  457 ;  Swift  v.  Cassell,  23  111.  242.  And  inas- 
much as  a  deed  may  be  avoided  for  duress,  the  same  would 
seem  to  be  true  if  an  acknowledgment  of  a  deed  were  pro- 
cured by  that  means. 

It  was  insisted  that  the  money  to  secure  which  this  deed  of 
trust  was  given,  was  purchase  money,  and  the  premises,  in  any 
event,  are  liable  to  be  sold  for  its  satisfaction.  If  it  were  estab- 
lished that  the  money  borrowed  by  appellant  from  appellee, 
was  paid  to  Kedick  for  the  land,  still  it  does  not  follow  that  it 
was  purchase  money.  It  appears  that  the  premises  were  pur- 
chased of  Kedick,  and  the  money  for  which  this  debt  was 
incurred  was  paid  on  the  last  instalment  due  on  the  purchase. 
The  statute,  in  declaring  that  the  homestead  right  should  not 
be  claimed  against  a  debt  due  for  the  purchase  money,  obvi- 
ously used  the  language  in  its  ordinary  and  popular  significa- 
tion. All  persons  understand  the  term  purchase  money  to 
mean  the  price  agreed  to  be  paid  for  the  land,  or  the  debt  cre- 
ated by  the  purchase.  It  is  not  understood  to  mean  a  debt 
due  another  person  than  the  vendor.  In  this  case,  the  debt 
was  created  for  money  loaned,  and  not  for  land  purchased. 
Appellee  sold  no  land  to  appellant,  but  he  loaned  him  money. 
It'could  not  matter,  in  this  indebtedness,  whether  the  money 
was  subsequently  paid  for  the  same  or  other  property.  There 
is  nothing  in  the  case  which  shows  the  relation  of  vendor  and 
vendee  between  these  parties,  and  this  provision  of  the  statute 
only  applies  to  parties  occupying  that  relation,  or  those  repre- 
senting them,  and  for  a  debt  created  by  the  purchase  of  the 
homestead. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Charles  N.  Hahn,  Impleaded,  etc. 

v. 

The  St.  Clair  Sayings  and  Insurance  Company. 


Bill  of  exceptions — tchai  it  should  contain.  A  judgment  will  not  be  reversed 
merely  because  an  instruction,  though  proper  in  itself,  was  refused,  when  it 
appears  from  the  bill  of  exceptions  that  instructions  were  given  which  are  not 
embodied  in  the  record. 


This  cause  was  decided  at  the  June  term,  1869,  and  is 
reported  in  this  volume,  ante  p.  456.  After  the  foregoing 
pages  were  in  plates,  at  the  June  term,  1870,  the  appellees 
applied  for  a  rehearing.  In  their  petition,  the  appellees  con- 
tend that  the  third  instruction  asked  by  Hahn,  and  referred 
to  in  the  original  opinion,  was  properly  refused  because  it  did 
not  correctly  lay  down  the  law  ;  and  furthermore,  the  bill  of 
exceptions  shows  that  instructions  were  given  for  Hahn  which 
are  not  embodied  therein,  and  on  such  a  condition  of  the 
record,  even  if  the  third  instruction  were  improperly  refused, 
that  would  not  present  a  sufficient  ground  for  reversal. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  "William  H.  Under- 
wood, for  the  appellees. 

Per  Curiam  : — We  have  carefully  examined  the  grounds 
relied  upon  in  the  petition  for  a  rehearing,  and  feel  con- 
strained to  refuse  the  application.  As  stated  in  the  opinion 
previously  filed,  the  introduction  in  evidence  of  the  admissions 
of  the  other  partners,  when  Hahn  was  not  present,  to  prove 
he  was  a  partner,  was  improper.  That  evidence  tended  to 
mislead,  and  may  have  misled  the  jury.  And  it  is  no  answer 
to  say  that  the  evidence  tended  to  prove  that  lie  was  present 
when  a  portion  of  the  admissions  were  made,  as  the  admis- 
sions when  he  was  not  present  were  clearly  erroneous  and 
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calculated  to  mislead.  If  the  evidence  were  clear  that  a  part- 
nership did  exist  as  to  Hahn,  then  we  might  not  feel  inclined 
to  reverse,  but  the  evidence  is  not  of  that  character,  and  the 
judgment  was  properly  reversed  because  of  the  introduction 
of  this  evidence. 

The  criticism  upon  the  third  instruction  by  counsel  is,  per- 
haps, correct,  and  it  is  no  doubt  true,  that  the  judgment  should 
not  have  been  reversed  for  refusing  that  instruction,  as  the  bill 
of  exceptions  shows  that  the  instructions  given  were  not  all 
embodied  in  the  record,  still,  the  result  is  not  changed  by 
what  was  inadvertently  said  in  reference  to  that  instruction, 
as  we  then  regarded,  and  still  deem,  the  introduction  of  impro- 
per evidence  as  requiring  a  reversal. 

Rehearing  denied. 
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ABANDONMENT. 
Abandonment  of  contract. 

What  constitutes,  and  its  effect.    See  CONTRACTS,  9. 

ABATEMENT. 

Non-joinder  of  defendants. 

Whether  it  must  be  pleaded  in  abatement.    See  PLEADING,  3. 

ACCOUNTING. 

Fraudulent  transfer  of  goods. 

Of  the  rule  for  accounting  by  the  fraudulent  purchaser,  upon  a  creditor's 
bill.    See  CHANCERY,  10  to  13. 

ACKNOWLEDGMENTS  OF  DEEDS. 
For  what  they  may  be  questioned. 

1.  And  in  what  mode.  A  certificate  of  acknowledgment  to  a  deed 
may  be  impeached  for  fraud,  as,  where  a  husband  and  wife  join  in  the 
execution  of  a  mortgage,  and  there  was  fraud,  duress  or  undue  influence 
of  the  husband  in  procuring-  the  release  of  the  wife  of  her  homestead 
right,  the  certificate  of  acknowledgment,  it  seems,  may  be  impeached  in 
that  regard.    Eyster  v.  Hatheway  et  al.  522. 

2.  This  may  be  done  upon  bill  filed  for  that  purpose  by  husband 
and  wife,  or,  in  a  suit  to  foreclose  the  mortgage,  it  may  perhaps  be  set 
up  as  a  defense.    Ibid.  522. 

ACTIONS. 
Upon  contracts  of  married  women. 

Remedy  in  chancery— not  at  law.    See  MARRIED  WOMEN,  3. 

TO  RECOVER  BACK  MONEY. 

On  failure  of  title.    See  COVENANT,  1. 

FOR  MONEY  HAD  AND  RECEIVED. 

Wlien  an  action  will  lie  therefor.  See  MONEY  HAD  AND 
RECEIVED,  1. 

Money  deposited  to  procure  illegal  discharge. 
Can  not  be  recovered  bach.    See  CRIMINAL  LAW,  2. 

Time  of  suing  on  insurance  policy.    See  INSURANCE,  13, 14. 
34— 50th  III. 
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ADMINISTRATION  OF  ESTATES. 
Parties — money  due  the  estate. 

1.  Who  may  sue.  The  personal  assets  of  an  estate  become  legally- 
vested  in  the  administrator,  and  the  heirs  can  not  maintain  an  action  at 
law,  in  their  own  right,  for  any  portion  of  such  personal  estate,  until  an 
order  of  court  for  distribution  has  been  obtained.  Neubrecht  v.  Sant- 
meyer  et  al,  74. 

2.  So,  where  an  administratrix,  in  that  capacity,  loans  money 
belonging  to  the  estate,  to  her  husband  by  a  subsequent  marriage,  for 
the  use  and  benefit  of  her  children  by  the  former  husband,  until  the 
youngest  shall  have  reached  majority,  such  children  can  not  maintain 
an  action  for  the  recovery  of  the  money  so  loaned,  upon  the  majority 
of  the  youngest,  until  after  an  order  of  court  for  distribution  has  been 
obtained ;  until  then  the  legal  estate  vests  in  the  administratrix,  for  the 
purposes  of  distribution.    Ibid.  74. 

After  order  of  distribution. 

3.  Against  whom  the  action  will  lie.  Upon  an  order  of  court  for  dis- 
tribution, the  legal  estate  vests  in  the  children,  and  an  action  will  lie 
against  the  administratrix  for  a  devastavit,  or  they  may  apply  for  an 
order  of  court  compelling  distribution.    Ibid.  74. 

ADMISSIONS.    See  EVIDENCE,  5;  PARTNERSHIP,  1,  2,  3. 

AFFIDAVITS. 
In  forcible  entry  and  detainer. 

Necessity  of  an  affidavit.    See  FORCIBLE    ENTRY  AND   DE- 
TAINER, 1. 
Affidavit  for  continuance.    See  CONTINUANCE,  1,  2. 

AFTER  ACQUIRED  RIGHTS. 
Of  injury  thereto. 

By  obstructing  the  overflow  of  a  water  course — of  the  liability  in  respect 
thereto.    See  WATER  COURSES,  1,  2. 

AGENCY. 
Ratification  by  the  principal. 

1.  What  constitutes.  The  act  of  an  agent  in  employing  surgical  skill 
necessary  to  save  human  life — as  in  the  case  of  one  injured  in  the  ser- 
vice of  the  principal — will  generally  be  found  by  a  jury  to  have  been 
ratified  by  the  principal,  upon  somewhat  slight  evidence.  Toledo, 
Wabash  &  Western  Railway  Co.  v.  Frince,  26. 

2.  Where  a  railroad  station  agent  engages  a  surgeon  to  attend  an 
employee  injured  in  the  service  of  the  company,  although  such  act  is 
unauthorized,  yet  the  company  will  be  liable,  if,  upon  due  notice  given 
to  the  general  superintendent,  the  act  is  not  repudiated.    To  avoid 
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AGENCY.    Ratification  by  the  principal.     Continued. 

responsibility  in  such  case,  the  superintendent  should  have  dissented 
from  the  action  of  the  station  agent,  and  directed  him  to  apprise  the 
surgeon  of  such  dissent.  Toledo,  Wabash  &  Western  Railway  Co.  v. 
Prince,  26. 

Insurance  agents. 

Extent  of  their  authority.    See  INSURANCE,  17, 18. 

ALIEN  ENEMY. 
What  constitutes. 

1.  Of  the  condition  of  persons  during  the  late  rebellion.  A  person 
residing  in  one  of  the  States  engaged  in  the  late  rebellion,  at  the  break- 
ing out  of  the  war,  soon  after  left  his  home,  remaining  absent  until  the 
termination  of  hostilities ;  meanwhile  his  family  continued  to  reside  at 
their  home  in  the  rebellious  State,  while  his  place  of  abode  was,  for  a 
portion  of  the  time,  in  the  loyal  States,  and  the  residue  in  neutral  coun- 
tries, but  intending  all  the  while  to  return  to  his  former  home  at  the 
close  of  the  war.  He  was  always  faithful  to  the  Union,  and  opposed  to 
secession :  Held,  that  he  would  not  be  regarded  as  an  alien  enemy ;  that 
he  lost  none  of  his  rights  as  a  citizen  of  the  United  States  by  reason  of 
his  temporary  and  constrained  residence  in  the  rebellious  district  after 
the  war  commenced,  and  was  at  liberty  at  any  time  to  sue  in  the  courts 
of  this  State.     Zacharie  v.  Godfrey  et  al.,  Admrs.  187. 

2.  In  such  a  case,  if  the  party  had  sought,  during  the  war,  to  recover 
a  debt  in  one  of  our  courts,  the  inquiry  would  be,  not  whether  the 
plaintiff  had  a  legal  citizenship  in  a  rebel  State  at  the  opening  of  the 
war,  which  he  might  and  intended  to  resume  at  its  close,  but  where  his 
actual  residence  was  during  the  war,  and  whether,  if  allowed  to  recover 
his  dues,  the  probable  effect  of  a  recovery  would  be  to  place  the  amount 
recovered  within  the  reach  of  the  enemy.    Ibid.  187. 

Limitations. 

3.  Operation  of  the  statute  in  relation  to  such  person.  A  person  thus 
situated,  being  under  no  disability  to  bring  suit  in  our  courts  during  the 
war,  the  statute  of  limitations  did  not  cease  to  run  against  him  during 
that  time.    Ibid.  187. 

AMENDMENTS. 

Amendment  op  appeal  bonds. 

1.  When  discretionary.  It  can  not  be  assigned  for  error  that  the 
circuit  court  refused  a  motion  for  leave  to  amend  a  defective  appeal 
bond  in  a  case  where  the  statute  does  not  expressly  provide  for  such 
amendment.  It  is  a  matter  of  discretion,  with  that  court.  Griffin  v. 
City  of  Belleville,  422. 
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APPEALS. 
When  an  appeal  will  lie. 

1.  An  appeal  will  lie  from  an  order  of  the  circuit  court,  suspending 
an  attorney  at  law  from  practice  therein.     WinMman  v.  Tlie  People,  449. 

APPEALS  FROM  JUSTICES  OF  THE  PEACE. 
Curing  irregular  proceedings. 

1.  As  the  want  of  an  affidavit  in  forcible  entry  and  detainer.  "Where 
a  justice  issues  a  summons  in  an  action  of  forcible  entry  and  detainer 
without  an  affidavit  having  been  previously  filed,  an  appeal  to  the  cir- 
cuit court  by  the  defendant  will  not  cure  the  want  of  jurisdiction  of 
the  justice  over  the  subject  matter ;  such  a  case  is  not  within  the  rule, 
that  an  appeal  by  the  defendant  will  cure  the  want  of  a  summons  before 
the  justice.    Stolberg  v.  Ohnmacht,  442. 

APPEAL  BONDS. 

TO  WHOM  THEY  SHOULD  BE  EXECUTED. 

1.  On  appeals  from  assessments  in  a  municipal  corporation.  On  an 
appeal  to  the  circuit  court,  by  the  owner  of  real  estate  against  which  a 
judgment  had  been  rendered  in  the  county  court  for  non-payment  of  a 
special  assessment  in  the  city  of  Belleville,  the  appeal  bond  should  be 
executed  to  the  city  of  Belleville,  or  to  the  people  of  the  State  of  Illi- 
nois for  the  use  of  the  city,  in  analogy  to  appeals  from  judgments  for 
State  and  county  taxes.  A  bond  running  "  to  the  county  judge,  or  his 
successor  in  office,  for  the  use  of  the  people  of  the  county,"  is  sufficient. 
Griffin  v.  City  of  Belleville,  422. 

Amending  appeal  bonds. 

2.  Row  far  discretionary.    See  AMENDMENTS,  1. 

ARBITRATION  AND  AWARD. 
When  not  voidable. 

1.  The  regularity  of  the  proceedings  in  a  submission  to  arbitration 
can  not  be  questioned,  where,  by  long  acquiescence,  it  has  acquired  such 
force,  that  the  parties  in  interest  would  be  held  to  its  terms.  Board  of 
Supervisors  of  Kane  County  et  al.  v.  Herrington  et  al.  232. 

2.  So,  where  a  bill  in  chancery,  to  compel  a  conveyance  of  certain 
premises,  was  filed  Feb.  5,  1864,  the  defendants  can  not  set  up  any 
irregularity  in  the  proceedings  in  a  submission  to  arbitration,  which 
occurred  June  5,  1838,  to  defeat  the  claimants'  title  to  any  portion  of 
the  premises  in  controversy.    Ibid.  232. 

ARREST  OF  JUDGMENT. 

Non-joinder  of  defendants.     See  PLEADING,  3. 
For  misjoinder  of  counts.    See  same  title,  8. 
When  the  action  will  not  lie.    See  same  title,  11. 
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ASSESSMENTS. 
Special  assessments.    See  that  title. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  10. 

ASSIGNMENT. 
What  contracts  are  assignable. 

1.  In  equity.  An  instrument  which  gives  to  a  person  an  option  to 
buy  land,  upon  his  performance  of  certain  conditions,  which  he  may  or 
may  not  perform,  as  he  may  elect,  may  not  be  assignable  by  such  per- 
son before  he  has  acquired  any  right  of  property  under  it  by  performing 
the  conditions,  but  it  is  assignable,  in  equity,  after  that  time.  Perkins 
v.  Hadseil,  217. 

Rights  of  assignee. 

2.  WJien  they  must  yield  to  an  equity.  Where  a  person  holds  a 
promissory  note  as  assignee  thereof,  before  a  court  can  properly  divest 
him  of  his  legal  title,  at  the  instance  of  one  claiming  a  superior  equity 
in  the  note,  the  proof  should  be  very  satisfactory  that  the  latter  has 
such  superior  equity.    McCullum  v.  Herrington  et  al.  362. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
What  interest  will  pass  thereby. 

1.  And  of  a  resulting  trust  in  favor  of  creditors.  A  debtor  made  an 
assignment  of  his  property  to  a  trustee  for  the  benefit  of  his  creditors. 
Prior  to  making  the  assignment  the  debtor  had  purchased  of  the  trustees 
of  the  Illinois  and  Michigan  Canal,  a  number  of  lots,  which  had  been 
laid  out  on  the  canal  lands.  He  had  paid  a  part  of  the  purchase  money, 
but  was  in  default  in  the  payment  of  the  balance,  and  by  the  terms  of 
the  purchase,  the  trustees  of  the  canal  had,  as  the  agents  of  the  State, 
the  right  to  declare  a  forfeiture  of  the  contract,  and  retain  the  purchase 
money  already  paid.  These  lots  were  embraced  in  the  deed  of  assign- 
ment, and  that  was  the  condition  of  the  title  at  the  time  such  deed  was 
made.  The  State,  however,  did  not  avail  itself  of  the  right  to  declare 
a  forfeiture,  but  by  an  act  of  the  legislature  permitted  purchasers  of 
canal  lands,  thus  situated,  to  apply  the  purchase  money  which  had  been 
paid,  upon  a  portion  of  the  premises  purchased,  and  thereby  to  acquire 
a  title  to  such  portion,  releasing  the  residue  of  the  lands  purchased,  to  the 
State.  The  trustee,  under  the  deed  of  assignment,  availing  himself  of 
this  privilege,  applied  the  purchase  money  which  had  been  paid  by  the 
debtor,  upon  a  portion  of  the  lots  purchased,  and  obtained  a  patent 
from  the  State  to  the  portion  so  paid  for,  and  released  the  residue  to  the 
State :  Held,  that  at  the  time  of  the  assignment,  the  debtor  had  such  an 
interest  in  the  lots  so  purchased  by  him  as  could  be  transferred  by  the 
deed,  and  as  to  such  portion  of  the  lots  as  the  trustee  obtained  a  title  to, 
by  such  application  of  the  money  which  had  been  paid  by  the  debtor,  a 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
What  interest  will  pass  thereby.     Continued. 

trust  would  result  to  the  creditors  under  the  assignment.     Qibson  et  at. 
v.  Bees  et  al.  383. 

Preferring  creditors. 

2.  And  of  the  right  to  make  an  assignment.  The  owner  of  property 
has  the  legal  right  to  assign  all  his  property  and  effects  to  another,  in 
trust,  for  the  benefit  of  his  creditors ;  and  in  the  exercise  of  such  legal 
right,  he  may  lawfully  prefer  creditors.    Ibid.  383. 

Revocation  of  the  trust. 

3.  When  the  trust  is  accepted  under  such  an  assignment,  and  the 
trustee  enters  upon  its  execution,  so  long  as  it  remains  in  force,  or 
where  the  creditors  are  parties  to  the  instrument,  or  have  presented 
their  claims  to  the  trustee,  and  have  given  him  notice  that  they  look  to 
the  trust  fund  for  payment,  the  deed  of  assignment  is  binding  upon  all 
the  parties  in  interest,  and  a  court  of  equity  will  enforce  the  trust. 
Ibid.  383.' 

4.  But,  where  a  deed  of  assignment  is  made  to  which  the  creditors 
do  not  become  parties,  the  powers  conferred  upon  the  trustee  may  be 
revoked  and  the  trust  destroyed,  by  an  arrangement  between  the 
grantor  and  trustee  to  that  effect,  but  to  be  valid  it  must  be  done  before 
the  creditors  under  the  deed  of  trust  have  assented  to  its  conditions,  or 
have  done  any  act  entitling  them  to  rely  upon  the  fund  so  created  for 
the  payment  of  their  claims.    Ibid.  383. 

Assent  of  creditors — presumption. 

5.  Where  a  deed  of  assignment  for  the  benefit  of  creditors  has  been 
executed  and  recorded,  it  will  be  presumed  the  creditors  for  whose  bene- 
fit it  was  made  assented  thereto.    Ibid.  383. 

6.  But  such  presumption  may  be  rebutted  by  proof  of  the  refusal 
of  the  creditors  to  accept  the  provisions  of  the  trust,  or  by  prolonged 
and  unreasonable  delay  on  their  part,  in  any  attempt  to  avail  themselves 
of  its  benefits.    Ibid.  383. 

7.  So,  where  the  creditors  for  whose  benefit  an  assignment  was 
made,  remained  inactive  for  eight  years  thereafter,  and  the  trust  was 
then  revoked  by  an  arrangement  between  the  debtor  grantor  and  the 
trustee,  and  such  creditors  continued  to  remain  inactive  for  nearly  thir- 
teen years  after  the  revocation,  such  prolonged  inaction  would  overcome 
all  presumption  of  assent  to  the  terms  of  the  assignment  on  the  part 
of  the  creditors,  and  the  revocation  of  the  trust  will  be  sustained,  so  as 
to  preclude  the  creditors  or  their  assignees  from  afterward  asserting 
any  claim  under  the  trust.    Ibid.  383. 

Limitations. 

As  applied  to  the  enforcement  of  a  trust  for  theoeneft  of  creditors.  See 
LIMITATIONS,  1. 
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ASSUMPSIT. 
Recovery  under  the  common  counts. 

Or  whether  the  party  must  plead  specially.    See  PLEADING-,  10. 

For  money  had  and  received. 

When  an  action  will  lie  therefor.  See  MONEY  HAD  AND 
RECEIVED,  1. 

ATTORNEY  AT  LAW. 
Striking  prom  the  roll — suspension  prom  practice. 

1.  Power  of  the  circuit  courts.  The  circuit  courts  have  no  power  to 
strike  the  name  of  an  attorney  at  law  from  the  roll ;  that  power  rests 
with  the  Supreme  Court  alone.     Winkelman  v.  The  People,  449. 

2.  Nor  have  the  circuit  courts  the  power,  permanently,  to  suspend 
an  attorney  at  law  from  practice,  as  that  may  be  equivalent  to  striking 
from  the  roll,  in  its  effect  and  consequences.    Ibid.  449. 

3.  It  may  be,  a  circuit  court  would  be  justified  in  suspending  an 
attorney  from  practice  until  the  term  of  the  Supreme  Court  next  to  be 
holden,  in  order  that  proceedings  might  be  there  instituted  to  strike  his 
name  from  the  roll ;  but  further  than  that  the  circuit  court  could  not 
go,  in  that  direction.    Ibid.  449. 

4.  Should  no  movement  be  made  in  the  Supreme  Court  at  its  next 
term  to  have  his  name  stricken  from  the  roll,  the  circuit  court,  being 
advised  thereof,  would  rescind  the  order  of  suspension.    Ibid.  449. 

Rule  to  show  cause. 

5.  The  order  t/iereunder  should  be  no  broader  than  the  rule.  See 
PRACTICE,  3,  4. 

Attorney  and  client. 

6.  Of  the  relation  of  trust  and  confidence.  An  attorney,  in  his  rela- 
tions as  such  with  his  client,  is  bound  to  disclose  all  the  facts  within  his 
knowledge,  and  can  not  avail  himself  of  any  settlement  obtained 
through  an  undue  advantage,  by  withholding  facts  in  his  possession  as 
such  attorney.    Staley,  Admx.  v.  Dodge  et  al.  Exors.  43. 

7.  So,  where  an  attorney  is  employed  by  one  of  the  administrators 
of  an  estate,  to  collect  the  debts  clue  the  estate,  under  an  agreement  that 
he  should  look  to  the  estate  for  the  fees  for  his  services  in  that  behalf, 
and  such  attorney  obtains  a  settlement  with  the  other  administrator, 
without  disclosing  his  previous  agreement,  such  settlement,  under  which 
he  was  allowed  to  retain  money  collected  by  him,  will  not  be  binding 
against  the  estate,  and  the  money  so  retained  may  be  recovered  as 
money  in  his  hands  belonging  to  the  estate.    Ibid.  43. 

Neglect  op  an  attorney. 

8.  No  ground  for  relief  in  chancery.    See  CHANCERY,  18. 
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BAIL. 
In  criminal  cases. 

How  to  be  taken.    See  CRIMINAL  LAW,  1  to  4. 
Illegal  discharge. 

Money  deposited  for,  can  not  be  recovered  back — depositor  party  to  a  mis- 
demeanor.   Same  title,  2. 

BAILMENT. 
Bailee  asserting  title  against  his  bailor. 

1.  W  borrowed  a  gun  from  S,  and  afterwards  refused  to  deliver  up 
the  possession  upon  demand  made  by  S,  whereupon  the  latter  brought 
replevin :  Held,  that  W  could  not  be  permitted,  in  this  action,  to  set  up 
title  in  himself— that  before  he  could  raise  that  question  he  must  restore 
possession  to  S.    Simpson  v.  Wrenn,  222. 

2.  A  person  claiming  to  be  the  owner  of  a  chattel,  can  not  be  per- 
mitted to  obtain  possession  by  practicing  such  a  fraud,  and  exonerate 
himself  from  returning  it  by  setting  up  title  in  himself.    Ibid.  222. 

BASTARDY. 

Nature  of  the  proceeding. 

1.  It  is  a  civil  proceeding.  Although  The  People  are  nominally  the 
plaintiffs  in  such  a  proceeding,  yet  it  is,  to  all  intents  and  purposes,  a 
civil  proceeding.    Davis  v.  T7ie  People,  199. 

Verdict — its  form. 

2.  In  proceedings  for  bastardy.  A  verdict  of  "guilty,"  is  responsive 
to  the  charge  in  such  a  proceeding,  and  is  substantially  good.  A  more 
formal  verdict  would  be,  "  guilty  of  being  the  father  of  the  child."  But 
the  former  comprehends  the  latter.    Ibid.  199. 

The  defendant  as  a  witness. 

Under  act  of  1867.    See  WITNESSES,  3. 

BILLS    OF    EXCEPTIONS.    See   EXCEPTIONS    AND   BILLS   OF 
EXCEPTIONS,  2,  3. 

BONDS. 
Appeal  bonds.    See  APPEAL  BONDS,  1,  2. 

Bonds  for  costs. 

Time  to  object  for  want  thereof.    See  PRACTICE,  6. 

Forthcoming  bond. 

Excuse  for  non-delivery  of  tlie  property.  See  FORTHCOMING 
BOND,  1. 

BOOKS  OF  ACCOUNT. 

Whether  admissible  in  evidence.    See  EVIDENCE,  7. 
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CAIRO,  CITY  OF. 

Op  its  power  op  taxation. 

And  of  the  application  of  funds  thereby  created.    See  TAXES,  7  to  10. 

CHANCERY. 
Pleading  in  chancery. 

1.  Allegation  of  the  existence  of  a  homestead  right.  Where  a  party 
seeks  to  assert  a  homestead  right  in  premises,  it  is  not  enough  to  declare 
simply  that  the  right  exists ;  the  pleading  should  set  out  the  facts  which, 
if  proven,  would  establish  the  right.    Meyer  v.  Pfeiffer  et  ux.  485. 

Jurisdiction. 

2.  Where  there  is  a  remedy  at  law.  Where  a  party  to  a  contract  has 
a  remedy  at  law  thereon,  the  mere  fact  that  the  other  party,  who  has 
possession  of  the  instrument,  refuses  to  permit  him  to  see  it,  or  to  have 
a  copy  thereof,  will  not  authorize  the  former  to  resort  to  a  court  of 
chancery  for  the  mere  purpose  of  recovering  upon  the  contract,  there 
being  no  prayer  for  discovery  as  to  the  contents  of  the  instrument. 
Thomas  et  al.  v.  Caldwell  et  al.  139. 

3.  Should  the  party  seeking  to  recover  upon  a  contract  which  is  so 
out  of  his  possession  and  control,  seek  by  his  bill  a  discovery  of  the 
contents  of  the  instrument,  a  different  question  as  to  jurisdiction  in 
equity  would  arise.    Ibid.  139. 

4.  When  tliere  is  a  defense  at  law.  Where,  by  the  use  of  ordinary 
diligence  and  precaution,  a  defense  could  have  been  made  available 
upon  the  trial  of  a  suit  at  law,  no  relief  will  be  granted  in  equity. 
Smith  et  al.  v.  Powell  et  al.  21. 

5.  A  party  can  not  resort  to  chancery  to  deliver  himself  from  a 
judgment  which  includes  usurious  interest,  when  he  had  an  opportu- 
nity to  defend  against  the  recovery  of  the  judgment.    Ibid.  21. 

6.  So,  while  it  may  not  be  said  a  court  of  chancery  should  never 
open  a  judgment  on  application  of  sureties  to  let  in  a  defense  of  usury, 
yet  where  sureties,  upon  being  sued,  neglect  to  ascertain  from  their 
principal  the  character  of  the  transaction,  and  do  not  attempt,  in  any 
way,  to  make  a  defense  at  law,  a  court  of  chancery  will  not  interfere. 
Ibid.  21. 

Demurrer — want  of  jurisdiction. 

7.  When  it  is  disclosed,  upon  the  face  of  a  bill  in  chancery,  that  the 
court  has  no  jurisdiction,  because  the  party  has  an  adequate  remedy  at 
law,  the  bill  is  obnoxious  to  a  demurrer  for  want  of  equity,  and  it  will 
be  so  adjudged  on  error  or  appeal.     Wangelin  et  al.  v.  Goe,  459. 

Op  a  rule  to  answer. 

8.  Upon  overriding  demurrer  to  bill  in  chancery.  Upon  overruling 
a  demurrer  to  a  bill  in  chancery,  it  is  not  necessary  the  court  should 
rule  the  defendant  to  answer,  but  may  at  once  proceed  to  a  decree. 
Ibid.  459. 
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CHANCERY.     Continued. 
Leave  to  answer  after  default. 

9.  Upon  what  condition  granted.  Where  a  party  to  a  suit  in  chancery, 
against  whom  a  default  has  been  taken  and  final  decree  entered,  asks  to 
have  the  decree  opened  and  for  leave  to  file  an  answer,  he  should  pre- 
sent his  answer  on  making  hjis  motion,  in  order  that  the  court  may  see 
whether  it  presents  a  defense.  Unless  the  answer  is  so  presented  the 
motion  for  leave  to  answer  should  be  denied.  Schneider  et  al.  v.  Seibert 
et  al.  285. 

Creditor's  bill. 

10.  Fraudulent  transfer  of  goods — of  the  rule  for  the  accounting  of 
the  fraudulent  purchaser.  A  sale  of  goods  was  made  under  such  cir- 
cumstances and  in  such  manner  as  rendered  the  transaction  fraudulent 
in  law  as  to  the  creditors  of  the  vendor,  although  there  was  no  fraudu- 
lent intent  on  the  part  of  the  purchaser.  To  these  goods  the  vendee 
added  new  purchases  from  time  to  time,  to  keep  up  the  stock,  and  the 
several  lots  of  goods  were  so  intermingled  that  it  could  not  be  known 
at  what  prices  they  were  respectively  sold.  The  first  stock  purchased 
was  less  valuable  in  character  and  condition  than  the  new  purchases 
which  were  added  to  it.  Some  two  or  three  years  after  the  first  trans- 
action, a  creditor  of  the  original  vendor  filed  his  bill  to  subject  the 
proceeds  of  the  sales  of  the  goods  so  fraudulently  transferred,  to  the 
satisfaction  of  his  debt :  Held,  that  as  the  admixture  of  these  goods  with 
the  balance  of  the  stock,  and  the  failure  to  keep  distinct  accounts  of 
their  sales,  was  not  for  the  purpose  of  concealment,  and  as  it  would  be 
impracticable  to  ascertain  the  amount  for  which  any  of  the  parcels  of 
goods  were  actually  sold,  the  rule  to  govern  the  master  in  taking  the 
account  is,  to  charge  the  defendant  with  the  actual  value  of  the  goods. 
In  ascertaining  this,  the  master  would  be  informed  in  the  same  way  he 
would  be  in  ascertaining  any  other  value  not  fixed  by  the  parties 
interested.  Neither  the  invoice  pr.ice  of  the  original  purchases,  nor  the 
price  fixed  at  the  fraudulent  sale,  should  govern  him,  but  what  was  the 
fair  and  just  value  of  the  goods  at  the  time  of  the  transfer  as  they  then 
were.  In  such  a  case,  it  would  be  improper  to  charge  the  defendant 
with  an  average  of  the  profits  received  by  him  for  sales  of  the  confused 
goods — the  old  as  well  as  the  new — merely  because  he  could  not  render 
a  satisfactory  account  of  the  actual  amount  of  the  sales  of  the  old  goods, 
as  there  was  no  such  actual  bad  faith  on  his  part  as  ought  to  subject 
him  to  such  a  penalty.    Steere  v.  Hoagland  et  al.  377. 

11.  To  the  amount  thus  ascertained  should  be  added  interest  at  the 
rate  of  six  per  cent,  per  annum,  to  the  time  when  the  fraudulent  pur- 
chaser had  paid  some  of  the  debts  of  his  vendor,  according  to  an 
understanding  between  them  at  the  time  of  the  sale,  and  upon  any 
balance  remaining  in  the  purchaser's  hands,  until  the  final  decree. 
Ibid.  377. 
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12.  On  stating  the  account  on  this  basis,  there  could  be  no  claim  for  a 
credit  for  selling  the  goods,  or  for  commissions.  Steer e  v.  Hoagland 
et  al.  377. 

13.  And  it  appearing  that  the  fraudulent  purchaser  had,  previously 
to  being  notified  of  the  filing  of  the  creditor's  bill,  given  his  own  notes 
and  acceptances  to  other  bona  fide  creditors  of  his  vendor,  which  were 
received  in  full  payment  of  their  debts,  he  should  receive  credit  for  such 
notes  and  acceptances,  the  same  as  if  he  had  already  paid  the  money. 
Ibid.  377. 

Specific  performance. 

14.  Delay  in  payment — and  want  of  good  faith.  Although,  in  con- 
tracts for  the  sale  of  land,  where  time  is  not  expressly  made  an  essential 
stipulation,  the  mere  failure  by  the  purchaser  to  tender  payment  within 
the  time  agreed  upon  is  not  a  reason  for  denying  specific  performance, 
if  such  delay  receives  a  satisfactory  explanation,  and  one  consistent 
with  the  good  faith  of  the  purchaser,  yet  he  has  never  been  permitted 
first  willfully  to  repudiate  the  obligations  of  his  own  contract,  and  then 
turn  round  and  ask  a  court  of  chancery  specifically  to  enforce  it. 
McGlellan  v.  Darrah,  249. 

15.  So,  in  this  case,  a  party  holding  a  contract  for  the  purchase  of 
land,  sold  the  premises  to  another  by  a  verbal  agreement,  the  under- 
standing being  that  it  was  a  cash  transaction.  The  second  purchaser, 
in  order  to  make  the  cash  payment,  borrowed  the  money  of  a  third  per- 
son at  ten  per  cent,  interest ;  in  order  to  secure  the  lender  of  this  money 
it  was  paid  to  the  vendor  of  the  second  purchaser,  who  gave  his  note  to 
the  lender  therefor,  bearing  interest  at  ten  per  cent.,  as  agreed  upon. 
The  purchaser  went  into  possession  and  made  some  improvements. 
This  sale  to  the  second  purchaser  took  place  in  the  spring  of  1863 ;  his 
vendor  obtained  a  deed,  under  his  contract  of  purchase,  in  December, 
1864,  having  paid  a  year's  interest  at  ten  per  cent,  on  the  note  he  had 
given  for  the  money  borrowed  by  his  vendee.  The  deed  obtained  by 
the  intermediate  vendor  ran  directly  to  the  second  purchaser,  and  was 
at  once  tendered  to  him  and  payment  demanded,  but  he  denied  having 
agreed  to  pay  any  interest  on  the  money  he  had  borrowed,  which  had 
been  paid  by  his  vendor,  and  refused  to  do  so.  A  few  days  afterwards, 
the  purchaser  offered  to  pay  the  money  with  six  per  cent,  interest,  which 
was  declined ;  and  in  the  summer  of  1865  he  offered  to  pay  the  interest 
at  the  rate  he  had  originally  agreed  upon,  but  this  was  also  refused. 
On  bill  subsequently  filed  by  the  purchaser  for  a  specific  performance, 
it  was  held  that  his  bad  faith  in  repudiating  his  obligation  to  pay  the 
ten  per  cent,  interest,  deprived  him  of  any  right  to  the  relief  sought. 
Ibid.  249. 

16.  Of  a  contract  giving  one  the  option  to  purchase  land.  See  CON- 
TRACTS, 6,  7. 
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Granting  a  new  trial  at  law. 

17.  When  proper.  A  bill  in  chancery,  filed  to  obtain  a  new  trial  at 
law,  alleged  that  the  judgment  at  law  was  recovered  solely  upon  the 
perjured  testimony  of  a  single  witness,  who  afterwards  voluntarily 
made  an  affidavit  of  its  falsity,  stating  his  desire  to  retract  the  same,  and 
this  affidavit  was  made  an  exhibit  in  the  bill:  Held,  that  thejaill  pre- 
sented good  ground  for  relief,  and  if,  on  the  hearing,  the  witness  adheres 
to  the  statement  in  his  affidavit,  and  it  does  not  appear  he  was  subjected 
to  corrupt  influences,  a  new  trial  should  be  granted.  Seward  v.  Cease 
et  al.  228. 

Neglect  of  an  attorney. 

18.  No  ground  for  relief  in  chancery.  The  fact  that  a  party  against 
whom  a  default  has  been  taken  in  a  suit  at  law,  applied  to  an  attorney 
to  make  a  motion  to  set  aside  the  default,  and  the  attorney  failed  to 
make  the  motion,  is  no  ground  for  relief  in  chancery.  Smith  et  al.  v. 
Powell  et  al.  21. 

Master  in  chancery. 

19.  Order  of  reference  necessary.  In  the  absence  of  any  order  of 
reference  to  the  master,  of  record,  to  hear  and  report  the  evidence,  his 
report  would  be  unauthorized,  and  inadmissible  in  evidence  to  support 
the  decree.    Preston  et  al.  v.  Hodgen,  56. 

20.  But  if  it  appeared,  from  the  language  of  the  decree,  that  the 
court  acted  upon  the  report  of  the  master,  it  might  be  inferred  that  an 
order  of  reference  had  been  made.    Ibid.  56. 

Pro  confesso  decree. 

21.  Effect  of  filing  an  amended  or  supplemental  bill.  Where  a  pro 
confesso  order  has  been  made,  the  effect  of  filing  an  amended  or  supple- 
mental bill,  after  such  order  has  been  taken,  is  to  vacate  the  order,  and 
the  defendants  are  admitted  to  answer  as  though  a  decree  pro  confesso 
had  not  been  taken.     Gibson  et  al.  v.  Bees  et  al.  383. 

Interlocutory  decretal  orders. 

22.  How  far  conclusive  upon  a  final  hearing.  By  the  modern  practice, 
on  the  final  hearing  of  a  suit  in  chancery,  all  previously  rendered 
decretal  orders  are  before  the  court  and  may  be  altered,  modified  or 
vacated,  as  justice  may  require.    Ibid.  383. 

Entering  decrees  of  record. 

23.  Duty  of  the  clerk.  It  is  not  the  duty  of  the  clerk  of  a  court  to 
draw  decrees  in  chancery,  but  only  to  record  them  when  drawn  by 
counsel  and  approved  by  the  chancellor,  and  such  is  the  proper  practice. 
Schneider  et  al.  v.  Seibert  et  al.  285. 

Remedy  upon  contracts  of  married  women. 

In  chancery— not  at  law.    See  MARRIED  WOMEN,  3. 

Bill  for  partition.    See  PARTITION,  1. 
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CHANCERY.     Continued. 
Bill  of  interpleader. 

In  suit  for  partition.    See  PARTITION,  2  to  7. 
Stale  claims— in  chancery.    See  LIMITATIONS,  2. 
Writ  of  restitution. 

When  awarded  in  chancery.    See  WRIT  OF  RESTITUTION,  1. 

CHATTEL  MORTGAGES.    See  MORTGAGES,  1  to  4. 

COMMON  COUNTS. 
Recovery  thereunder. 

When  it  may  be  had.    See  PLEADING,  10. 

CONFLICT  OF  LAWS. 
Of  contracts  made  in  other  States. 

1.  By  what  law  governed.  As  a  general  rule,  the  validity  of  a  con- 
tract is  to  be  governed  by  the  law  of  the  place  where  it  is  made,  so  that 
contracts  made  in  other  States  will  be  enforced  in  this  State,  although 
not  conforming  to  our  laws,  if  they  are  in  accordance  with  the  laws  of 
the  State  where  they  were  executed,  and  do  not  contravene  the  positive 
laws,  institutions  or  policy,  which  prohibit  such  contracts  in  this  State. 
Mumford  v.  Canty,  370. 

2.  It  is  not  opposed  to  the  policy  of  this  State  to  enforce  contracts 
made  in  another  State,  where  they  are  not  based  upon  an  immoral  or 
criminal  consideration.    Ibid.  370. 

3.  So,  where  personal  property  was  mortgaged  in  the  State  of 
Missouri,  and  permitted  to  remain  with  the  mortgagor  after  the  maturity 
of  the  debt  to  secure  which  the  mortgage  was  given,  and  upon  being 
subsequently  brought  into  this  State  was  seized  under  an  attachment  in 
favor  of  a  bona  fide  creditor  of  the  mortgagor,  the  rights  of  the  mort- 
gagee as  against  such  creditor  will  be  determined  by  the  law  of 
Missouri ;  and  as  by  the  law  of  Missouri  the  possession  of  the  property 
by  the  mortgagor  after  the  maturity  of  the  debt  is  not  per  se  fraudulent 
as  to  the  creditor,  but  may  be  shown  to  be  bona  fide,  that  rule  will  govern 
the  rights  of  the  mortgagee  on  his  claiming  the  property,  notwithstand- 
ing, under  our  law,  such  possession  in  the  mortgagor  would  be  fraudulent 
per  se  as  to  creditors.    Ibid.  370. 

CONSIDERATION. 

Of  its  sufficiency. 

1.  It  is  no  doubt  true,  that  a  promise  made  to  settle  a  doubtful  right, 
or  to  get  rid  of  a  probable  liability,  is  binding,  and  made  upon  a  good 
and  valuable  consideration,  and  it  is  no  defense  for  the  promissor  to  say 
he  was  mistaken  in  regard  to  his  liability.    Knotts  et  al.  v.  Preble,  226. 

2.  But  where  a  person's  building  takes  fire  by  accident,  and  the  fire 
extends  to  the  building  of  another,  and  it  is  destroyed,  there  is  no  legal 
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or  moral  obligation  on  the  part  of  the  former  to  make  good  the  loss  of 
the  latter,  and  a  note  given  by  the  owner  on  whose  premises  the  fire 
originated,  to  the  other  party,  on  the  false  representation  of  the  latter 
that  he  could  prove  the  maker  was  the  cause  of  the  fire,  and  thereby 
induced  him  to  believe  he  was  in  some  way  liable,  is  without  considera- 
tion, and  a  suit  thereon  by  the  payee  may  be  defeated  on  that  ground. 
Knotls  et  al.  v.  Preble,  226. 

3.  Where  the  holder  of  a  note,  drawing  six  per  cent,  interest,  brings 
suit  thereon,  and  pending  the  suit,  agrees  to  forbear  the  collection  and 
extend  the  time  of  payment  to  a  specified  day,  upon  the  maker  promis- 
ing to  pay  interest  at  ten  per  cent,  on  the  unpaid  balance  due,  the 
agreement  to  extend  the  time  of  payment  is  a  sufficient  consideration 
to  support  the  promise  to  pay  the  increased  rate  of  interest.  Austin  et 
al.  v.  Bainter,  308. 

4.  In  tJie  compromise  of  disputed  matters,  the  yielding  of  the  claims 
of  either  party,  with  the  view  to  effect  a  settlement,  is  a  sufficient  con- 
sideration to  bind  the  parties  to  it.  Farmers  and  Merchants''  Ins.  Co. 
v.  Chesnut  et  al.  111.     See  INSURANCE,  15,  16. 

Total  or  partial  failure  of  consideration. 

5.  May  be  shown.  It  is  competent  to  show  what  was  the  real  con- 
sideration of  a  note  sued  on,  in  order  to  impeach  it.  Under  our  statute, 
a  party  may  plead  the  total  or  partial  failure  of  consideration,  alleging 
wherein  and  to  what  extent.     Jones  et  al.  v.  Buffum,  278. 

6.  Under  a  plea  of  partial  failure  of  consideration,  it  is  competent 
for  a  defendant  to  show  that  a  note  was  given  in  part  for  real  estate  and 
in  part  for  improvements  which  were  to  be  made  thereon  by  the  vendor, 
but  which  were  not  made ;  and  their  value  is  the  extent  of  the  failure 
of  consideration.  Such  evidence  would  neither  contradict  nor  vary  the 
stipulations  in  the  note  or  deed.    Ibid.  278. 

Giving  one  the  option  to  purchase  land. 

Consideration  of  such  a  contract.    See  CONTRACTS,  6,  7. 

CONSTITUTIONAL  LAW. 

Sale  of  liquor  prohibited  by  cities. 

1.  The  legislature  has  the  constitutional  power  to  authorize  cities  to 
prohibit  the  sale  of  liquor  or  beer  by  retail.  This  is  not  an  open  ques- 
tion in  this  court.    Kettering  v.  City  of  Jacksonville,  39. 

Vested  rights. 

2.  Grants  of  power  to  municipal  corporations — may  be  changed  or 
repealed  by  the  legislature.    See  CORPORATIONS,  3. 


INDEX.  543 
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,  Of  the  diligence  required. 

1.  The  practice  is  rigid  in  requiring  an  affidavit  for  a  continuance  to 
clearly  and  unequivocally  show  diligence  on  the  part  of  the  person  who 
asks  it.  So,  in  an  action  for  slander,  the  defendant  set  forth,  in  an  affi- 
davit for  a  continuance,  that  certain  facts  material  to  his  defense,  came 
to  his  knowledge  from  a  witness  named,  only  a  few  clays  before  the  term 
at  which  the  application  was  made,  and  too  late  to  procure  his  testi- 
mony ;  the  affidavit  was  held  insufficient,  because  it  did  not  show  that 
the  party  did  not  know  from  other  sources,  before  that  time,  what  facts 
he  could  prove  by  that  witness,  and,  from  aught  that  appeared  in  the 
affidavit,  he  might  have  known  the  facts  months  before  the  trial.  Free- 
man v.  Tinsley,  497. 

OF  A  MOTION  TO  DISSOLVE  AN  INJUNCTION. 

2.  Requisites  of  the  affidavit.  It  is  not  error  to  refuse  an  application 
to  continue  a  motion  to  dissolve  an  injunction,  based  upon  an  affidavit 
which  simply  states  that  the  complainant  expects  to  disprove  the  answer 
(which  denies  the  allegations  of  the  bill),  by  certain  unnamed  and  unlo- 
cated  witnesses.  It  should  be  shown  what  facts  can  be  proven  by  the 
witnesses,  and  their  names  and  residence.    Smith  et  al.  v.  Powell  et  al.  21. 

Service  of  process  on  counties. 

Irregularity  tJiereof  as  a  ground  of  continuance.  See  MANDA- 
MUS, 8. 

CONTRACTS. 
Mental  capacity  to  make  contracts. 

1.  On  a  bill  filed  by  one  of  several  heirs  at  law  to  set  aside  a 
deed  made  by  his  father  to  one  of  the  other  children,  upon  the  ground 
of  mental  imbecility  of  the  grantor,  and  of  undue  influence,  it  was  held, 
that  to  entitle  the  complainant  to  the  relief  sought,  there  being  no  undue 
influence  shown,  he  must  show  such  a  degree  of  mental  weakness  as 
renders  a  party  incapable  of  understanding  and  protecting  his  own 
interests.  The  circumstance  that  the  mental  powers  have  been  some- 
what impaired  by  age  is  not  sufficient,  if  the  contracting  party  still 
retains  a  full  comprehension  of  the  meaning,  design  and  effect  of  his 
acts.    Lindsey  et  al.  v.  Lindsey,  79. 

"Whether  a  promisee  must  be  named. 

2.  When  a  person  at  a  public  meeting,  held  for  the  purpose  of  rais- 
ing money  to  procure  substitutes  for  men  who  had  been  drafted  into 
the  army  from  his  district,  verbally  declared  that  he  would  give  a  certain 
sum  for  such  purpose,  such  declaration  constitutes  a  promise  binding 
upon  him  to  pay  such  sum  to  any  person  who  should  accomplish  the 
object.     Wilson  v.  McClure,  366. 

3.  Notice — whether  necessary.  And  where  a  person,  on  the  faith  of 
such  promise,  expends  money  in  the  accomplishment  of  the  object 
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sought  to  be  attained,  it  is  not  necessary  that  he  should  give  the  prom- 
isor notice  that  he  has  done  so,  to  enable  him  to  maintain  an  action  upon 
the  promise.     Wilson  v.  McClure,  366. 

4.  Drafted  soldiers.  Where  the  person  seeking  to  recover  upon 
such  a  promise,  had  so  far  executed  the  purpose  to  accomplish  which 
the  promise  was  made,  that  the  men  who  had  been  drafted  had  only  to 
report  themselves  and  be  discharged  from  the  draft,  their  failure  so  to 
report,  and  obtain  their  discharge,  does  not  affect  the  liability  of  the 
party  making  the  promise.    Ibid.  366. 

Promise  to  a  third  person. 

5.  In  whom  the  right  of  action.  Where  an  administratrix,  in  that 
capacity,  loaned  money,  belonging  to  the  estate,  to  her  husband  by  a 
second  marriage,  for  the  use  and  benefit  of  her  children  by  the  former 
husband,  the  promise  of  the  husband  to  the  administratrix  to  pay  the 
money  to  the  children  upon  the  majority  of  the  youngest,  is  not  a 
promise  made  to  them,  or  either  of  them,  such  as  to  authorize  a 
recovery  in  an  action  instituted  by  them,  jointly  or  severally,  against  the 
husband.  The  remedy  is  against  the  administratrix.  Neubrecht  v. 
Santmeyer  et  al.  74. 

Giving  one  an  option  to  purchase  land. 

6.  Such  a  contract  may  be  enforced.  If  the  owner  of  lands  gives  to 
another  the  option  to  select  and  purchase  a  portion  of  them,  at  a  stipu- 
lated price,  certain  conditions  being  imposed  upon  the  party  to  whom 
the  option  is  given — as  that  he  shall  make  the  selection  within  a  given 
time,  pay  the  taxes,  improve  the  portion  selected,  and  pa}r  the  purchase 
money,  upon  the  performance  of  which  the  owner  agrees  to  convey — 
while  the  owner  may,  no  doubt,  at  any  time  before  his  proposition  is 
accepted  by  the  other  party  selecting,  entering  upon  and  commencing 
to  improve  the  land,  withdraw  his  offer,  yet,  after  the  other  party  has 
accepted  the  proposition  by  doing  all  that  he  was  required  to  do  by  its 
terms,  it  is  then  too  late  for  the  owner  to  recede,  and  he  may  be  com- 
pelled, on  a  bill  for  specific  performance,  to  convey  the  land.  Perkins 
v.  HadseU,  216. 

7.  In  such  case,  the  mutuality  and  the  consideration  for  the  agree- 
ment to  convey,  consist  in  the  party  to  whom  the  offer  was  made 
having  actually  done,  upon  the  promise  of  the  owner,  what  he  required 
to  have  done,  and  it  is  immaterial  that  it  was  done  without  having 
entered  into  a  previous  undertaking  to  do  it.     Ibid.  216. 

Contracts  construed. 

8.  Whether  a  contract  is  entire,  Where  A  and  B,  each  claiming  the 
better  right  to  a  tract  of  land,  entered  into  an  agreement  that  he  who 
should  be  found  to  have  the  better  title  should  convey  to  the  other  one- 
half  of  the  land,  and  receive  therefor  a  stipulated  sum  of  money,  A 
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agreeing  to  pay  to  B  a  certain  sum  for  improvements  made  by  B  upon 
the  portion  which  was  to  be  allotted  to  A :  Held,  that  this  was  one  entire 
agreement,  and  the  recovery  by  B  against  the  estate  of  A,  who  had  died 
before  the  agreement  wTas  performed,  the  sum  so  agreed  to  be  paid  for 
the  improvements,  will  be  treated  as  an  abandonment  of  the  contract  by 
B,  and  preclude  him  from  afterwards  insisting  upon  a  conveyance  of 
one-half  of  the  land  by  the  representatives  of  A,  who  had  perfected 
their  title  thereto.    Huey  v.  Orinnell ,  Admr.  et  al.  179. 

Abandonment  op  contract. 

9.  Waiver  of  right  to  enforce  it.  Where  a  party  to  a  contract  mani- 
fests an  intention  to  abandon  it,  by  suing  for  and  recovering  money 
which  he  has  paid  thereon,  he  can  not  be  permitted  afterwards  to  treat 
the  contract  as  in  force,  and  insist  upon  its  performance  by  the  other 
party.    Ibid.  179. 

Excuse  for  non-performance. 

10.  As  a  general  rule,  where  a  party  binds  himself  to  perform  an 
act,  he  is  held  to  its  performance,  except  where  it  is  rendered  impossi- 
ble by  the  act  of  God  or  the  public  enemy.  The  mere  fact  that  it  may 
be  inconvenient,  or  attended  with  loss,  is  no  excuse.  Dehler  v.  Held  et 
al.  491.     See  FORTHCOMING  BOND. 

Part  performance. 

11.  Plea  thereof— when  good.  A  part  performance  of  an  obligation, 
accepted  by  the  obligee,  is  good,  and  will  discharge  the  obligor  as  far  as 
it  goes.  So,  a  plea  in  an  action  on  a  forthcoming  bond,  which  alleges 
that  a  part  of  the  property  was  delivered  to  the  officer,  is,  substantially, 
a  good  defense  to  a  part  of  the  recovery — to  the  extent  of  the  proceeds 
of  the  property  so  returned.    Ibid.  491. 

Necessity  of  signing. 

12.  Although  the  name  of  a  party  may  be  mentioned  in  the  body 
of  a  written  contract  as  being  one  of  the  contracting  parties,  yet  if  he 
does  not  sign  the  instrument  he  will  not  be  bound  thereby.  Thomas 
et  al.  v.  Caldwell  et  al.  138. 

Of  contracts  made  in  other  States. 

By  what  law  governed.    See  CONFLICT  OF  LAWS,  1,  2,  3. 
Contracts  of  sale  of  chattels. 

Readiness  on  the  part  of  the  purchaser  to  pay — necessity  thereof.  See 
SALES,  6,  10,  11, 12. 

Married  women. 

Of  tlieir  power  to  make  contracts.    See  MARRIED  WOMEN,  1. 

CORPORATIONS. 

Description  thereof — in  pleadings. 

1.     Whether  sufficient.    See  PLEADING,  9. 
35— 50th  III. 
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Liability  of  corporations. 

2.  To  exercise  their  franchises  so  as  not  to  injure  otJiers.  See  SUR- 
FACE WATERS,  1,  2. 

Municipal  corporations. 

3.  Vested  rights — of  their  grants  of  power.  The  powers  granted  to 
municipal  corporations  are  not  vested  rights,  but  are  wholly  under  the 
law  making  power  of  the  State,  and  their  charters  may  be  amended, 
changed  or  repealed,  at  the  legislative  will.  Town  of  Mt.  Carmel  v. 
Wabash  County,  69. 

4.  Effect  of  a  change  in  their  organization,  in  respect  to  pre-existing 
indebtedness.  Where,  by  an  act  of  the  legislature,  an  incorporated  town 
is  changed  to  a  city,  the  municipality  remains  the  same,  under  its  new 
organization  as  a  city,  as  when  under  its  former  condition  as  a  town, 
and  any  debt  incurred  by  the  corporation  while  a  town  would  continue 
to  be  the  debt  of  the  corporation  under  its  new  organization.  Such  a 
transition  from  a  town  to  a  city  does  not  work  the  dissolution  or  civil 
death  of  the  corporation,  so  as  to  extinguish  its  indebtedness.  City  of 
Olney  v.  Harvey  et  al.  453. 

5.  Of  delegating  their  authority — in  the  matter  of  .granting  licenses. 
Where  the  power  is  conferred  upon  municipal  corporations  to  regulate 
any  calling  or  business,  it  is  so  done  with  the  intention  that  such  power 
shall  be  exercised  by  the  corporations,  and  in  the  mode  prescribed ;  and 
they  are  not  warranted  in  delegating  a  discretionary  authority  to  others, 
or  to  an  individual.     City  of  East  St.  Louis  v.  Wehrung,  28. 

6.  By  the  charter  of  the  city  of  East  St.  Louis,  the  power  was  con- 
ferred upon  the  city  council  to  regulate  the  selling  of  spirituous  liquors, 
and  by  an  ordinance  of  that  body  prohibiting  the  sale  thereof,  under  a 
penalty,  without  a  license,  the  city  treasurer  was  authorized  to  grant 
licenses,  and  fix  the  amount  to  be  paid  therefor,  and,  with  the  concur- 
rence of  the  mayor,  to  reject  any  application  for  the  same.  Held,  that  by 
such  ordinance,  the  city  council  attempted  to  delegate  their  powers  to  an 
officer  of  the  corporation,  which  action  was  unwarranted,  and  that  a 
prosecution  could  not  be  maintained  for  any  violation  thereof.    Ibid.  28. 

7.  Ordinance  essential,  to  call  t7ie  power  into  action.  The  manifest 
intention  was,  in  conferring  this  power  upon  the  city,  that  it  should 
alone  be  exercised  by  the  corporate  body,  under  reasonable  and  proper 
ordinances,  and  any  attempt  to  delegate  such  authority  to  others,  would 
be  unwarranted.    Ibid.  28. 

8.  And  until  the  city  council  shall,  by  proper  ordinance,  under  their 
charter,  either  prohibit  the  sale  of  liquor,  or  regulate  its  sale,  and  fix  a 
penalty  for  a  violation  thereof,  no  prosecution  can  be  maintained  by  the 
city  against  a  person  for  selling  liquor  without  a  license,  as  the  charter 
itself  fixes  no  penalty  for  such  act.    Ibid.  28. 
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9.  And  this  power,  delegated  to  the  city  by  its  charter,  remains  dor- 
mant, until  called  into  exercise  in  the  mode  prescribed  by  the  charter. 
City  of  East  St.  Louis  v.  Wehrung,  28. 

10.  Existence  of  a  municipal  corporation — lohen  it  can  not  be  ques- 
tioned. The  question,  whether  a  city  is  a  municipal  corporation, 
depending  upon  an  alleged  want  of  publication  of  its  charter,  as 
required  by  its  terms,  can  not  be  raised  in  a  proceeding  to  recover  a 
penalty  for  a  violation  of  an  ordinance  of  the  city.  Kettering  v.  City 
of  Jacksonville,  39. 

11.  Sale  of  beer  prohibited — wliether  tlie  beer  must  be  shown  to  be  intoxi- 
cating. Where  the  ordinance  of  a  city,  in  pursuance  of  a  power  in  its 
charter,  prohibits  the  sale  of  beer  within  the  corporate  limits,  in  a  prose- 
cution for  a  violation  of  the  ordinance,  it  is  not  necessary  to  prove  that 
the  beer  alleged  to  have  been  sold  was  intoxicating  in  its  character. 
Ibid.  39. 

12.  Keeping  side  walks  and  street  crossings  in  repair — duty  and  liability 
of  cities.    See  HIGHWAYS,  1,  2,  3. 

13.  Service  of  process  upon  municipal  corporations — of  tlie  mode 
thereof.    See  PROCESS,  1,  2. 

14.  Remedy  against  a  municipal  corporation,  to  enforce  the  payment 
of  a  judgment.    See  MANDAMUS,  5. 

15.  Power  of  all  incorporated  towns  to  grant  licenses  to  sell  liquor — 
under  act  of  1845.     See  LICENSES,  2. 

16.  Money  arising  from  licenses — whether  it  belongs  to  the  town  or 
county.    Same  title,  3. 

17.  Power  to  grant  licenses — by  what  icords  conferred.    Same  title,  4. 

18.  Prohibiting  sale  of  liquor — grant  of  such  power  to  cities.  See 
CONSTITUTIONAL  LAW,  1. 

19.  Publication  of  city  ordinance — proof  thereof.  See  ORDI- 
NANCE, 2. 

COSTS. 
Bond  for  costs. 

1.  Time  to  object  for  want  thereof.    See  PRACTICE. 
Judgment  for  costs. 

2.  In  an  action  on  an  official  bond— the  beneficial  plaintiff  being  an 
administrator.  In  an  action  in  the  name  of  the  people,  for  the  use  of 
an  administrator,  upon  the  official  bond  of  another  administrator,  upon 
a  dismissal  of  the  cause,  judgment  was  entered  against  the  plaintiffs  for 
costs.  This  was  erroneous,  for  if  the  people  were  plaintiffs  no  judg- 
ment for  costs  could  be  given  against  them ;  if  the  administrator  for 
whose  use  the  suit  was  brought,  then  the  judgment  should  not  have 
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been  against  him  personally,  but  to  be  paid  in  due  course  of  administra- 
tion.    The  People,  use,  etc.  v.  Cloud  et  al.  439. 

COUNTY. 

Suit  against  a  county. 

Mandamus — in  what  county  to  be  brought.    See  JURISDICTION,  2. 

Op  money  arising  from  licenses. 

Whether  it  belongs  to  the  town  granting  the  license,  or  to  the  county.  See 
LICENSES,  3. 

Change  of  venue. 

In  suit  against  a  county.     See  VENUE,  1. 

Award  of  execution. 

In  a  judgment  against  a  county — effect  thereof.      See  JUDGMENTS,  3. 

COUNTY  CLERK. 
Issuing  marriage  license  to  a  minor. 

Liability  of  the  clerk  therefor.    See  MARRIAGE  LICENSE,  1,  2. 

COUNTY  COURT. 
Quorum. 

1.  What  constitutes.  The  county  judge  and  one  associate  justice 
constitute  a  quorum  of  a  county  court,  for  the  purpose  of  accepting 
the  resignation  of  a  county  superintendent  of  schools.  Pace  v.  The 
People  ex  rel.  432. 

COUNTY  ORDERS. 
Of  the  remedy  to  enforce  their  payment.    See  MANDAMUS,  4. 

COVENANT. 

When  the  proper  remedy. 

1.  To  recover  back  purchase  money  paid,  on  failure  of  title.  A  con- 
tract for  the  sale  of  land,  recited  that  the  vendor  had  sold  certain 
described  lands  to  the  purchaser  at  a  stipulated  price,  a  portion  of  whicli 
was  paid  cash  in  hand,  and  the  balance  secured  by  the  promissory  notes 
of  the  purchaser,  upon  the  full  payment  of  which  the  vendor  agreed  to 
convey  by  deed  with  warranty.  The  purchaser,  without  haviug  paid 
the  notes,  brought  an  action  of  debt,  to  recover  back  the  money  he  had 
paid,  declaring  specially  on  the  contract,  alleging  the  vendor  could  not 
convey,  by  reason  of  the  premises  having  been  sold  under  incumbrances 
created  by  him :  Held,  that  covenant,  not  debt,  was  the  remedy.  Debt 
will  lie  only  for  a  sum  certain,  or  a  sum  that  may  be  rendered  certain 
by  computation.  In  this  case,  the  action  was  for  the  breach  of  the 
terms  of  the  agreement,  and  not  for  a  sum  of  money  eo  nomine  and  in 
numero.    Haynes  v.  Lucas,  436. 
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COVENANTS  FOR  TITLE. 
By  a  married  woman. 

1.  Wliether  she  is  bound — act  of  1861.  Although  the  wife  who  joins 
with  her  husband  in  a  conveyance  of  his  land,  also  joins  in  the  cove- 
nants for  title  contained  therein,  she  will  not  be  bound  by  such  covenants. 
Even  if  it  were  her  own  land,  and  her  husband  had  united  in  a  convey- 
ance of  it,  containing  covenants,  she  could  not  be  held  responsible  upon 
them  any  further  than  that  they  should  be  held  to  convey  from  her  and 
her  heirs,  her  right  and  interest  in  the  land.  This  immunity  of  the 
wife  from  liability  upon  such  covenants  is  not  destroyed  by  the  act  of 
1861,  securing  to  married  women  the  enjoyment  of  their  separate  pro- 
perty.   Strawn  v.  Strawn  et  al.  34. 

CREDITOR'S  BILL. 
Fraudulent  transfer  of  goods. 

Of  tlie  rule  for  the  accounting  of  the  fraudulent  purchaser.  See 
CHANCERY,  10  to  13. 

CRIMINAL  LAW. 
Bail  in  criminal  cases. 

1.  How  to  be  taken.  The  statute  has  not  authorized  a  sheriff  to 
receive  money  or  property  for  his  indemnity,  to  the  amount  of  the  bail, 
and  in  lieu  of  it,  and  discharge  a  prisoner.  A  recognizance,  with  good 
and  sufficient  sureties,  must  be  signed  by  the  accused  at  the  time  of  his 
discharge.    Smart  v.  Cason,  195. 

Illegal  discharge. 

2.  Money  deposited  for,  can  not  be  recovered  back — depositor  party  to  a 
misdemeanor.  It  is  a  flagrant  violation  of  duty  for  a  sheriff  or  jailor  to 
discharge  a  prisoner  except  by  legal  requirement.  The  acceptance  of 
money  to  procure  the  discharge  of  a  prisoner  is  illegal — is  in  violation  of 
sec.  101  of  the  Criminal  Code — and  the  depositor  is  particeps  criminis, 
having  contributed  to  a  wrongful  discharge,  and  thus  assisted  in  obstruct- 
ing justice,  and  has  no  right  to  recover  back  the  money.    Ibid.  195. 

3.  23  Henry  VI,  chap.  9 — explained.  That  statute  applies  only  to  civil 
cases.  Under  that  act,  the  discharge  of  a  prisoner,  without  authority 
of  law,  was  not  a  misdemeanor — it  simply  made  the  sheriff  liable  for 
the  debt  for  which  the  prisoner  was  arrested.    Ibid.  195. 

4.  Semble,  notwithstanding  a  sheriff  acted  without  authority,  in 
receiving  money  in  lieu  of  bail,  it  should  be  paid  into  the  county  trea- 
sury precisely  as  if  collected  on  a  recognizance,  and  be  applied  in  the 
manner  required  as  to  such  moneys.    Ibid.  195. 

CUSTOM. 
When  binding. 

1.  A  custom,  to  be  binding,  must  be  uniform,  long  established,  and 
generally  acquiesced  in,  and  so  well  known  as  to  induce  the  belief  that 
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parties  contracted  with  reference  to  it,  when  nothing  is  said  to  the  con- 
trary.    Turner  v.  Daicson  et  al.  85. 

DAMAGES. 
Aggravation  of  damages. 

Filing  plea  of  justification — in  slander.    See  SLANDER,  2,  3. 
Mitigation  of  damages. 

Slanderous  words,  spoken  in  anger.     Same  title,  4. 
Measure  of  damages.    See  that  title. 
Nominal  damages.     See  same  title,  8. 
Of  excessive  damages.    See  NEW  TRIALS,  7  to  10. 
Damages  for  non-assignment  of  dower.    See  DOWER,  10  to  19. 

DEBT. 
When  the  proper  remedy,  and  when  not.    See  COVENANT,  1. 

DEBTOR  AND  CREDITOR. 

Assignment  for  the  benefit  of  creditors.    See  that  title. 

Preferring  creditors.    Same  title,  2. 

Assent  of  creditors — presumption.    Same  title,  5,  6,  7. 

DECREE. 
Time  allowed  for  payment. 

1.  When  tliere  is  no  redemption.  Where  no  redemption  is  allowed  by 
law,  as  upon  a  sale  under  a  decree  in  suit  to  enforce  the  right  of  dower, 
the  time  fixed  in  the  decree  for  the  payment  of  the  money,  should  not 
be  less  than  the  lifetime  of  an  execution,  which  is  90  days.  Peyton  et 
al.  v.  Jeffries,  143. 

Decree  for  dower. 

2.  Requisites  thereof.  Where  the  yearly  value  of  the  widow's  dower 
is  ascertained,  and  allowed  in  lieu  of  dower,  the  decree  should  fix  the 
day  in  each  year  for  the  payment  thereof,  and  it  is  error  to  omit  to  do 
so.    Meyer  v.  Pfeiffer  et  ux.  486. 

Decree  should  not  be  conflicting. 

3.  A  decree  fixing  the  annual  value  of  a  widow's  dower  provided 
that  the  allowance  should  be  a  lien  upon  the  premises,  and  also  pro- 
vided for  a  sale  of  the  land  in  the  event  of  non-payment  of  any  of  the 
installments ;  the  decree  then  directed  the  master,  in  case  of  sale,  to 
convey  to  the  purchaser  all  the  right,  title,  interest  and  estate  of  the 
parties  to  the  suit,  in  the  lands :  Held,  that  the  decree  was  erroneous 
because  the  character  of  estate  to  be  conveyed  by  the  master  was  incon- 
sistent with  the  lien  previously  declared  in  favor  of  the  widow,  for  the 
yearly  allowances  as  they  might  successively  fall  due.    Ibid.  486. 
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Decree  against  an  infant. 

Of  its  form  and  character.    See  INFANTS,  2. 

Description  of  premises. 

In  a  decree.    See  DESCRIPTION,  1. 
Preparing  decrees  in  chancery. 

Not  the  duty  of  the  clerk.    See  CHANCERY,  23. 

DELEGATED  POWERS. 
Power  of  a  municipal    corporation.     See  CORPORATIONS,  5, 

6,7. 

DELIVERY. 

Contract  of  sale. 

Of  the  place  of  delivery.    See  SALES,  7. 

Of  the  time  of  delivery.    Same  title,  1  to  5. 

DEMAND. 
By  a  purchaser,  of  his  vendor. 

When  demand  of  the  property  purchasednot  necessary.    See  SALES,  9. 

Demand  for  dower. 

What  sufficient.    See  DOWER,  20 

DEMURRER. 
Carrying  demurrer  back  to  prior  pleading.    See  PLEADING,  12. 

Demurrer  in  chancery. 

For  want  of  jurisdiction.    See  CHANCERY,  7. 

DESCENTS. 
Of  rights  arising  after  the  death  of  an  heir. 

1.  A  owned  a  claim  to  government  land  and  sold  a  portion  of  his 
claim  to  B,  in  consideration  that  B  would  pay  the  government  a  sum  suffi- 
cient to  secure  the  title  to  the  remaining  portion  in  A.  Afterwards  A 
died,  and  the  purchase  by  B  was  made  and  perfected  after  his  death : 
Held,  that  B  held  the  money  in  trust  for  the  heirs  of  A,  and  that  by  a 
subsequent  payment  of  the  money  to  the  government,  the  equitable 
interest  of  the  heirs  in  the  money  attached  to  the  land,  and  an  estate 
in  trust  was  thereby  created.  But  after  the  death  of  A,  and  before  the 
money  was  paid  by  B  to  perfect  the  title,  in  the  heirs  of  A,  to  the 
remaining  portion  of  his  claim,  one  of  the  heirs  died :  Held,  that  such 
heir  having  died  before  the  money  so  in  the  hands  of  B  passed  into  the 
land  by  the  subsequent  purchase,  did  not  have  an  estate  of  inheritance 
in  such  purchase  that  could  pass  by  descent  to  his  heirs.  Board  of 
Supervisors  of  Kane  County  et  al.  v.  Herrington  et  at.  233. 
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DESCRIPTION. 
Descripton  of  premises. 

1.  In  a  decree.  A  decree  establishing  a  right  of  dower  in  certain  lands 
described  one  of  the  tracts  as  a  part  of  the  N.  W.  qr.  of  N.  E.  qr.  of 
section  12,  without  quantity  or  further  description :  Held,  the  descrip- 
tion was  insufficient,  as  the  part  intended  to  be  affected  by  the  decree 
could  not  be  ascertained,  or  separated  from  the  balance  of  the  quarter. 
Meyer  v.  Pfeiffer  et  ux.  485. 

DILIGENCE. 
As  a  ground  for  continuance.    See  CONTINUANCE,  1. 

DISCLAIMER. 
By  a  part  of  several  heirs. 

1.  Rights  of  the  otJier  claimants.  In  a  suit  in  chancery,  brought  by 
heirs,  a  disclaimer  by  one  or  more  of  the  heirs,  to  any  interest  in  the 
premises  in  controversy,  does  not  vest  the  interest  so  disclaimed  in  the 
remaining  heirs.  Board  of  Supervisors  of  Kane  County  et  al.  v.  Her 
rington  et  al.  233. 

DISCRETIONARY. 
Amending  appeal  bonds. 

When  discretionary.    See  AMENDMENTS,  1. 

DOWER.  g 

To  WHAT  CHARACTER  OF  ESTATE  IT  WILL  ATTACH. 

1.  Of  a  reversionary  interest.  A  reversionary  interest  in  land  is  not 
such  an  estate,  though  it  be  in  fee,  as  will  give  the  wife  of  the  owner 
thereof  a  right  of  dower  in  the  premises,  unless,  by  the  death  of  the 
intermediate  freeholder,  or  a  surrender  of  the  outstanding  estate  to  the 
husband,  the  inheritance  becomes  entire  in  him  during  coverture. 
Straicn  v.  Strawn  et  al.  34. 

OF  THE  HOMESTEAD  RIGHT. 

2.  And  right  of  dower  in  the  same  premises.  The  right  of  dower  does 
not  merge  in  a  homestead  right  in  the  same  premises ;  these  interests 
in  the  widow,  are  different,  distinct  and  independent,  and  in  respect  to 
each  other  there  is  no  "  lesser  estate  to  be  drowned  in  the  greater." 
Walsh  v.  Beis,  477. 

3.  So,  should  the  husband  die  in  the  possession  of  the  homestead, 
his  widow  would  be  entitled,  not  only  to  the  right  of  a  homestead,  but 
to  her  dower  right,  also,  in  the  same  premises.    Ibid.  477. 

4.  And  where  the  husband  had  mortgaged  the  premises,  and  upon 
foreclosure,  he  having  claimed  the  right  of  homestead  therein,  they 
being  worth  more  than  one  thousand  dollars,  that  sum  was  paid  to  him, 
and  the  property  was  sold  under  the  foreclosure,  upon  his  death,  his 
widow  will  not  be  restricted,  in  her  claim  to  dower  in  the  premises,  to 
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DOWER.     Of  the  homestead  right.     Continued. 

the  residue  of  the  property,  after  deducting  the  value  of  the  homestead 
right,  which  had  been  paid  to  her  husband  on  the  foreclosure,  but  she 
would  be  entitled  to  dower  in  the  entire  premises,  unaffected  by  the 
purchase  of  the  homestead  right.     Walsh  v.  Reis,  477. 

Of  the  mode  of  allotment. 

5.  In  reference  to  a  homestead.  The  mere  fact  that  a  widow  is  occu- 
pying one  of  several  distinct  parcels  of  land  as  a  homestead,  in  all 
of  which  she  is  entitled  to  dower,  will  not  authorize  the  allotment  of 
her  entire  dower  interest  in  all  the  parcels,  out  of  that  portion  occupied 
as  a  homestead.  The  dower  and  homestead  interests  are  separate,  dis- 
tinct and  independent  of  each  other.    Peyton  et  al.  v.  Jeffries,  143. 

6.  Where  tliere  are  several  tracts — construction  of  tlie  acts  of  1865,  in 
respect  tliereto.  The  acts  of  1865,  which  provide  that  in  certain  cases, 
where  there  are  several  tracts  of  land  in  which  a  widow  may  be  entitled 
to  dower,  the  same  may  be  set  off  and  allotted  to  her  in  a  body,  have 
no  application  where  there  are  purchasers  of  such  lands,  or  a  portion 
of  them,  who  have  acquired  interests  therein.    Ibid.  143. 

Rights  of  widow  before  dower  assigned. 

7.  As  to  the  occupancy  of  tlie  homestead.  Under  the  27th  section  of 
the  dower  act,  the  widow  may,  in  all  cases,  retain  the  full  possession  of 
the  dwelling  house  in  which  her  husband  most  usually  dwelt  next 
before  his  death,  together  with  the  out-houses  and  plantation  thereto 
belonging,  free  from  molestation  and  rent,  until  her  dower  be  assigned ; 
and  this  right  extends  to  the  entire  plantation,  without  regard  to  its 
size,  which,  in  this  case,  contained  about  three  thousand  acres.  Strawn 
v.  Strawn's  heirs,  256. 

8.  And  being  entitled  to  all  the  rents  and  profits  arising  from  such 
plantation,  the  widow  must  pay  all  the  taxes  on  it,  and  bear  all  the 
expense  of  its  control  and  management,  during  the  time  she  has  such 
exclusive  enjoyment  thereof.    Ibid.  256. 

9.  As  to  the  profits  arising  from  lands  other  than  the  home  farm.  A 
widow  is  not  entitled  to  any  portion  of  the  rents  and  profits  arising  out 
of  lands  other  than  the  home  plantation,  before  her  dower  is  assigned, 
except  from  the  time  she  makes  demand  for  her  dower,  although  her 
right  of  dower  may  attach  to  such  other  lands.  The  scope  of  the  17th 
section  of  the  dower  act  is,  to  prevent  the  widow  from  suing  for  her 
dower  for  a  period  of  one  month  after  the  death  of  her  husband,  thus 
affording  the  heir  or  remainderman  ample  time  within  which  to  make 
an  assignment,  and,  on  his  failing  to  do  so,  her  right  of  action  accrues. 
The  26th  section,  requiring  a  demand  by  the  widow,  was  designed  to 
free  the  heir  or  remainderman  from  damages,  until  she  should  make 
demand  and  put  him  in  further  default.    Ibid.  256. 
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Damages  for  non-assignment. 

10.  Of  tlie  measure  thereof —and  from  what  time  to  be  computed.  Under 
the  26th  section  of  the  dower  act,  the  widow  is  not  entitled  to  damages 
for  non-assignment  of  dower  until  she  makes  demand  therefor ;  but 
an  actual  formal  demand  has  not  been  held  necessary.  If  facts  appear 
from  which  it  can  be  seen  that  the  heir  or  remainderman  is  unwilling, 
and  that  such  a  demand  would  be  unavailing,  then  it  may  be  dispensed 
with.  Or,  if  the  heirs  or  remaindermen  are  minors,  as  they  or  their 
guardian  can  not  assign  dower,  a  formal  demand  would  be  useless,  and 
the  commencement  of  a  suit  by  the  widow  will  be  a  sufficient  demand. 
Straum  v.  Strawn's  Jieirs,  256. 

11.  In  this  case,  within  the  thirty  days  allowed  the  heirs  to  assign 
dower,  they,  having  all  attained  their  majority,  filed  their  petition  to 
assign  dower  and  have  the  property  partitioned ;  and  this  was  regarded 
as  manifesting  a  determination  on  the  part  of  the  heirs  not  to  assign 
dower.    Ibid.  256. 

12.  Moreover,  after  the  heirs  had  filed  their  petition,  the  widow  pro- 
posed to  one  of  them  to  have  her  dower  assigned  without  the  delay  and 
expense  of  a  suit  for  that  purpose,  but  he  said  they  could  never  agree. 
This  proposition  was  tantamount  to  a  demand,  and  the  reply  of  the 
heir  operated  as  a  refusal.  And  there  being  several  heirs,  whose  joint 
action  was  necessary  to  make  an  assignment,  the  refusal  of  one  of  them 
operated  the  same  as  a  refusal  by  all.    Ibid.  256. 

1 3.  The  widow  interposed  a  demurrer  to  the  petition  of  the  heirs,  after 
her  proposition  for  an  assignment  of  her  dower  had  been  rejected,  but 
the  delay  occasioned  thereby  could  not  prejudice  her  rights,  as  it  was 
her  privilege  to  have  the  pleadings  regular  and  sufficient  to  sustain  the 
decree.    Ibid.  256. 

14.  The  widow  had  been  in  possession  and  receiving  rents  from  the 
lands  of  the  estate,  other  than  those  belonging  to  the  home  form,  from 
the  death  of  her  husband  until  the  assignment  of  her  dower  in  the  suit 
instituted  by  the  heirs  for  that  purpose,  and  it  was  Jield,  she  was  entitled 
to  retain  one-third  of  the  rents  as  her  reasonable  damages  for  a  refusal 
of  the  heirs  to  assign  her  dower.    Ibid.  256. 

15.  She  was  also  entitled  to  retain  out  of  the  rents  the  taxes  she  had 
paid  on  these  out-lands  during  that  time,  and  to  be  allowed  for  money 
expended  by  her  in  the  employment  of  agents  to  superintend  the  farms 
and  collect  the  rents,  so  that  the  several  interests  therein  should  bear 
their  due  proportion  of  the  burdens  incident  thereto.     Ibid.  256. 

16.  A  widow  can  not  claim,  in  the  nature  of  damages,  for  non -assign- 
ment of  dower,  rents  and  profits  accruing  prior  to  her  demand  of  dower. 
Peyton  et  al.  v.  Jejfries,  143. 
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17.  A  widow  is  entitled,  as  damages  for  non-assignment  of  dower,  to 
one-third  the  rental  value  of  the  premises,  accruing  subsequent  to  the 
time  of  making  demand  and  before  the  allotment  of  dower,  subject  to  her 
proportion  of  taxes  assessed  thereon  for  the  same  period.  Peyton  et  al. 
v.  Jeffries,  143. 

18.  The  general  rule  is,  that  a  tenant  for  life  is  liable  for  all  the  taxes 
assessed  upon  the  lands  subject  to  such  tenancy,  and  in  this  regard,  a 
tenancy  in  dower  stands  in  the  same  position  of  other  estates  of  free- 
hold for  life,  and  must  necessarily  be  subjected  to  the  charges,  duties 
and  services  to  which  the  estate  may  be  liable,  in  proportion  to  the 
interest  therein.    Ibid.  143. 

19.  Decree,  against  wliom.  Where  a  widow  is  entitled  to  dower  in 
lands  owned  by  several  persons,  the  damages  for  non-assignment  of 
dower  should  be  decreed  against  each  person  separately,  and  not  against 
them  jointly.     Ibid.  143. 

Demand  for  dower. 

20.  What  a  sufficient  demand.  The  commencement  of  a  suit  for  the 
assignment  of  dower  is  a  sufficient  demand.    Ibid.  143. 

Estimating  value  of  dower. 

21.  Of  the  rule  therefor.  Where  a  right  of  dower  is  asserted  to 
premises  held  by  a  purchaser  from  the  husband,  in  his  lifetime,  in  ascer- 
taining the  yearly  value  of  the  dower,  where  it  is  not  practicable  to 
set  it  off  by  metes  and  bounds,  the  widow  will  be  given  one-third  the 
yearly  rents  and  profits  of  the  premises,  after  deducting  the  value  of 
improvements  made  by  the  purchaser,  the  annual  insurance,  (if  there  be 
any,)  and  the  annual  taxes  and  reasonable  annual  repairs.  Walsh  v. 
R&is,  477. 

Decree  for  dower— its  requisites.    See  DECREE,  2. 

EJECTMENT. 
Where  plaintiff  only  holds  an  equity. 

1.  Where  the  plaintiff  in  an  action  of  ejectment  only  holds  a  mere 
equity,  he  can  not  recover.    Franklin  v.  Palmer  et  al.  202. 

Conveyance  by  plaintiff. 

2.  Pending  suit.  A  conveyance  by  the  plaintiff  in  an  action  of 
ejectment,  pending  suit,  will  not  defeat  his  right  of  recovery,  which,  in 
such  case,  would  enure  to  the  benefit  of  his  grantee.  Johnson  v.  Shin- 
Me,  137. 

Writ  of  possession. 

When  it  will  be  awarded.    See  WRIT  OF  POSSESSION,  1. 

ELECTIONS. 
Contested  election. 

Mandamus  not  the  remedy.    See  MANDAMUS,  2. 
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ERROR. 
Who  may  assign  error.     See  PRACTICE   IN    THE    SUPREME 
COURT,  1,  2. 

Error  will  not  always  reverse.    See  same  title,  3. 

ESTATE  OF  INHERITANCE. 
Of  a  limited  estate. 

As  distinguisliedfrom  an  estate  of  inheritance.    See  WILLS,  1. 

ESTRAYS. 
Of  the  advertisement. 

1.  Its  requisites.  The  title  to  an  estray  does  not  vest  in  the  taker-up, 
unless  he  has  complied  with  all  the  material  requirements  of  the  statute, 
among  which  the  posting  and  advertising  are  especially  important.  A 
mistake  in  the  name  of  the  taker-up  is  a  fatal  defect  in  the  advertise- 
ment of  estrays,  where  the  notice  fails  to  so  describe  the  locality  as  will 
enable  the  owner  to  find  his  property.  He  should  see  to  it  that  publi- 
cation is  properly  made,  if  he  would  acquire  title  to  the  estray. 
McMillan  v.  Andrew,  282. 

ESTOPPEL. 

1.  The  fact  of  a  married  woman  joining  her  husband  in  the  execu- 
tion of  a  conveyance  of  land  of  which  the  husband  was  the  owner,  will 
not  estop  his  heirs  from  denying  that  the  wife  was  jointly  seized  in  fee, 
with  her  husband,  to  defeat  any  claim  she  may  set  up  to  the  property 
upon  its  reverting  after  the  husband's  death.  Even  a  declaration  by  the 
wife,  in  so  many  words,  in  the  deed,  that  she  was  joint  owner  of  the 
lands,  would  not  bind  the  heirs,  nor  estop  them  from  denying  that  such 
was  the  fact,  as  against  her.    Strawn  v.  Straicn  et  al.  34. 

2.  By  recitals  in  a  bond.  In  an  action  of  debt  upon  an  appeal  bond 
given  upon  an  appeal  to  the  Supreme  Court,  the  parties  executing  the 
bond  are  estopped  from  disputing  the  facts  recited  therein.  Arnott  et 
al  v.  Friel.  175. 

3.  So,  the  defendants  in  such  action  can  not  plead  that  the  judgment 
appealed  from  was  rendered  against  other  persons  than  those  recited  in 
the  bond  as  being  the  parties  to  such  judgment.    Ibid.  175. 

4.  As  to  improvements  upon  the  land  of  anotJier— failure  to  assert  title. 
Where  property,  in  which  minor  heirs  have  an  equitable  interest,  is 
being  improved  by  the  party  claiming  the  legal  title,  they  are  not  bound 
to  give  notice  of  their  rights,  and  would  not  be  estopped  because  of 
their  failure  to  do  so;  for,  as  minors,  they  are  not  capable  of  estopping 
themselves,  simply  by  failure  to  assert  title.  Board  of  Supervisors  of 
Kane  County  et  al.  v.  Herrington  et  al.  232. 

5.  Acquiescence  in  the  acts  of  others.  If  persons  who  have  an  equi- 
table claim  to  real  estate,  assent  to  and  acquiesce  in  acts  performed  in 
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relation  to  such  estate,  by  one  holding  the  same  in  trust  for  the  equitable 
claimants,  such  acts  of  the  trustee  being  inconsistent  with  their  equi- 
table rights,  they,  by  such  assent  and  acquiescence,  will  be  estopped 
from  afterwards  asserting  their  equitable  claim.  Board  of  Supervisors 
of  Kane  County  v.  Herrington  et  al.  232. 

EVIDENCE. 
Parol  evidence. 

1.  As  to  contents  of  an  account  of  sales.  A  party  who  had  sold  the 
property  of  another,  on  commission,  through  a  third  person,  and 
received  the  proceeds  thereof,  on  inquiry  by  the  owner  of  the  property 
as  to  the  returns  from  the  sale,  showed  him  the  account  of  the  sale,  in 
writing,  which  had  been  returned  by  the  person  who  made  the  sale : 
Held,  in  an  action  by  the  party  for  whom  the  property  was  sold,  to 
recover  the  proceeds,  that  it  was  competent  for  the  plaintiff  to  testify, 
orally,  as  to  the  amount  appearing  to  be  due  him  from  the  written 
account  of  the  sale  so  shown  to  him,  without  giving  the  defendant 
notice  to  produce  it ;  such  papers  are  but  statements  of  third  parties, 
and  are  not  regarded  as  instruments  which  must  be  produced  in  evi- 
dence.   First  National  Bank  of  Decatur  v.  Priest,  321. 

2.  To  show  that  substitutes  were  received  in  the  army.  In  an  action  to 
recover  upon  a  promise  made  by  the  defendant,  that  he  would  pay  a 
certain  sum  for  the  purpose  of  raising  money  to  procure  substitutes  for 
men  who  had  been  drafted  into  the  army,  it  is  competent  for  the  plain- 
tiff to  prove  by  parol  evidence  that  substitutes  were  received  into  the 
service.  The  entry  of  that  fact  by  a  recruiting  officer  is  not  a  record, 
nor  is  it  evidence  between  other  parties  than  the  government  and  the 
person  received  as  a  soldier.     Wilson  v.  McClure,  366. 

3.  To  prove  a  draft  for  soldiers.  And  the  plaintiff  in  such  action 
may  also  prove,  by  parol  evidence,  the  fact  that  a  draft  for  soldiers  had 
taken  place.    Ibid.  366. 

4.  To  show  the  consideration  of  a  note,  and  to  impeach  it.  See  CON- 
SIDERATION, 5,  6. 

Admissions. 

5.  Of  their  admissibility.  Statements  made  by  one  of  the  parties  to 
a  suit,  not  in  a  negotiation  between  them  for  a  compromise,  but  to  a 
third  person,  and  not  in  confidence,  although  made  with  a  view  to  effect 
a  compromise,  are  admissible  in  evidence  against  the  party  making 
them.    Ashlock  v.  Linder,  169. 

6.  Admissions  by  one  partner — whether  binding  upon  Ms  co-partners. 
See  PARTNERSHIP,  1,  2,  3. 

Books  of  account. 

7.  Whether  admissible  in  evidence.  A  party  who  sought  to  introduce 
in  evidence  his  books  of  account,  did  not  state  that  the  books  were  of 
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original  entries,  and  that  he  made  them,  and  that  they  were  true,  or 
that  they  were  made  by  a  deceased  person,  or  a  person  then  a  non-resi- 
dent of  this  State,  and  that  such  person  made  them  in  the  due  course  of 
trade,  and  of  his  duty,  or  in  the  course  of  his  employment ;  but,  on  the 
contrary,  a  witness  stated  he  was  clerk  for  the  party,  and  sold  a  part  of 
the  goods  sought  to  be- recovered :  Held,  that  the  proper  foundation  was 
not  laid  to  render  the  books  admissible  in  evidence,  under  the  act  of 
1867,  relating  to  that  subject.    Buggies  v.  Cotton,  412. 

Proceedings  and  decree  in  another  suit. 

8.  The  record  of  proceedings  in  a  suit  in  chancery  is  not  even  prima 
facie  evidence  in  favor  of  one  of  the  parties  thereto  against  another,  in 
a  proceeding  at  law,  where,  as  between  those  parties,  in  the  chancery 
suit,  in  which  they  were  co-defendants,  there  was  nothing  litigated. 
Conicell  v.  Thompson,  329. 

Of  a  judgment  in  the  same  proceeding. 

9.  A  creditor  instituted  proceedings  by  attachment  against  three  ; 
'udgment  in  personam  was  obtained  against  one,  and  a  judgment  in  rem 
against  the  others.  On  scire  facias  to  make  the  latter  parties  to  the  per- 
sonal judgment,  to  which  a  plea  of  non-assumpsit  was  interposed,  going 
back  to  the  original  cause  of  action,  it  was  held,  that  neither  the  judg- 
ment in  personam  against  the  other  party,  nor  the  judgment  in  rem 
against  the  defendants  in  the  scire  facias,  was  evidence  against  the  lat- 
ter in  that  proceeding,  as  to  the  amount  due.    Ibid.  329. 

In  suit  for  malicious  prosecution. 

10.  Admissibility  of  certain  evidence.  Where  a  party  gives  notice  to 
the  authorities,  of  an  alleged  criminal  offense,  and  a  prosecution  is 
instituted  thereon,  and  fails,  in  an  action  against  him  for  malicious  pro- 
secution, he  ought  to  be  allowed  to  go  into  an  examination  of  all  the 
facts  and  circumstances  attending  the  case,  in  order  to  his  own  justifica- 
tion. In  such  action  the  onus  of  proof  of  probable  cause  being  upon  the 
defendant,  he  should  not  be  closely  circumscribed  in  his  efforts  to  that 
end,  but  should  be  allowed  great  latitude  of  inquiry.  Collins  et  al.  v. 
Uayte,  337. 

11.  In  this  case,  the  prosecution  complained  of  as  being  malicious, 
was  instituted  by  the  proprietors  of  a  foundry  wherein  the  operatives 
were  journeymen  and  apprentices  employed  contrary  to  the  rules  of  an 
organization  called  the  "  Moulders'  Union."  Certain  persons  connected 
with  that  "  Union,"  conspired  to  entice  away  the  apprentices,  and  to 
interfere  with  the  prosecution  of  the  business  of  their  employers;  the 
latter  commenced  an  action  on  the  case  against  the  alleged  conspirators, 
and  sued  out  a  capias  therein,  on  which  the  parties  were  arrested  and 
held  to  bail,  after  which  the  suit  was  dismissed  by  the  parties  bringing 
it,  without  being  brought  to  a  trial.     One  of  the  parties  so  arrested 
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EVIDENCE.    In  suit  for  malicious  prosecution.     Continued. 

thereupon  instituted  this  suit  for  the  alleged  malicious  prosecution,  in 
respect  thereto :  Held,  in  the  latter  suit,  when  a  witness  for  the  plaintiff 
was  introduced  to  exonerate  him  as  one  of  the  conspirators,  that  it  was 
competent  to  show,  on  the  cross-examination  of  such  witness  by  the 
defendants,  that  he  had  become  a  member  of  the  "  Union  "  after  he  left 
the  defendants'  employment;  although  it  did  not  technically  pertain 
to  the  matter  of  the  direct  examination,  it  was  admissible  as  showing 
the  influences  under  which  the  witness  was  placed  by  joining  the 
"  Union."     Collins  et  al.  v.  Hayte,  337. 

12.  So  it  is  competent,  in  such  a  case,  for  the  defendants  to  prove 
what  was  the  object  of  a  meeting  of  their  employees,  which  was  atten- 
ded by  the  plaintiff,  and  to  ask  if  such  meeting  was  not  held  at  the  place 
of  meeting  of  the  "  Moulders'  Union."  As  it  was  sought  to  show  a 
conspiracy  by  the  members  of  that  "  Union,"  such  an  inquiry  was  pro- 
per as  tending  to  that  end.    Ibid.  337. 

13.  It  would  also  be  competent  for  the  defendants  to  prove  whether 
the  apprentices  made  any  complaints  before  the  "  strike,"  and  what 
connection  the  plaintiff  had  with  such  complaints,  and  all  questions 
would  be  allowable  which  would  have  a  tendency  to  show  the  improper 
action  of  defendants'  employees  was  by  reason  of  the  officious  inter- 
meddling of  the  plaintiff  and  others.    Ibid.  337. 

14.  •  In  an  action  for  malicious  prosecution,  where  the  alleged  wrong- 
ful prosecution  consisted  in  the  commencement  of  a  civil  suit  by  the 
prosecutors,  against  several  persons  members  of  a  labor  "  union,"  to 
recover  damages  for  enticing  away  the  apprentices  of  the  prosecutors, 
and  procuring  the  arrest  and  holding  to  bail  of  the  defendants  in  such 
suit,  it  is  competent  for  the  defendants  in  the  action  for  malicious  prose- 
cution, to  inquire  of  witnesses  whether  there  was  opposition  and 
antagonism  between  such  "  Union  "  and  the  establishment  of  the  prose- 
cutors, as  going  to  show  the  motive  which  prompted  the  wrongful  con- 
duct of  the  members  of  the  "  Union."     Collins  et  al.  v.  Fisher,  359. 

15.  And  where  thesuit  alleged  to  have  been  maliciously  instituted, 
was  dismissed  by  the  plaintiffs  therein,  without  being  brought  to  atrial, 
it  is  error  to  refuse  such  plaintiffs,  being  defendants  in  the  suit  for  mali- 
cious prosecution,  the  opportunity  to  show  why  they  dismissed  their 
suit,  as  their  reasons  for  dismissing  might  have  shown  there  was  no 
malice  in  commencing  it,  while  by  rejecting  such  proof,  the  jury  might 
infer  the  dismissal  was  by  reason  of  the  suit  being  unjustly  brought. 
Ibid.  359. 

Admissibility,  generally. 

16.  If  evidence  is  admissible  under  any  issue  in  the  case,  or  for  any 
purpose,  it  should  not  be  excluded.    Buggies  v.  Qatton,  412. 
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17.  In  an  action  against  a  city,  for  damages,  resulting  from  a  defec- 
tive side  walk  and  street  crossing,  it  is  competent  for  the  plaintiff  to 
give  in  evidence  an  ordinance  of  the  city,  which  shows  that  the  city 
had  taken  under  its  cognizance  and  control  these  structures,  as  thereby 
the  duty  would  devolve  upon  the  city  to  keep  them  in  repair.  City  of 
Champaign  v.  Patterson-,  61. 

Op  unfavorable  inferences. 

18.  Against  a  party  who  omits  to  testify  to  a  material  fact.  In  an 
action  upon  a  policy  of  insurance,  the  defense  interposed  was,  that  the 
assured  had  obtained  other  insurance  in  another  company,  without  giv- 
ing the  defendants  notice  thereof,  as  required  by  the  terms  of  the  policy. 
The  assured  testified  in  the  case,  but  failed  to  testify,  positively,  that  he 
had  given  the  notice,  and  his  was  the  only  testimony  on  that  fact.  It 
was  held,  that  as  the  fact,  if  it  existed,  must  have  been  known  to  the 
assured,  upon  his  failure  to  testify  thereto  positively,  the  inference  must 
be  he  did  not  give  the  notice.  Illinois  Mutual  Fire  Insurance  Co.  v. 
Malloy,  419. 

Of  the  degree  of  preponderance  required. 

19.  In  an  action  on  tlie  case.  In  an  action  on  the  case,  wherein  it  is 
sought  to  recover  damages  for  the  killing  of  a  mule  belonging  to  the 
plaintiff,  it  is  not  necessary  that  there  shall  be  a  "  clear  preponderance" 
of  evidence  in  favor  of  the  plaintiff  to  entitle  him  to  recover.  It  is 
sufficient  if  the  evidence  creates  probabilities  in  his  favor— '•that  the 
weight  of  the  evidence  inclines  to  his  side.     Crdbtree  v.  Heed,  206. 

Degree  of  evidence  required. 

Where  a  party  claims  an  equity  against  the  assignee  of  a  promissory  note. 
See  ASSIGNMENT,  2. 
Questioning  judicial  proceedings  collaterally. 

Aicard  of  execution  against  a  county,  does  not  render  t7ie  judgment  void, 
but  only  voidable..    See  JUDGMENTS,  3. 

In  an  action  for  slander. 

Pecuniary  condition  of  tJie  plaintiff  may  be  shown.    See  SLANDER,  5. 

Publication  of  city  ordinance. 

Proof  thereof.    See  ORDINANCE,  2. 

Order  of  introducing  evidence.    See  PRACTICE,  2. 

Evidence  under  certain  issues.      See    PLEADING    AND    EVI- 
DENCE, 1. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  WhetJier  necessary.  Under  the  22d  section  of  the  Practic  Act 
(Scates'  Comp.  263),  parties  may  assign  error  on  the  final  judgment, 
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EXCEPTIONS    AND    BILLS    OF    EXCEPTIONS. 

Exceptions.  Continued. 
upon  both  the  law  and  the  evidence,  in. case  of  trial  by  the  court  with- 
out a  jury ;  and  no  formal  exception  to  overruling  a  motion  for  a  new 
trial  is  necessary,  nor  is  any  motion  for  a  new  trial  necessary.  The 
court,  under  that  section,  are  authorized  to  consider  both  the  law  and 
the  evidence,  and  determine  whether  error  has  intervened  in  rendering 
the  judgment.    Jones  et  al.  v.  Buffum,  277. 

Bill  of  exceptions. 

2.  Whether  necessary.  Where,  in  an  action  to  recover  for  goods  sold, 
the  books  of  account  of  the  party  were  admitted  in  evidence,  without 
the  proper  foundation  being  laid  therefor,  and  it  appearing  they  were 
introduced  for  the  purpose  of  proving  the  account  filed,  it  will  be  pre- 
sumed the  books  contained  the  accounts  composing  the  bill  of  particulars 
they  were  introduced  to  prove,  and  the  error  in  admitting  them  may  be 
availed  of,  notwithstanding  the  bill  of  exceptions  fails  to  show,  specifi- 
cally, what  the  books  contained.    Buggies  v.  Gatton,  412. 

3.  What  it  should  contain.  A  judgment  will  not  be  reversed  merely 
because  an  instruction,  though  proper  in  itself,  was  refused,  when  it 
appears,  from  the  bill  of  exceptions,  that  instructions  were  given  which 
are  not  embodied  in  the  record.  Hahn  v.  St.  Clair  Savings  &  Ins.  Co. 
526. 

EXCESSIVE  DAMAGES. 
In  an  action  foe,  slander. 

What  not  so  considered.    See  NEW  TKIALS,  7,  8,  9. 

EXECUTION. 
Award  of  execution  against  a  county. 
Effect  thereof.    See  JUDGMENTS,  3. 

FORCIBLE  ENTRY  AND  DETAINER. 

Necessity  of  an  affidavit. 

1.  To  give  jurisdiction.  The  filing  of  an  affidavit,  preliminary  to 
a  summons  in  an  action  of  forcible  entry  and  detainer,  is  essential  to  give 
the  justice  jurisdiction  of  the  subject  matter.  The  complaint  can  not 
be  made  verbally  under  oath,  and  the  justice  thereupon  issue  summons, 
nor  can  the  justice  acquire  jurisdiction  by  allowing  an  affidavit  to  be 
filed  on  the  day  of  the  trial.  The  affidavit  is  the  jurisdictional  founda- 
tion for  the  entire  proceeding,  and  must  precede  the  summons.  Stolberg 
v.  Ohnmacht,  442. 

Appeal  from  the  justice. 

2.  Will  not  cure  the  want  of  an  affidavit  in  this  action.  APPEALS 
FROM  JUSTICES  OF  THE  PEACE,  1. 
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FORMER  ADJUDICATION. 
Trial  of  right  of  property. 

1.  How  far  conclusive.  Where  a  trial  of  the  right  of  property  was 
had,  before  a  justice,  which  resulted  in  a  judgment  against  the  claimant, 
such  trial  and  judgment  would  be  a  bar  to  an  action  of  trover  subse- 
quently brought  by  the  claimant  against  the  officer,  for  the  same  pro- 
perty.   Kreuchi  v.  DehUr,  177. 

FORMER  DECISIONS. 
Negligence — as  a  question  of  law  or  fact. 

1.  In  the  case  of  the  Galena  &  Chicago  Union  B.  B.  Co.  v.  Dill,  22 
111.  271,  it  was  held,  that  whether  the  failure  to  ring  a  bell  or  sound  the 
whistle  on  the  approach  of  a  railway  train  to  a  road  crossing,  was  negli- 
gence, was  a  question  of  fact  for  the  jury ;  but  in  that  case,  the  statute 
imposing  that  duty  upon  railroad  companies  had  been  repealed  as  to 
that  company.  But  an  omission  to  perform  a  duty  imposed  by  statute, 
is  prima  facie  negligence,  and  the  court  may  so  instruct  a  jury.  St. 
Louis,  Jacksonville  &  Chicago  B.  B.  Co.  v.  Terhune,  151. 

Motion  for  new  trial. 

2.  When  not  necessary.  In  Evans  v.  Lohr,  2  Scam.  511,  it  was  held, 
when  the  court  has  given  improper  instructions  to  the  jury,  or  withheld 
such  as  are  legal  and  appropriate,  the  proper  course  to  adopt  to  enable 
a  court  to  correct  the  error  and  to  do  justice  to  the  parties,  is  for 
counsel  to  apply  for  a  new  trial.  This  was  not  the  point  in  that  case, 
and  if  it  was,  the  reason  given  for  the  practice  is  not  now  regarded  as  a 
sound  one.    Smith  v.  Gillett,  292.    See  NEW  TRIALS. 

FORMER  RECOVERY. 
Whether  a  bar  to  a  second  recovert. 

1.  In  an  action  on  the  case  against  a  railroad  company,  for  permit- 
ting cattle  pens,  which  ha'dbeen  erected  in  the  vicinity  of  the  plaintiff's 
residence,  to  become  a  nuisance,  it  seems,  if  a  recovery  in  such  case 
is  based  upon  the  deterioration  in  the  value  of  the  plaintiff's  property, 
such  recovery  would  be  a  bar  to  any  further  prosecution  for  the  same 
cause ;  but  if  a  recovery  be  had  for  the  annoyance  merely,  and  for 
rendering  the  atmosphere  unwholesome,  then  a  similar  recovery  may 
be  had  at  every  term  of  the  court,  so  long  as  the  nuisance  continues. 
Illinois  Central  Railroad  Co.  v.  Ordbill,  241. 

FORTHCOMING  BOND. 
Excuse  for  non-delivery  of  the  property. 

1.  Prior  mortgage  lien.  In  an  action  on  a  forthcoming  bond  which 
had  been  given  for  the  delivery  of  property  seized  upon  execution,  the 
security  in  the  bond  pleaded,  that  at  the  time  of  the  levy  a  portion  of 
the  property  was  subject  to  a  prior  valid  mortgage,  and  after  the  execu- 
tion of  the  forthcoming  bond  the  mortgagee  took  the  property  into  his 
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FORTHCOMING  BOND. 
Excuse  for  non-delivery  of  the  property.     Continued. 

possession,  as  he  had  a  right  to  do  under  the  provisions  of  his  mortgage, 
and  sold  it  in  part  satisfaction  of  his  debt,  the  property  being  insuffi- 
cient to  satisfy  the  whole :  Held,  the  plea  did  not  present  a  defense  to  the 
action.  The  party  interposing  the  plea  could  have  paid  the  mortgage 
debt,  and  thus,  discharging  the  property  from  the  lien,  would  have  been 
able  to  deliver  it,  according  to  the  condition  of  his  bond.  DeMer  v. 
Held  et  at.  491. 

FRAUD. 
What  constitutes. 

1.  Misrepresentation  as  to  title.  If  a  person  sells  a  tract  of  land, 
claiming  to  be  the  owner,  and  knowing  that  he  is  not,  he  is  guilty  of  a 
fraud,  for  which  the  vendee  may  rescind  the  contract.  Drake  v. 
Latham,  270. 

2.  But  if  he  professes  to  sell,  not  the  paramount  title,  but  only  a 
claim  derived  from  a  particular  source,  such  as  a  sale  of  the  land  for 
taxes,  and  he  has  a  claim  thus  derived,  he  is  not  guilty  of  a  fraud  for 
which  the  vendee  can  rescind,  merely  because  he  expresses  an  opinion 
as  to  the  legal  value  or  strength  of  his  claim,  which  the  facts  do  not 
justify,  so  long  as  he  makes  no  false  statement  as  to  what  those  facts 
are.    Ibid.  270. 

Fraudulent  transfer  of  goods. 

Of  the  rule  for  accounting  by  tlie  fraudulent  purchaser,  on  a  creditor's 
Ml  being  fled.    See  CHANCERY,  10  to  13. 

Who  may  avail  of  fraud. 

As  between  principal  and  surety.     See  SURETY,  1. 

Party  can  not  avail  of  his  own  fraud.    See  BAILMENT,  2. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

HEIRS. 
Of  money  due  an  estate. 

The  heirs  can  not  sue — none  but  administrator.  See  ADMINISTRA- 
TION OF  ESTATES,  1,  2. 

After  order  of  distribution. 

of  the  heirs.    Same  title,  3. 


HIGHWAYS. 
Keeping  side  walks  and  street  crossings  in  repair. 

1.  Duty  and  liability  of  cities.  Where  it  appears  from  a  city  ordi- 
nance, prescribing  the  duties  of  the  street  supervisor  of  the  city,  in 
regard  to  keeping  side  walks  and  street  crossings  in  repair,  that  they 
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HIGHWAYS. 
Keeping  side  walks  and  street  crossings  in  repair.     Continued. 
had  taken  such  structures    under  their  cognizance  and  control,  the 
neglect  on  the  part  of  such  official  to  exercise  such  power,  so  given 
him  by  the  ordinance,  will  make  the  city  liable  for  any  damage  result- 
ing from  such  omission  of  duty.     City  of  Champaign  v.  Patterson,  62. 

2.  A  person  has  a  right  to  use  the  usual  street  crossing  in  a  city, 
though  it  be  a  covering  for  a  drain,  if  the  inhabitants  of  the  city  and 
others  used  it  for  a  crossing ;  and  if  he  receives  injuries  by  reason  of  its 
unsafe  condition,  which  the  street  supervisor  was  authorized  by  city 
ordinance  to  obviate,  but  did  not,  the  city  must  respond  in  damages. 
Ibid.  62. 

3.  In  an  action  against  a  city  to  recover  damages  for  injuries  alleged 
to  have  resulted  from  a  defective  side  walk  or  street  crossing,  in  the 
city,  it  was  held,  to  be  incompetent  for  the  defendant  to  give  evidence 
of  the  manner  in  which  other  cities  and  towns  of  similar  size  and 
character,  in  the  immediate  section  of  country,  constructed  their  walks 
and  crossings,  for  their  neglect  would  neither  be  excuse  nor  justification 
for  the  particular  neglect  out  of  which  the  alleged  cause  of  action  arose. 
Ibid.  62. 

HOMESTEAD. 
Purchase  money. 

1.  What  constitutes.  The  statute  declaring  that  the  homestead  right 
shall  not  be  claimed  against  a  debt  due  for  the  purchase  money  of  the 
premises,  has  reference  to  a  debt  created  in  the  purchase  of  the  land, 
and  does  not  embrace  a  debt  created  by  borrowing  money  from  a  third 
person,  which  may  have  been  applied  by  the  borrower  in  the  purchase 
of  the  land.  That  provision  of  the  statute  applies  only  to  parties  who 
stand  in  the  relation  of  vendor  and  purchaser,  or  those  representing 
them.    Eyster  v.  Hatheway  et  al.  522. 

Second  allotment  thereof. 

2.  Whether  allowable.  Where  a  homestead  has  been  allotted  to  a 
debtor,  out  of  premises  sought  to  be  subjected  to  the  satisfaction  of  a  debt, 
there  may  be  a  second  allotment  of  homestead,  out  of  the  portion  so 
assigned,  to  the  same  debtor,  at  the  instance  of  another  creditor — the 
only  limitation  being,  that  it  shall  be  of  the  appraised  value  of  one 
thousand  dollars.  Qucere,  whether  such  second  allotment  of  homestead 
can  be  had  at  the  instance  of  the  creditor  who  was  a  party  to  the  first 
allotment.    Stubblcfield  v.  Graves  et  al.  108. 

Of  the  right  of  dower. 

And  tlie  right  of  homestead  in  the  same  premises.    See  DOWER,  2, 3, 4 

HOTCHPOT. 

Of  the  interest  of  an  infant.    See  INFANTS,  1. 
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HUSBAND  AND  WIFE. 
Of  the  right  of  survivorship. 

1.  Where  both  were  seized  in  fee.  Where  husband  and  wife  are  jointly 
seized  in  fee  of  real  estate,  upon  the  death  of  one  the  land  passes  to  the 
survivor.    Strawn  v.  Stratcn  et  al.  33. 

2.  Of  a  reversionary  interest.  But  where  husband  and  wife  join  in 
the  conveyance  of  land  owned  by  the  former  in  his  own  right,  the  hus- 
band still  holding  the  reversion  in  fee,  upon  the  death  of  the  husband 
and  the  subsequent  extinguishment  of  the  outstanding  freehold  estate 
created  by  the  conveyance,  the  wife  will  not  become  entitled,  as  survi- 
ving grantor,  to  the  lands  in  question,  but  they  will  revert  to  the  heirs 
at  law  of  the  husband.    Ibid.  33. 

3.  In  this  case  the  owner  of  certain  lands  executed  a  deed,  his  wife 
joining  therein  in  the  usual  mode  for  the  purpose  of  relinquishing  her 
dower,  whereby  he  conveyed  the  lands  to  his  daughter,  to  have  and  to 
hold  the  same  to  her  and  the  heirs  of  her  body  begotten,  forever.  Sub- 
sequently he  died,  and  after  his  death  the  grantee,  his  daughter,  died, 
unmarried,  and  leaving  no  issue :  Held,  that  the  estate  which  reverted 
upon  the  death  of  the  grantee  did  not  vest  in  the  widow  orMhe  grantor 
by  right  of  survivorship.    Ibid.  33. 

Conveyance  by  husband  and  wife. 

4.  Of  the  land  of  the  husband — effect  thereof  as  to  the  wife.  Where 
the  owner  of  land  executes  a  conveyance  thereof,  his  wife  joining  therein 
in  the  usual  mode  prescribed  by  the  statute  for  the  purpose  of  relin- 
quishing her  dower,  the  deed  will  operate,  so  far  as  the  wife  is 
concerned,  merely  to  release  her  inchoate  right  of  dower,  and  is  not 
evidence  of  a  joint  seizin  in  fee  in  the  husband  and  wife  at  the  time  of 
the  conveyance.    Ibid.  33. 

Covenants  for  title. 

In  which  husband  and  wife  join — the  latter  not  liable  thereon.  See 
COVENANTS  FOR  TITLE,  1. 

INFANTS. 
Bringing  a  portion  into  hotchpot. 

1.  Where  an  infant  defendant  in  chancery  represents,  in  the  dis- 
tribution of  the  property  involved,  a  person  to  whom  it  is  alleged  an 
advancement  was  made  which  ought  to  be  brought  into  hotchpot,  it 
must  be  proven,  as  against  the  infant,  that  the  advancement  was  equal 
to  the  share  thus  represented,  to  bar  the  infant's  rights.  The  minor 
could  not  bring  the  advancement  into  hotchpot,  nor  be  charged  with 
laches  in  omitting  to  do  so.    Barnes  et  al.  v.  Hazleton  et  al.  430. 

Form  of  decree. 

2.  To  be  rendered  against  an  infant.  It  is  no  objection  to  a  decree 
against  an  infant,  that  it  is  absolute  in  form  in  the  first  instance.    Under 
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INFANTS.    Form  of  decree.     Continued. 

the  practice  in  chancery,  in  this  State,  that  is  the  character  of  the 
decree,  and  no  day  is  given  to  show  cause,  after  the  infant  becomes  of 
age ;  instead  thereof,  our  statute  gives  to  a  minor  five  years  after  attain- 
ing full  age,  to  bring  his  writ  of  error.  Barnes  et  al.  v.  Hazleton  et  al. 
430. 
Decree  must  be  supported  by  evidence. 

3.  Where  minor  heirs  are  made  parties  defendant  to  a  bill  to  fore- 
close, the  decree  must  show  that  the  material  allegations  of  the  bill 
were  proved,  or  the  decree  will  be  reversed.    Preston  et  al.  v.  Hodgen,  56. 

4.  Against  an  infant,  nothing  is  to  be  intended,  but  everything  must 
be  proved.    Barnes  et  al.  v.  Hazleton  et  al.  430. 

Issuing  marriage  license  to  a  minor. 

Liability  of  tlw  county  clerk  therefor.  See  MARRIAGE  LICENSE, 
1,2. 

INJUNCTIONS. 
Whether  injunction  will  be  granted. 

1.  Generally.  An  injunction  is  understood  to  be  a  preventive  remedy 
merely,  and  can  not  be  so  framed  as  to  command  a  party  to  undo  what 
he  has  done.  Nor  is  it  allowable  to  grant  an  injunction  for  the  purpose 
of  restraining  a  party  from  doing  an  act  which  he  is  alleged  to  have 
already  done.     Wangelin  et  al.  v.  Goe,  459. 

2.  To  restrain  the  disturbing  of  one's  possession.  In  a  proper  case,  a 
court  of  chancery  will  restrain,  by  injunction,  any  person  who,  by  brute 
force,  with  weapons,  is  molesting  a  party  in  the  peaceable  and  lawful 
possession  of  his  property,  provided  the  rules  of  law,  in  their  applica- 
tion to  the  case,  shall  afford  him  no  adequate  remedy.    Ibid.  459. 

3.  But  where  a  party  enters  by  force  upon  premises  in  the  posses- 
sion of  another,  during  the  temporary  absence  of  the  latter,  and  does 
no  act,  while  in  possession,  except  to  maintain  it,  an  injunction  will  not 
lie  at  the  instance  of  him  upon  whose  possession  the  intrusion  is  made. 
The  injury  being  already  done,  the  writ  can  have  no  operation,  for  it 
can  not  be  applied  correctively,  so  as  to  remove  it.  In  such  case,  the 
party  injured  will  be  remitted  to  his  remedy  at  law,  which  is  adequate, 
by  an  action  of  ejectment,  or  forcible  entry  and  detainer.    Ibid.  459. 

4.  Nor,  in  such  case,  will  it  help  the  want  of  jurisdiction  in  chan- 
cery, to  allege  that  the  wrong-doer  is  insolvent,  so  that  the  damages 
resulting  to  the  party  injured,  by  reason  of  being  kept  out  of  posses- 
sion, could  not  be  collected  from  him  upon  execution  at  law.  Those 
are  not  such  irreparable  damages  as  will  call  for  the  restraining  power 
of  a  court  of  chancery  to  prevent.     Ibid.  459. 

5.  To  restrain  the  collection  of  a  tax.  Where  an  assessment  upon 
personal  property,  made  by  a  town  assessor,  was  reduced  b}r  the  town 
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board  of  revision,  and  afterwards  the  county  board  of  supervisors, 
without  any  notice  of  their  intended  action  to  the  owner  of  the  pro- 
perty, raised  the  assessment  to  the  original  amount,  it  was  held,  that  the 
tax,  to  the  extent  it  was  increased  by  the  action  of  the  board  of  super- 
visors, without  such  notice,  was  levied  by  persons  without  authority, 
and  an  injunction  would  lie  to  restrain  its  collection.  Darling  v. 
Gunnf  424. 

6.  Until  an  account  may  be  taken.  Certain  persons  formed  them- 
selves into  a  corporate  company,  under  the  general  law,  for  the  purpose 
of  building  a  mill,  and  subscribed  a  paper  by  which  they  agreed  to  pay 
certain  sums  of  money  in  installments.  The  mill  was  built,  but  proving 
unprofitable,  it  was  sold  at  auction,  upon  a  vote  of  a  majority  of  the 
stockholders.  The  company  being  in  debt,  the  trustees  sued  and  reco- 
vered judgments  against  the  stockholders  on  their  subscription.  Upon 
bill  filed  by  the  latter,  to  enjoin  the  judgments,  and  for  an  accounting 
by  the  trustees,  it  was- held  to  be  proper  to  stay  the  collection  of  the 
judgments  until  an  account  should  be  taken.  Franklin  Mill  Co.  et  al.  v. 
Schmidt  et  al.  208. 

7.  But  in  such  case,  it  was  error  to  merely  render  a  decree  enjoining 
the  collection  of  the  judgments,  the  bill  disclosing  no  grounds  of  defense 
which  might  not  have  been  availed  of  in  the  suits  at  law,  or  any  reason 
why  any  defense  which  existed  was  not  interposed  in  those  suits. 
Ibid.  208. 

Motion  to  dissolve  injunction. 

8.  Of  the  use  of  affidavits.  Where  a  motion  is  made  to  dissolve  an 
injunction,  on  the  face  of  the  bill,  no  answer  being  filed,  it  is  not  the 
practice  in  our  courts  to  receive  affidavits  in  support  of  such  a  motion. 
The  motion  would  operate  in  the  same  way  as  a  demurrer  to  the  bill, 
and  being  based  on  matters  intrinsic,  appearing  upon  the  face  of  the 
bill,  no  affidavits  showing  extraneous  matter  could  be  used.  Wangelin 
et  al.  v.  Goe,  459. 

9.  But  after  answer  filed,  denying  the  allegations  of  the  bill,  upon 
motion  to  dissolve  the  injunction,  it  is  allowed  to  either  party  to  intro- 
duce testimony  to  support  the  bill  and  answer.  In  such  case  the  motion 
is  to  be  decided  upon  the  weight  of  testimony,  without  taking  the 
answer  as  absolutely  true.    Ibid.  459. 

Assessment  of  damages — on  dissolution. 

10.  When  suggestions  in  writing  not  necessary.  Damages  may  be 
awarded  upon  the  dissolution  of  an  injunction  granted  to  restrain  the 
collection  of  a  judgment  at  law,  without  the  filing  of  suggestions  in 
writing.  In  such  case  the  practice  is  governed  by  the  act  of  1845  on 
that  subject,  and  not  by  that  of  1861.    Smith  et  al.  v.  Powell  et  al.  22. 
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INSTRUCTIONS. 
Of  their  qualities. 

1.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction, 
though  proper  in  itself,  if  it  has  already  been  substantially  given  in 
another  instruction.     Freeman  v.  Tinsley,4Ql ;  Chapman  v.  Cawrey,  513. 

2.  Should  be  based  on  the  evidence.  An  instruction  may  be  refused 
which  is  not  based  upon  the  evidence.  Chapman  v.  Cawrey,  513 ;  Ash- 
lock  v.  Linder,  169. 

3.  Abstract  question  of  law.  It  is  not  error  to  refuse  an  instruction 
which  contains  merely  an  abstract  legal  proposition.  Chapman  v. 
Cawrey,  513. 

4.  Particularizing  facts.  A  court  is  not  required  to  repeat  an  instruc- 
tion, and  in  such  a  manner  as  to  draw  the  attention  of  the  jury  »to 
particular  facts.    Ibid.  513. 

5.  Argumentative.  Nor  is  it  proper  to  inject  an  argument  into  an 
instruction.    Ibid.  513. 

Party  not  sworn — inference  therefrom. 

6.  Not  for  the  court.  It  is  not  the  province  of  the  court  to  tell  the 
jury  what  inferences  they  were  or  were  not  to  draw,  from  the  fact  that 
a  party  to  the  suit  was  not  sworn  therein.    Ashlock  v.  Linder,  169. 

Instruction  as  in  case  of  non-suit. 
Not  allowable.    See  PRACTICE,  7,  8. 

Questions  of  law  and  fact. 

Whetlher  tlie  question  of  negligence  is  one  of  law  or  fact.  See  NEGLI- 
GENCE, 1,  2,  3. 

INSURANCE. 
Notice  of  application. 

1.  What  deemed  sufficient  notice.  "Where  it  is  one  of  the  conditions 
of  a  policy  that  the  application  must  be  sent  to  the  secretary  at  Chicago, 
before  any  risk  can  be  assumed — an  endorsement  upon  the  application, 
"Authorized,  Nov.  5th,  1866,  at  4  per  cent.,"  is  proof  of  such  notice. 
And  a  subsequent    recognition  of   the    validity    of   the    policy,   by 

eceiving  the  premiums,  and  sending  an  agent  to  investigate  the  loss,  is 
an  estoppel  to  an  objection  raised  on  that  ground.  Insurance  Co.  of 
North  America  v.  McDowell  et  al.  120. 

Omission  from  the  written  application. 

2.  But  subsequent  notice  tliereof  to  the  agent.  A  party  omitted  from 
his  written  application  for  insurance  upon  a  building,  a  statement  of  the 
fact  that  there  was  a  wooden  building  in  close  proximity  to  that  sought 
to  be  insured,  but,  as  he  alleged,  he  afterwards,  remembering  the  omis- 
sion, went  to  the  agent  and  stated  the  fact  to  him,  verbally,  and  the 
agent  replied,  it  would  make  no  difference :  Held,  if  this  were  true,  the 
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company  could  not  defend,  in  case  of  loss,  on  the  ground  of  the  omis- 
sion to  state  the  fact  in  the  application,  although  the  policy  should 
declare  that  it  would  be  vitiated  thereby.  Farmers  &  Merchants'  Ins. 
Co.  v.  Cliesnut  et  d.  111. 

3.  Omission  in  the  application — effect  upon  a  subsequent  promise. 
Although  a  party  who  sought  to  have  a  building  insured,  omitted  to 
state,  in  his  written  application,  a  fact  affecting  the  risk,  and  the  policy 
declared  that  such  omission  should  vitiate  it,  yet,  whether  the  agent  of 
the  company  was  afterwards  informed  by  the  assured  of  the  omission, 
or  not,  a  subsequent  adjustment  of  the  loss,  and  a  promise  to  pay,  with 
a  knowledge  of  the  facts,  would  be  a  waiver  of  all  right  of  defense 
growing  out  of  a  violation  of  such  condition.    Ibid.  111. 

Op  an  over  valuation. 

4.  In  an  application — its  effect.  Where  a  policy  of  insurance  is  silent 
in  regard  to  an  over  valuation  of  the  property  insured,  the  statement  of 
the  value  of  the  property  in  the  application  for  insurance,  is  not  one 
which  the  assured  warrants  to  be  true ;  and  where  the  agent  knows  or 
can  judge  of  the  value  of  the  property  himself,  and  accepts  an  applica- 
tion without  objection  to  the  statement  therein  of  the  value,  even  if 
such  valuation  is  higher  than  it  should  be,  it  will  not  vitiate  the  policy. 
Insurance  Go.  of  North  America  v.  McDowell  et  al.  120. 

5.  But  an  over  estimate  of  the  value  of  the  property  by  the  owner 
in  his  application,  is  a  circumstance  which  may  be  considered,  in  con- 
nection with  others,  to  show  that  the  owner  destroyed  the  property  for 
the  purpose  of  defrauding  the  company,  where  that  is  relied  upon  as  a 
defense.    Ibid.  120. 

Notice  of  other  insurance. 

6.  To  whom  it  must  be  given.  Where  it  is  required,  by  the  terms  of  a 
policy,  that  if  the  assured  obtains  other  insurance  he  shall  give  the 
company  notice  of  the  fact,  it  is  not  enough  that  he  should  give  the 
notice  to  one  who  had  been  the  agent  of  the  company,  but  had  ceased, 
long  before  the  notice  was  given  him,  to  act  as  such  agent,  and  had 
given  public  notice  of  the  fact,  and  his  successors  had  given  to  the  pub- 
lic their  card.  It  was  the  duty  of  the  assured  to  know  who  was  the 
agent,  and  to  make  proper  inquiries  for  that  purpose.  Illinois  Mutual 
Fire  Ins.  Go.  v.  Mallov,  419. 

Endorsement  of  consent  on  the  policy. 

7.  Omission  of  tlie  agent.  Should  the  assured,  however,  give  notice 
of  his  having  obtained  other  insurance,  to  the  proper  agent  of  the  com- 
pany, it  seems  the  omission  of  the  agent  to  endorse  consent  on  the 
policy  would  not  prejudice  the  assured,  as  was  held  in  New  England 
Fire  &  Marine  Ins.  Go.  v.  Schettler,  38  111.  166.    Ibid.  419. 
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8.  Where  several  policies  of  insurance  were  effected  with  one  per- 
son, acting  as  the  agent  of  the  several  companies,  the  object  and  purpose 
of  endorsing  consent  on  the  policy  was  fully  secured.  Insurance  Co.  of 
North  America  v.  McDowell  et  al.  120. 

Notice  of  incumbrances. 

9.  What  constitutes.  An  endorsement  upon  the  policies  that  the  loss, 
if  any,  would  be  paid  to  persons  holding  the  incumbrances,  was  notice 
of  such  incumbrances,  and  the  companies  can  not  avail  themselves  of 
the  negligence,  if  any,  of  their  agents,  as  against  the  bona  fide  assured. 
Ibid.  120. 

Increased  hazard. 

10.  Only  suspends  policy.  An  increase  of  hazard  only  suspends  the 
policy  while  it  continues ;  the  liability  is  restored  when  the  increased 
hazard  terminates.    Ibid.  120. 

Prohibition  of  smoking  and  carrying  lights. 

11.  Of  its  meaning.  Where  the  requirements  of  the  policy  of  insu- 
rance upon  a  mill  do  not  permit  smoking  in  or  upon  the  premises,  or 
the  carrying  lights  open  and  exposed,  under  a  penalty  of  a  forfeiture 
of  the  policy,  it  was  held,  that  under  such  conditions  the  insured  under- 
took only  that  these  violations  should  not  occur  with  his  consent,  and 
that  he  would  use  the  reasonable  diligence  of  a  prudent  man  to  prevent 
them.    Ibid.  121. 

Adjustment  of  loss. 

12.  And  a  subsequent  promise  to  pay — effect  of.  Where  an  insurance 
company,  upon  a  final  adjustment  of  a  loss,  determine  the  amount  and 
time  of  payment,  which  is  accepted  by  the  assured,  whereupon  the 
secretary  of  the  company,  over  his  signature  as  such,  executes  a  writing 
in  the  words  following :  "  Office  of  the  Farmers  &  Merchants'  Insurance 
Co.,  Quincy,  111.,  March  11,  1867.  Your  proof  of  loss  under  policy  No. 
24,266,  is  at  hand  this  p.  m.,  and  accepted,  and  will  be  payable  at  this 
office  90  days  from  this  date,"  and  delivered  the  same  to  the  assured, 
and  cotemporaneous  with  its  execution  and  delivery  the  secretary  and 
general  agent,  in  the  presence  of  the  president,  verbally  promised  to 
pay  him  the  amount  agreed  upon  in  90  days,  it  was  held,  that  this  was 
a  subsequent  promise  to  pay  a  loss,  the  amount  of  which  had  been  pre- 
viously determined,  and  the  verbal  promise  of  the  secretary  and  general 
agent,  made  in  the  presence  of  the  president  of  the  company,  at  the 
time  of  the  execution  and  delivery  of  such  writing,  and  their  express  or 
silent  acquiescence,  was  evidence  of  their  intention  to  so  regard  it. 
Fctrmers  &  Merchants'  Ins.  Co.  v.  Cliesnut  et  al.  111. 

Of  TnE  TIME  OF  BRINGING  suit. 

13.  Where  the  policy  provides  that  the  company  shall  have  sixty 
days,  after  notice  and  proof  of  loss,  within  which  to  pay  the  loss,  suit 
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brought  after  the  prescribed  time,  with  notice  and  proof  of  loss  incurred, 
is  not  premature ;  and  any  failure  to  make  timely  objections  to  the  suffi- 
ciency of  such  proof  would  be  regarded  as  a  waiver  of  such  objection, 
if  any  existed.    Insurance  Co.  of  North  America  v.  McDowell  et  al.  121. 

14.  A  provision  in  the  policy  requiring  suit  to  be  brought  within  a 
year,  would  be  waived  if  the  company  actually  makes  an  adjustment 
of  the  loss,  and  a  new  contract  to  pay,  upon  which  the  assured  relies. 
Farmers  &  Merchants'  Ins.  Co.  v.  Chesnut  et  al.  111. 

Consideration  for  the  promise. 

15.  What  sufficient.  In  the  compromise  of  disputed  matters,  the 
yielding  of  the  claims  of  either  party,  with  the  view  to  effect  a  settle- 
ment, is  a  sufficient  consideration  to  bind  the  parties  to  it.    Ibid.  112. 

16.  So,  where  the  assured  signs  the  statement  of  loss  at  the  amount 
the  company  were  willing  to  pay,  it  being  for  a  sum  less  than  that 
claimed  by  him — no  fraud  appearing — he  could  not  recover  for  a  larger 
sum ;  and  his  agreement  to  take  that  sum  is  a  sufficient  consideration 
for  the  promise  of  the  company  to  pay  it.    Ibid.  112. 

Insurance  agents. 

17.  Extent  of  their  authority.  The  authority  of  agents  of  insurance 
companies,  in  their  relations  with  the  public,  is  not  controlled  by  the 
by-laws  of  the  company,  nor  by  the  power  contained  in  a  private  instru- 
ment of  appointment,  of  which  the  public  can  have  no  knowledge,  but 
by  the  nature  and  extent  of  the  authority  which  the  company  itself 
holds  out  its  agent  as  possessing.    Ibid.  112. 

18.  So,  although  the  charter  of  an  insurance  company  provides  that 
the  affairs  of  the  company  shall  be  managed  by  a  board  of  directors, 
who  may  appoint  an  executive  committee,  clothed  with  the  full  exercise 
of  all  the  powers,  yet,  the  president,  secretary  and  general  agent  are 
the  officers  through  whom  the  business  of  the  company  is  done,  and 
they  are  held  out  to  the  public  as  its  representatives,  and  the  precise 
scope  of  authority  delegated  to  them,  or  to  those  acting  under  them,  by 
virtue  of  a  private  instrument  of  writing  denning  such  authority,  and 
which  is  unknown  to  the  public,  can  not  be  received  as  the  just  limit 
of  their  authority,  where  by  the  acts  of  the  company  such  agents  are 
held  out  to  the  public  as  possessing  powers  greater  than  those  defined 
in  the  instrument.    Ibid.  112. 

INTEREST. 
At  what  rate  recoverable. 

1.  In  case  of  forbearance.  The  law  allowing  interest  at  the  rate  of 
ten  per  cent,  to  be  contracted  for,  there  is  no  objection  to  an  agreement 
to  pay  that  rate  of  interest  in  consideration  of  forbearance  in  the  col- 
lection of  a  note  drawing  only  six  per  cent,  interest.  Austin  et  al.  v. 
Bainter,  308. 
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2.  Under  act  of  1849.  Upon  a  note  given  while  the  interest  law  of 
1849  was  in  force,  reserving  interest  at  ten  per  cent,  where  the  conside- 
ration was  not  borrowed  money,  only  six  per  cent,  can  be  recovered. 
Drake  v.  Latham,  270. 

3.  Effect  of  act  of  1857.  The  act  of  1857  repealed  all  penalties  for 
reserving  a  greater  rate  of  interest  than  the  law  allowed,  but  the  credi- 
tor can  not,  as  a  mere  effect  of  that  repeal,  recover  a  higher  rate  of 
interest  than  he  could  lawfully  have  contracted  for.    Ibid.  270. 

Upon  an  implied  contract. 

4.  At  what  rate.  Under  the  interest  law  of  1857,  a  contract  to  pay 
six  per  cent,  interest  may  be  implied,  but  ten  per  cent,  can  be  recovered 
only  by  force  of  an  express  stipulation  of  the  parties.  Turner  v.  Daio- 
son  et  al.  85. 

INTERPLEADER,  BILL  OF. 
In  a  suit  for  partition.    See  PARTITION,  2  to  7. 

JOINT  AND  SEVERAL  OBLIGATIONS. 
Only  one,  or  all  must  be  sued.    See  PARTIES,  2. 

Where  one  is  dead — mode  of  declaring.    See  PLEADING,  1. 

NON-JOINDER  OF  DEFENDANTS — HOW  AVAILED  OF.      Same  title,  2,  3. 

JUDGMENTS. 
In  actions  qui  tam. 

1.  Form  of  the  judgment.  In  a  qui  tam  action  against  a  railroad 
company,  for  a  failure  to  comply  with  the  statute  requiring  a  bell  to  be 
rung,  or  a  whistle  to  be  sounded  at  the  crossings,  a  judgment  rendered 
by  the  court — "  that  the  plaintiff  have  and  recover  of  and  from  the  said 
defendant,  the  sum  of  thirty-four  hundred  dollars,  his  debt,  so  assessed, 
as  aforesaid,  and  that  he  have  execution  therefor,"  is  defective.  The 
judgment  should  have  been  for  a  recovery  of  the  money,  one-half  to 
the  use  of  the  plaintiff,  and  one-half  to  be  paid  to  the  State,  and  should 
have  directed  execution  to  issue  in  that  form.  Illinois  Central  Railroad 
Co.  v.  Toft,  48. 

Judgment  on  demurrer. 

2.  Its  extent.  Where  there  was  a  demurrer  to  a  portion  of  several 
special  pleas,  which  designated  specifically  the  pleas  which  were  demur- 
red to,  an  entry  by  the  clerk  which  states  that  the  demurrer  was  sus- 
tained to  defendant's  special  pleas,  without  other  designation,  will  be 
understood  as  no  more  comprehensive  than  the  demurrer,  and  will  be 

.    held  to  be  a  judgment  upon  the  special  pleas  to  which  the  demurrer 
specifically  referred,  and  none  other.     Becsley  et  al.  v.  Hamilton,  88. 
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JUDGMENTS.     Continued. 
Award  of  execution  against  a  county. 

3.  Effect  thereof.  Where,  in  rendering  a  judgment  against  a  county, 
the  court  awarded  execution,  such  award  is  not  an  error,  which  of  itself 
would  render  a  judgment,  otherwise  valid,  void ;  nor  can  such  judgment 
be  questioned  in  a  collateral  proceeding,  but  the  error  can  only  be 
availed  of  in  a  direct  proceeding  to  reverse  the  judgment.  McBane  et 
al.  v.  Tlie  People  ex  rel.  503. 

Setting  aside  judgment  at  subsequent  term. 

4.  Poicer  of  the  court  in  that  regard.  Where  a  judgment  has  been 
rendered  in  a  cause,  which  is  a  nullity,  as  when  it  was  rendered  against 
a  city  council  instead  of  against  the  city  itself,  it  is  not  error  for  the 
court  to  set  aside  such  void  judgment  at  a  subsequent  term,  the  court 
not  having  lost  its  jurisdiction  of  the  cause  by  reason  of  such  void 
judgment  being  entered.     City  of  Olney  v.  Harvey  et  al.  453. 

Judgment  on  special  assessment. 

Its  character— in  rem.    See  SPECIAL  ASSESSMENTS,  3. 

Judgment  for  costs. 

In  favor  of  tlie  defendant,  in  an  action  on  an  official  bond,  the  beneficial 
plaintiff  being  an  administrator.    See  COSTS,  2. 

JUDICIAL  SALES.    See  SALES,  13. 

JURISDICTION. 
Suit  against  municipal  corporation. 

1.  Jurisdiction — upon  the  change  in  the  organization  of  a  municipal 
corporation — pending  a  suit  against  the  same.  In  a  suit  brought  against 
a  town,  a  trial  resulted  in  favor  of  the  defendant ;  the  plaintiff  thereupon 
brought  the  case  to  the  Supreme  Court,  where  the  judgment  below  was 
reversed  and  the  cause  remanded ;  pending  the  suit  in  the  Supreme 
Court,  the  town  was  changed  by  legislative  enactment  into  a  city: 
Held,  that  as  the  town  and  the  city  were  substantially  the  same  corpo- 
ration, when  the  case  was  remanded  and  notice  given  to  the  official 
authorities  of  the  city,  the  court  had  the  same  jurisdiction  over  it  that 
it  would  have  had  over  the  town,  had  the  style  of  the  corporation 
remained  unchanged.     City  of  Olney  v.  Harvey  et  al.  453. 

Suits  against  counties. 

2.  In  what  county  to  be  brought — mandamus.  A  proceeding  by  man- 
damus is  a  suit,  within  the  meaning  of  the  statute,  which  requires  all 
suits  against  a  county  to  be  brought  in  the  circuit  court  of  the  county 
being  sued,  and  therefore  must  be  commenced  in  that  court.  McBane 
et  al.  v.  The  People,  ex  rel.  503. 

In  what  manner  questioned. 

In  chancery — when  by  demurrer.    See  CHANCERY,  7. 
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JURISDICTION.     Continued. 
Jurisdiction  in  chancery.    See  CHANCERY,  2  to  6. 

JURY. 
Waiter  of  trial  by  jury. 

1.  Of  the  rights  of  parties  in  that  respect.  The  statutory  provision 
requiring  a  jury,  on  a  trial  of  the  right  of  property,  of  not  less  than  six 
nor  more  than  twelve  persons,  is  not  to  be  considered  as  prohibiting  the 
parties  themselves  from  agreeing  upon  a  less  number  than  six;  nor  is  it 
to  be  construed  to  prevent  their  excusing  a  juror,  by  consent,  after  the 
trial  had  commenced,  or  waiving  a  jury  altogether.  Kreuchi  v.  Dehler, 
177. 

2.  Where  parties,  by  agreement  in  such  a  proceeding,  waive  a  jury, 
and  permit  the  justice  to  try  the  cause,  it  can  not  be  objected  that  such 
waiver  is  an  attempt  to  confer  jurisdiction  upon  the  justice  by  consent, 
for  the  jurisdiction  attaches  when  the  officer  making  the  levy  informs 
him  that  the  property  has  been  claimed,  and  that  he  has  notified  the 
parties  of  the  time  and  place  fixed  for  the  trial,  and  the  justice  before 
whom  it  is  to  be  had.    Ibid.  177. 

Questions  .op  law  and  fact. 

Whether  negligence  is  a  question  of  law  or  fact.  See  NEGLIGENCE, 
1,  2,  3. 

LANDLORD  AND  TENANT. 
Right  of  entry  in  tenant. 

1.  After  a  temporary  absence.  Although  a  tenant  may  be  holding 
over,  }ret,  if,  during  his  temporary  absence  from  the  premises,  the 
entrance  is  closed  against  him,  he  has  the  right  to  remove  the  obstruc- 
tion by  force  and  re-enter,  and  is  not  liable  to  a  criminal  prosecution 
for  so  doing.     Chapman  v.  Cawrey,  512. 

Tenant  denying  his  landlord's  title. 

2.  As  a  general  rule,  a  tenant  is  estopped  from  questioning  his  land- 
lord's title,  when  sued  for  possession.  But  when,  upon  eviction  under 
a  paramount  outstanding  title,  he  has  attorned  to  the  true  owner,  he  is 
not  estopped  from  setting  up  the  eviction,  and  the  title  under  which 
the  eviction  was  had,  as  against  the  claim  of  his  lessor.  Board  of 
Supervisors  of  Kane  County  et  al.  v.  Herrington  et  al.  232. 

3.  So,  also,  when  the  landlord  has  aliened  the  demised  premises,  and 
sues  the  tenant  in  ejectment,  the  tenant  may  defeat  the  recovery  by 
setting  up  the  conveyance.    Ibid.  232. 

4.  But,  as  in  this  case,  where  a  party  holding  the  equitable  title  to  real 
estate,  takes  a  lease  from  the  party  holding  the  legal  title,  the  former  is  not 
estopped  from  asserting  his  equitable  title  as  against  his  lessor,  the  latter 
being  left  precisely,  and  in  every  particular,  in  the  same  position  he 
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LANDLORD  AND  TENANT. 
Tenant  denying  his  landlord's  title.     Continued. 
was  before  the  leasing,  having  incurred  no  further,  other  or  greater  lia- 
bility in  regard  to  the  premises  in  controversy.    Board  of  Supervisors 
of  Kane  County  et  al.  v.  Herrington  et  al.  232. 

5.  A  judgment  debtor,  whose  land  had  been  sold  under  the  judg- 
ment, being  unable  to  redeem  within  the  twelve  months,  confessed  a 
judgment  in  favor  of  a  third  person,  with  the  understanding  that  he 
should  redeem  the  premises  as  a  judgment  creditor,  and  give  the  debtor 
further  time  to  redeem.  The  judgment  creditor  redeemed,  the  premises 
were  sold  under  his  levy,  and  he  became  the  purchaser.  Subsequently, 
and  without  having  redeemed,  the  debtor  quitclaimed  to  another,  and 
after  he  had  clone  so,  the  judgment  creditor,  who  redeemed  and  pur- 
chased the  land,  obtained  a  sheriff 's  deed :  Held,  in  an  action  of  ejectment 
by  the  grantee  under  the  quitclaim  deed  against  him  who  held  the  sher- 
iff's deed,  that  even  if  the  defendant  in  such  action  originally  entered 
upon  the  premises  as  the  tenant  of  the  judgment  debtor,  that  fact  would 
not  preclude  him  from  asserting  his  title,  derived  under  the  judgment 
against  his  landlord,  against  the  grantee  of  the  landlord  under  the  quit- 
claim deed.    Franklin  v.  Palmer  et  al.  203. 

6.  When  the  landlord  conveys  his  title  to  his  tenant,  the  latter  is  not 
bound  to  restore  possession  to  his  landlord,  and  then  resort  to  an  action 
to  regain  possession.  By  receiving  the  deed,  the  relation  of  landlord 
and  tenant  ceases,  and  the  latter  then  holds  as  grantee.    Ibid.  203. 

7.  So,  when  a  landlord  conveys  to  a  stranger,  the  tenant  is  not  bound 
to  restore  possession  to  his  landlord,  but  may  at  corn  to  the  grantee,  and 
in  so  doing  he  fully  recognizes  the  landlord's  title ;  and  if  afterwards 
sued  by  his  former  landlord  for  possession,  he  may  set  up  the  deed  of 
such  landlord  to  defeat  a  recovery.     Ibid.  203. 

8.  And  it  does  not  matter  whether  the  landlord  makes  a  voluntary 
conveyance,  or,  as  in  this  case,  the  premises  were  sold  under  execution 
against  the  landlord,  so  the  title  of  the  landlord  is  divested.    Ibid.  203. 

LICENSES. 
Power  of  trustees  of  Mt.  Carmel. 

1.  To  grant  licenses.  Under  the  act  of  1835,  incorporating  the  town 
of  Mt.  Carmel,  the  power  was  conferred  upon  the  municipal  authorities 
to  grant  licenses  to  groceries.    Town  of  Mt.  Carmel  v.  Wabash  County,  69. 

Power  of  all  incorporated  towns. 

2.  Under  act  of  1845.  But,  if  that  were  not  so,  that  power  was  con- 
ferred* by  the  act  of  1845,  entitled  "  Licenses,"  which,  in  giving  to 
incorporated  towns  the  exclusive  privilege  of  granting  licenses  to  gro- 
ceries, has  reference  as  well  to  towns  acting  under  special  charters  as  to 
those  organized  under  the  general  law.    Ibid.  69. 
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LICENSES.     Continued. 
Money  arising  from  licenses. 

3.  To  whom  it  belongs — under  act  of  1849.  Since  the  act  of  February 
10,  1849,  in  relation  to  the  incorporation  of  towns  and  cities,  all  such 
municipal  corporations  have  the  right  to  retain  and  appropriate  to  their 
own  purposes  all  moneys  arising  from  the  granting  of  licenses  to  sell 
liquor,  and  it  is  no  longer  required  to  be  paid  into  the  county  treasury, 
as  provided  by  the  14th  section  of  the  chapter  of  the  revised  statutes, 
entitled  "  Licenses."     Town  of  Mt.  Carmel  v.  Wabash  County,  69. 

Power  to  grant  licenses. 

4.  By  what  words  conferred.  The  power  given  to  a  municipal  corpo- 
ration, either  to  "  tax"  or  to  "restrain"  the  sale  of  liquor,  includes  the 
power  to  grant  licenses  therefor.    Ibid.  69. 

Of  the  power  to  grant  them. 

Can  not  be  delegated  by  a  municipal  corporation  to  one  of  its  officers. 
See  CORPORATIONS,  5,  6. 

LIQUOR. 
Sale  thereof  prohibited  by  cities. 

Power  of  the  legislature  in  that  regard.  See  CONSTITUTIONAL 
LAW,  1. 

Sale  of  beer  prohibited. 

Need  not  be  shown  to  be  intoxicating.    See  CORPORATIONS,  1L 

LIMITATIONS. 
Lapse  of  time  aside  from  the  statute. 

1.  As  applied  to  t7ie  enforcement  of  a  trust  for  the  benefit  of  creditors. 
"Where  the  creditors  for  whose  benefit  an  assignment  is  made  delay 
asserting  any  claim  to  the  trust  fund  for  such  length  of  time,  that  the 
debts  designed  to  be  secured  would  be  barred  by  the  statute  of  limita- 
tions, it  would  be  the  duty  of  the  trustee  after  such  lapse  of  time  to 
refuse  to  pay  the  debts,  and  a  court  of  equity  will  refuse  to  enforce  the 
trust.     Gibson  et  al.  v.  Bees  et  al.  383. 

Stale  claims — in  chancery. 

2.  The  time  in  which  an  equitable  claim  to  realty  should  be  asserted,  is 
controlled  by  the  analogies  of  the  law ;  and,  if  twenty  years  are 
allowed  to  elapse,  after  the  statutory  disability  of  the  claimant  ceases, 
without  asserting  such  claim,  he  is  thereby  placed  without  the  pale  of 
chancery  relief.  Board  of  Supervisors  of  Kane  County  et  al.  v.  Her- 
rington  et  al.  232. 

Alien  enemy. 

Condition  of  persons  during  t7w  late  rebellion — operation  of  tlie  statute 
in  relation  to  them.    See  ALIEN  ENEMY,  1,  2. 
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LIMITED  ESTATE. 
What  constitutes. 

As  distinguished  from  an  estate  of  inheritance.    See  WILLS,  1. 

MALICE. 

As  an  element  in  malicious  prosecution.   See  MALICIOUS  PROSE- 
CUTION, 3,  4. 

MALICIOUS  PROSECUTION. 
Probable  cause. 

1.  Defined.  Probable  cause  is  defined  to  be  a  reasonable  ground  of 
suspicion,  supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  accused  is  guilty  of  the 
offense  charged.     Chapman  v.  Cawrey,  512. 

2.  What  constitutes  probable  cause.  In  this  case,  a  tenant  in  posses- 
sion of  premises,  returning  at  night  after  a  temporary  absence  therefrom, 
found  the  entrance  closed,  and,  by  force,  removed  the  obstruction,  and 
entered ;  soon  after,  his  landlord  appeared,  and,  in  a  menacing  manner, 
ordered  him  to  leave  the  premises.  This  the  tenant  refused  to  do,  and 
told  the  landlord  if  he  interfered  with  him  he  would  kill  him.  The 
same  night,  the  landlord  procured  the  arrest  of  the  tenant  upon  a  crimi- 
nal charge  based  on  the  foregoing  circumstances,  and  caused  him  to  be 
at  once  taken  to  jail,  refusing  him  the  opportunity  to  obtain  bail,  and 
he  remained  in  confinement  thirty-six  hours,  when  he  was  taken  before 
a  magistrate,  and,  upon  an  examination,  was  discharged :  Held,  in  an 
action  by  the  tenant  against  the  landlord,  for  an  unlawful  arrest  and 
malicious  prosecution,  that  there  was  no  probable  cause  for  the  arrest, 
and  the  circumstances  indicated  malice  in  procuring  it  to  be  made. 
Ibid.  512. 

Malice. 

3.  As  an  element  in  such  case.  In  an  action  for  malicious  prosecu- 
tion, the  doctrine  is  well  settled,  that  if  there  be  probable  cause  for  the 
prosecution  complained  of  as  malicious,  it  is  immaterial  that  the  prose- 
cutor was  actuated  by  malice.    Ibid.  512. 

4.  It  is  also  held  that  malice  may  be  inferred,  if  there  be  no  proba- 
ble cause.    Ibid.  512. 

ApVICE  OF  COUNSEL. 

5.  How  far  it  affords  protection.  In  an  action  for  an  alleged  malicious 
prosecution  and  arrest,  under  process  in  a  civil  action,  it  is  competent 
for  the  defendant  to  prove  by  his  attorney  what  opinion  the  latter  gave 
him  as  to  his  right  of  action  and  arrest  of  the  plaintiff,  and  it  is  impro- 
per to  limit  the  inquiry  as  to  whether  the  attorney  advised  the  suit  to 
be  brought.     Collins  et  al.  v.  Hayte,  338. 

6.  Bringing  an  action  after  taking  competent  legal  advice  that  a  right 
of  action  exists,  will,  in  most  cases,  relieve  it  from  the  charge  of  having 
been  brought  maliciously  and  without  probable  cause.    Ibid.  338. 
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MALICIOUS  PROSECUTION.     Continued. 
Justification — good  faith. 

7.  In  an  action  for  malicious  prosecution,  good  faith  on  the  part  of 
the  defendant,  in  respect  to  the  alleged  wrongful  prosecution,  is  always 
an  important,  if  not  a  vital,  element  of  inquiry,  and  is  always  a  suffi- 
cient justification,  except  where  an  unreasonable  credulity  is  manifested, 
inducing  the  prosecutor  to  draw  conclusions  of  guilt,  when  it  would 
have  been  wanting  in  the  perception  of  a  person  of  ordinary  prudence 
and  judgment.     Collins  et  al.  v.  Hayte,  353. 

8.  Where  tJie  alleged  malicious  prosecution  was  in  a  civil  suit.  "Where 
the  alleged  malicious  prosecution  and  arrest  were  in  a  civil  suit,  to 
recover  damages  for  a  private  wrong,  yet  it  will  be  governed  by  rules 
of  law,  as  applicable  to  the  good  faith  of  the  prosecutor,  precisely  the 
same,  had  the  prosecution  been  of  a  criminal  character.    Ibid.  353. 

Evidence  in  suits  therefor.    See  EVIDENCE,  10  to  15. 

MANDAMUS. 
Whether  it  will  lie. 

1.  Where  there  is  anotlier  adequate  remedy.  The  rule  is  firmly  estab- 
lished, that  where  there  is  another  adequate  remedy  available  to  the 
party,  by  which  he  can  obtain  relief,  a  court  will  not  award  the  writ  of 
mandamus.  It  is  only  in  cases  where  a  party  has  a  right,  and  no  other 
remedy  has  been  provided,  that  mandamus  lies.  TJie  People  ex  rel.  v. 
Cover,lQl, 

2.  So,  where  the  votes  cast  at  an  election  for  sheriff  have  been  duly 
canvassed,  and  a  certificate  of  election  issued  to  the  person  declared 
elected,  a  writ  of  mandamus  will  not  be  awarded  to  compel  the  county 
clerk  to  issue  a  certificate  of  election  to  another  person  who  claims  to 
have  been  elected  instead  of  the  one  to  whom  the  certificate  has  been 
issued,  as  in  such  case,  the  party  asking  the  writ  of  mandamus  has  an 
adequate  remedy  under  the  statute  providing  the  mode  for  contesting 
the  election.    Ibid.  101. 

3.  Where  the  ordinary  proceedings  at  law  afiord  a  remedy,  the  writ 
of  mandamus  is  never  awarded.  The  People  ex  rel.  Lawrence  v.  Board  of 
Supervisors  of  Clark  County,  213. 

4.  The  holder  of  a  county  order,  drawn  upon  the  general  revenue 
fund  of  the  county,  may  have  a  judgment  against  the  county  in  the 
ordinary  mode  of  legal  proceeding,  but  he  can  not  have  his  remedy 
by  mandamus,  to  compel  the  board  of  supervisors  to  levy  a  tax  for  its 
payment.    Ibid.  213. 

5.  A  writ  of  mandamus  will  lie  to  compel  a  municipal  corporation 
to  pay  a  judgment  rendered  against  it,  there  being  no  other  adequate 
remedy,  as  an  execution  can  not  be  levied  upon  the  propert}'  of  such  a 
corporation.     City  of  Olney  v.  Harvey  et  al.  454. 
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MANDAMUS.     Continued. 
Service  op  alternative  writ. 

6.  Waiver.  The  insufficiency  of  the  notice  of  the  application  for  a 
writ  of  mandamus  is  waived  by  the  return  to  the  alternative  writ,  and 
can  not  afterwards  be  availed  of.  Appearance  and  pleading  cure  ante- 
cedent defects  of  that  character.  The  People  ex  rel.  Fox,  Howard  &  Co. 
v.  City  Council  of  the  City  of  Cairo,  154. 

7.  Where  an  alternative  writ  of  ■■mandamus  was  served  upon  the 
individual  members  of  a  county  court,  when  that  court  was  not  in  ses- 
sion, and  a  regular  term  of  the  court  did  not  intervene  between  the 
day  of  service  and  the  return  day,  such  irregularity  in  the  service 
would  be  waived,  by  the  members  of  the  court  appearing  and  making 
return  to  the  writ,  even  though  such  irregularity  was  set  down  in  the 
return  as  one  of  the  reasons  why  a  peremptory  writ  should  not  be 
granted.    McBane  et  al.  v.  The  People  ex  rel.  503. 

8.  How  such  irregularity  availed  of.  Such  an  irregularity  in  the  ser- 
vice of  an  alternative  writ  could  only  be  availed  of,  as  a  ground  for 
continuance,  until  the  county  court  would  be  in  session,  that  it  might 
determine  what  defense  the  county  would  make.    Ibid.  503. 

Mandamus  against  a  county. 

9.  In  what  county  the  proceeding  must  be  instituted.  A  proceeding  by 
mandamus  is  a  suit  within  the  meaning  of  the  statute  which  requires 
all  suits  against  a  county  to  be  brought  in  the  circuit  court  of  the 
county  being  sued,  and  therefore  must  be  commenced  in  that  court. 
Ibid.  503. 

MARRIAGE  LICENSE. 
Issuing  the  same  to  a  minor. 

1.  Liability  of  tlw  cleric  therefor.  The  clerk  of  a  county  court  does 
not  incur  the  penalty  prescribed  by  the  statute,  for  issuing  a  marriage 
license  to  a  minor  without  authority  from  the  parent  or  guardian,  by 
the  mere  issuing  of  the  license.  There  is  no  liability  until  a  marriage 
has  taken  place  by  virtue  of  such  license.     Campbell  v.  Beck,  171. 

2.  In  an  action  to  recover  such  penalty,  for  issuing  a  marriage 
license  to  a  minor  daughter  of  the  plaintiff,  where  the  license  was 
altered  by  the  magistrate  solemnizing  the  marriage,  by  changing  the 
name  of  the  man  mentioned  in  the  license  to  that  of  another,  whom  the 
daughter  in  fact  married :  Held,  that  the  clerk  was  not  liable.  It  was 
not  by  virtue  of  the  license  issued  by  him  that  the  marriage  was  cele- 
brated.   Ibid.  171. 

MARRIED  WOMEN. 
Of  their  power  to  make  contracts. 

1.  And  herein,  of  remedies  against  them.  An  action  at  law  can  not  be 
maintained  against  a  married  woman,  on  her  promissory  note  for  the 
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MARRIED  WOMEN.  Of  their  power  to  make  contracts.  Continued. 
purchase  of  land  or  other  property.  The  act  of  1861,  gives  her  no  power 
to  contract,  except  as  to  matters  incident  to  and  growing  out  of  her 
right  to  hold  and  enjoy  her  separate  property.  The  power  to  purchase 
land  upon  credit,  and  issue  her  promissory  notes  for  the  purchase 
money,  can  not  be  regarded  as  incident  to  that  right.  Carpenter  et  al. 
v.  Mitchell,  471. 

2.  Where  a  party  sells  and  conveys  land  to  a  married  woman,  taking 
her  notes  for  the  unpaid  purchase  money,  with  no  mortgage  security 
for  the  same,  he  may  resort  to  a  court  of  chancery,  and  ask  that  the 
land  be  sold  for  the  unpaid  purchase  money,  or  the  contract  rescinded ; 
or  if  she  and  her  husband  have  conveyed  to  an  innocent  purchaser,  he 
may  ask  for  payment  from  the  proceeds  of  such  sale.    Ibid.  471. 

3.  So,  also,  should  all  remedies  against  married  women  upon  con- 
tracts, even  if  they  relate  to  their  separate  property,  be  sought  upon 
the  equity  side  of  the  court.    Ibid.  471. 

Use  and  control  of  property  by  the  husband. 

4.  How  far  married  women  are  protected  in  their  separate  personal 
property,  while  in  the  use  and  under  the  control  of  their  husbands.  While 
it  may  be  true,  if  a  married  woman  owning  personal  property  permits 
her  husband  to  deal  with  and  sell  it  as  his  own,  a  purchaser  from  him 
would  be  protected  in  his  title  against  a  claim  by  her — that  would  be 
on  the  ground  that  she  had  held  him  forth  to  the  world  as  her  agent, 
with  power  to  sell ;  but  it  does  not  follow,  because  the  wife  merely 
allows  her  husband  to  have  a  general  use  and  control  over  her  personal 
property,  such  use  and  control  being  of  a  character  consistent  with 
their  common  interests,  and  the  proper  enjoyment  of  it  by  both,  that  it 
should  thereby  become  liable  to  the  payment  of  his  debts.  Bean  v. 
Bailey,  481. 

5.  So,  where  the  husband  and  wife  live  upon  a  farm,  which,  together 
with  the  stock  and  implements  upon  it,  necessary  for  its  cultivation, 
have  been  bought  with  the  money  of  the  wife,  the  husband  may  exer- 
cise the  same  care  and  control  over  such  personal  property  as  he  would 
over  his  own,  and,  in  the  eyes  of  the  public,  have  the  same  freedom  in 
its  use,  without  its  thereby  becoming  liable  to  the  payment  of  his 
debts.  This  protection  in  the  enjoyment  of  her  own  property  must  be 
given  to  the  wife,  under  the  act  of  1861.    Ibid.  481. 

Covenants  for  title. 

Married  women  not  bound  thereby.  See  COVENANTS  FOR 
TITLE,  1. 

MASTER  IN  CHANCERY.    See  CHANCERY,  19,  20. 
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MEASURE  OF  DAMAGES. 
In  an  action  for  a  nuisance. 

1.  In  an  action  on  the  case  against  a  railroad  company  for  keeping 
cattle  pens  in  such  condition  as  to  deprive  the  plaintiff,  who  resided  in 
the  vicinity,  of  the  comfortable  use  and  enjoyment  of  his  property,  it 
was  held,  that  in  estimating  the  damages  resulting  from  a  nuisance  of 
the  character  mentioned,  it  is  proper  to  consider  the  depreciation  in  the 
value  of  the  plaintiff's  property,  occasioned  thereby,  and  in  addition  to 
that,  the  injury  and  annoyance  to  the  plaintiff  while  occupying  the 
premises.    Illinois  Central  Railroad  Go.  v.  Grabill,  241. 

2.  In  a  suit  for  damages  for  creating  a  nuisance  in  the  vicinity 
of  a  dwelling  house,  the  difference  between  its  rental  value,  during  the 
existence  of  the  nuisance  and  prior  to  it,  is  not  excessive.  Illinois  Cen- 
tral Railroad  Co.  v.  Grabill  et  al.  248. 

3.  Where  the  nuisance  complained  of  is  a  cattle  pen,  constructed  by 
a  railroad  company  upon  their  right  of  way,  the  noise  made  by  the 
cattle  and  stock  hands,  being  beyond  the  control  of  the  company,  is  not 
a  ground  for  damages  against  the  company.    Ibid.  248. 

In  an  action  of  trespass. 

4.  Under  color  of  process.  Where,  in  an  action  of  replevin,  the 
property  was  found  to  belong  to  the  defendant  therein,  and  a  writ  of 
retorno  habendo  awarded,  such  writ  will  not  authorize  the  officer  to  take 
the  property  from  the  possession  of  a  third  person  who  was  not  a  party 
to  the  suit ;  and  if  the  officer  does,  under  color  of  the  writ,  take  the 
property  from  such  third  person,  he  will  be  guilty  of  a  technical  tres- 
pass, for  which  an  action  will  lie,  but  the  measure  of  damages  to  be 
recovered  against  the  officer  would  be  simply  for  the  trespass,  and  not 
the  value  of  the  property  taken.    Lear  et  al.  v.  Montross,  508. 

In  action  on  bond  with  a  condition. 

5.  In  an  action  of  covenant  or  debt,  on  a  bond  with  a  condition,  the 
true  measure  of  damages  is  the  loss  sustained  by  the  covenantee  or 
obligee.     Beliler  v.  Held  et  al.  491. 

In  an  action  on  a  forthcoming  bond. 

6.  So,  in  an  action  on  a  forthcoming  bond,  for  a  non-delivery  of  the 
property,  it  was  pleaded  by  the  surety  that  there  was  a  prior 
mortgage  lien  upon  the  property,  and  by  virtue  of  the  mortgage  the 
mortgagee  had  taken  it  and  subjected  it  to  the  satisfaction  of  a  portion 
of  his  debt,  the  property  being  worth  less  than  the  lien  of  the  mortgage : 
Held,  only  nominal  damages  could  be  recovered.    Ibid.  491. 

7.  If,  however,  it  should  turn  out  that  the  property  was  worth  more 
than  the  mortgage  lien,  then  the  excess,  whatever  it  might  be,  would  be 
the  measure  of  damages,  as  that  would  be  the  extent  of  the  injury  sus- 
tained by  the  plaintiff  in  the  execution.    Ibid.  491. 
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MEASURE  OF  DAMAGES.     Continued. 
Nominal  damages. 

8.  When  recoverable.  In  such  case,  although  a  plea  by  the  surety  sets 
up  that  the  property  had  been  taken  under  the  prior  mortgage  after  the 
forthcoming  bond  was  executed,  and  that  it  was  worth  no  more  than 
the  mortgage  lien,  still  the  plea  should  not  be  in  bar  of  the  action,  as  the 
failure  to  deliver  the  property  according  to  the  condition  of  the  bond 
not  being  occasioned  by  the  act  of  God  or  the  public  enemy,  there  was 
a  technical  breach,  for  which  there  was  a  right  of  action  and  a  right  to 
recover  nominal  damages.  Dehler  v.  Meld  et  at.  491. 
In  actions  for  slander. 

Proof  of  'plaintiff's  pecuniary  condition — admissible.  See  SLAN- 
DER, 5. 

NON-ASSIGNMENT  OF  DOWER. 

Measure  of  damages  therefor.    See  DOWER,  10  to  18. 

MENTAL  CAPACITY. 
To  make  contracts.    See  CONTRACTS,  1. 

MISJOINDER  OF  COUNTS. 
Whether  aided  by  verdict.    See  PLEADING,  7. 

How  availed  of.     Same  title,  8. 

MONEY  HAD  AND  RECEIVED. 
When  an  action  will  lie  therefor.  > 

1.  The  First  National  Bank  of  Decatur  having  advanced  a  sum  of 
money  to  the  owner  of  a  lot  of  whisky,  the  latter  employed  the  bank  to 
ship  the  whisky  for  him  to  New  York,  to  be  sold,  and  out  of  the  proceeds 
the  bank  was  to  retain  the  money  advanced  and  a  reasonable  commission 
for  shipping  and  selling.  The  whisk}'  was  shipped  and  sold  accordingly, 
and  the  proceeds  received  by  the  bank.  Held,  that  the  bank  was  liable 
to  the  owner  of  the  whisky  for  the  money  so  received,  and  this,  inde- 
pendently of  the  question  whether  National  Banks  are,  by  their  charters, 
authorized  to  sell  produce  on  commission.  First  National  Bank  of 
Decatur  v.  Priest,  321. 

MORTGAGES. 
Chattel  mortgages. 

1.  Before  whom  to  be  acknowledged.  Where  personal  property  is  per- 
mitted to  remain  with  the  mortgagor,  under  a  provision  to  that  effect 
contained  in  the  mortgage,  the  instrument  must  be  acknowledged  before 
a  justice  of  the  peace  in  the  precinct  in  which  the  mortgagor  resides, 
or  the  mortgage  will  be  void  as  to  creditors  and  purchasers.  If  there 
be  no  justice  of  the  peace  in  the  precinct,  or  none  capable  of  acting, 
the  parties  are  left  as  at  the  common  law,  under  which  all  sales  and 
pledges  of  personal  property  were  void  as  to  creditors  and  purchasers, 
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MORTGAGES.    Chattel  mortgages.     Continued. 

unless  the  possession  accompanied  and  went  with  the  title  or  to  the 
pledgee.    Frank  v.  Miner,  444. 

2.  Of  notice  by  recording  or  otherwise.  Where  a  mortgage  on  chattels 
is  not  executed  and  recorded  in  conformity  with  the  statute,  although 
spread  upon  the  record,  it  is  not  notice  to  creditors  and  purchasers,  nor 
will  creditors  and  purchasers  be  affected  by  any  other  notice  of  such 
mortgage,  although  it  may  be  valid  and  binding  between  the  parties. 
Ibid.  444.* 

3.  Of  subsequent  possession  by  mortgagee.  Although  the  possession 
of  personal  property  by  the  mortgagor  may  be  fraudulent,  as  against 
creditors  and  purchasers,  by  reason  of  the  mortgage  not  having  been 
properly  acknowledged,  still,  if  the  mortgagee  actually  obtains  the  pos- 
session under  a  clause  in  the  mortgage  permitting  him  to  do  so,  before 
any  other  rights  attach,  as  respects  the  property,  he  will  hold  the  same 
position  he  would  if  the  possession  had  passed  to  him  at  the  time  the 
mortgage  was  given.    Ibid.  444. 

4.  So,  where  there  were  two  mortgagees  of  the  same  property,  by 
different  mortgages,  both  of  which  provided  for  the  possession  to  remain 
with  the  mortgagor,  but  both  void  as  to  creditors  and  purchasers,  by 
reason  of  not  being  acknowledged  before  the  proper  officer,  if  the  junior 
mortgagee  first  obtains  the  possession,  he  will  hold  it  under  his  mort- 
gage, as  against  the  prior  mortgagee,  although  he  had  notice  of  the 
prior  mortgage.    Ibid.  444. 

Of  several  holders  of  a  series  of  notes. 

5.  Maturing  at  different  times,  and  secured  by  the  same  mortgage. 
Where  a  mortgage  is  given  to  secure  several  notes,  maturing  at  different 
times,  which  are  assigned  to  different  persons — upon  a  foreclosure  of 
the  mortgage  in  favor  of  the  holder  of  the  note  first  maturing,  the 
holder  of  the  note  last  maturing  may  redeem  from  the  sale  under  such 
foreclosure,  and  by  such  redemption  will  become  invested  with  the 
right  to  have  the  premises  again  sold,  not  only  for  the  satisfaction  of 
his  own  note  which  he  held  by  assignment,  but  also  to  reimburse  him 
for  the  amount  paid  by  him  to  redeem  from  the  first  foreclosure  and 
interest  thereon.    Preston  et  al.  v.  Hodgen,  56. 

6.  The  right  of  the  successive  holders  of  a  series  of  notes,  maturing 
at  different  times,  and  secured  by  the  same  mortgage,  to  redeem  from  a 
foreclosure  and  sale,  in  favor  of  the  holder  of  the  note  first  maturing, 
is  the  same  as  that  of  a  separate  junior  incumbrancer  to  redeem  from 
a  foreclosure  of  a  prior  mortgage.    Ibid.  56. 

*But  it  is  not  essential  the  mortgage  be  actually  spread  upon  the 
record — it  is  notice  from  the  time  it  is  filed  for  record.  Craig  v.  Dimock 
et  al.  47  111.  308. 
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MORTGAGES.     Continued. 
Strict  foreclosure. 

7.  When  allowed.  It  is  only  in  rare  cases,  where  the  mortgaged  pro- 
perty is  of  less  value  than  the  debt,  and  the  mortgagor  is  insolvent,  and 
the  mortgagee  is  willing  to  take  the  property  and  discharge  his  debt, 
that  a  strict  foreclosure  may  be  allowed.  It  is  not  proper  where  there 
are  other  incumbrances  on  the  property,  or  creditors,  or  purchasers  of 
the  equity  of  redemption.     Farrell  et  al.  v.  Parlier,  274. 

Decree  of  sale  without  redemption. 

W7iet?ier  allowable.    See  REDEMPTION,  2. 
Purchaser  from  mortgagor. 

Of  his  right  to  redeem  on  foreclosure.    See  same  title,  1. 

MT.  CARMEL,  TOWN  OF. 
Power  to  grant  licenses.    See  LICENSES,  1. 
Money  arising  from  licenses. 

To  whom  it  belongs.    See  same  title,  3. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  3  to  11. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Whether  negligence  is  a  question  of  law  or  fact.  An  omission  to 
perform  a  duty  imposed  by  statute,  is  prima  facie  negligence.  St.  Louis, 
Jacksonville  &  Chicago  R.  R.  Co.  v.  Terhune,  151. 

2.  So,  in  a  suit  against  a  railroad  company  for  damages  resulting 
from  a  failure  to  comply  with  the  requirements  of  the  statute  relative  to 
sounding  the  whistle  or  ringing  the  bell  at  public  road  crossings,  an 
instruction  which  informed  the  jury  that  such  omission  was  prima 
facie  negligence,  was  properly  given.    Ibid.  151. 

3.  Former  decision.  In  the  case  of  the  Galena  &  Chicago  Union  R. 
R.  Co.  v.  Dill,  22  111.  271,  it  was  held,  that  it  was  a  question  of  fact,  for 
the  jury  to  determine,  whether  such  omission  was  negligence ;  but  the 
statute  imposing  that  duty  upon  railroad  companies  had  been  repealed, 
as  to  that  company,  and  hence  it  was  a  question  arising  under  the  com- 
mon law,  whether  such  omission  was  negligence.    Ibid.  151. 

Of  mutual  negligence. 

4.  In  an  action  to  recover  damages  resulting  to  a  person  while 
leaving  a  steamboat,  the  injury  being  occasioned  by  a  want  of  proper 
time  and  facilities  for  landing,  it  was  held,  that  although  the  boat  was 
violating  the  law  by  racing  with  another  boat,  and  by  reason  thereof  its 
stoppage  at  the  usual  landing  place  was  abridged,  so  that  the  plaintiff 
had  not  a  reasonable  time  allowed  him  to  leave  the  boat  in  the  usual 
manner  by  the  staging,  still  that  did  not  relieve  him  from  the  duty  of 
exercising  proper  care  and  prudence  in  leaving  the  boat.    The  fact  that 
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NEGLIGENCE.     Op  mutual  negligence.     Continued. 

a  person  is  not  afforded  a  safe  mode  of  landing  from  a  boat,  does  not 
authorize  him  to  adopt  another  mode  which  is  also  dangerous.  Keokuk 
Packet  Co.  v.  Henry,  26.4. 

5.  The  rule  in  such  cases  is,  if  the  plaintiff  has  been  guilty  of  negli- 
gence, he  can  not  recover  unless  that  of  the  defendant  is  greatly  in 
excess.    Ibid.  264. 

Neglect  of  an  attorney. 

No  ground  for  relief  in  chancery.    See  CHANCERY,  18. 

NEW  TRIALS. 
Motion  for  new  trial. 

1.  When  not  necessary.  Under  the  22d  section  of  the  practice  act, 
parties  may  assign  error  on  the  final  judgment,  upon  both  the  law  and 
the  evidence,  in  case  of  trial  by  the  court  without  a  jury,  and  no  motion 
for  a  new  trial  is  necessary.    Jones  et  ah.  v.  Buffum,  277. 

2.  Where  the  court  below  improperly  excludes  from  the  considera- 
tion of  a  jury,  evidence  which  has  been  admitted,  and  which  tends 
to  prove  the  issue  in  the  cause,  it  is  not  necessary,  in  order  that  such 
action  of  the  court  may  be  assigned  as  error  in  the  appellate  court,  that 
a  motion  for  a  new  trial  should  have  been  made.    Smith  v.  Oillett,  292. 

3.  Former  decision.  In  Evans  v.  Lohr,  2  Scam.  511,  it  was  held,  when 
the  court  has  given  improper  instructions  to  the  jury,  or  withheld  such 
as  are  legal  and  appropriate,  the  proper  course  to  adopt  to  enable  a  court 
to  correct  the  error,  and  to  do  justice  to  the  parties,  is  for  counsel  to 
apply  for  a  new  trial.  This  was  not  the  point  in  that  case,  and  if  it 
was,  the  reason  given  for  the  practice  is  not  now  regarded  as  a  sound 
one.    Ibid.  292. 

Verdict  against  the  evidence. 

4.  The  rule  in  actions  ex  contractu  and  ex  delicto.  In  actions  ex  con- 
tractu, where  it  appears,  from  the  record,  the  jury  have  mistaken  the 
evidence,  or  found  against  a  clear  preponderance,  this  court  will  not 
hesitate  to  set  aside  the  verdict.  In  actions  ex  delicto,  the  rule  is  more 
strict.    Dalton  v.  Clough,  47. 

5.  Where  there  is  a  conflict  of  evidence,  it  is  the  province  of  the 
jury  to  determine,  from  all  the  facts  and  circumstances,  the  weight  to 
which  it  is  entitled,  and  their  finding  will  not  be  disturbed,  unless  it  is 
unsupported  by  the  proof.  St.  Louis,  Jacksonville  &  Chicago  B.  B.  Co. 
v.  Terhune,  151. 

6.  Where  the  verdict  is  not  clearly  against  the  evidence,  the  judg- 
ment will  not  be  disturbed.  American  Express  Co.  v.  Bruce  201 ;  Farret 
al.  v.  Scott,  490. 
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NEW  TRIALS.     Continued. 
Excessive  damages. 

7.  In  an  action  for  slander.  Where  the  parties  to  a  suit  for  slander 
were  rival  tradesmen  in  the  same  city,  and  the  words  proved  to  have 
been  spoken  at  three  different  times,  by  the  defendant,  were,  the  plain- 
tiff "  had  stolen  two  or  three  thousand  dollars  from  the  defendant's 
brother,  in  Ohio,"  and,  upon  the  trial,  the  jury  brought  in  their  verdict 
assessing  the  plaintiff's  damages  at  three  thousand  dollars,  and  upon  the 
motion  for  a  new  trial,  the  plaintiff  remitted  one-half,  and  judgment 
was  rendered  for  fifteen  hundred  dollars :  Held,  that  such  damages  were 
not  excessive.     TJpliam  v.  Dickinson,  97. 

8.  In  all  actions  for  tort,  and  actions  sounding  in  damages,  the  ques- 
tion of  the  extent  of  damages  is  almost  exclusively  for  the  jury.  It  is 
only  in  cases  where  it  is  apparent  that  the  jury  have  acted  from  preju- 
dice, passion,  from  a  misapprehension  of  the  evidence,  or  from  some 
improper  motive,  that  a  verdict  will  be  set  aside  because  it  is  excessive. 
Freeman  v.  Tinsley,  498. 

9.  In  an  action  for  slander,  where  the  words  were  spoken  in  high  excite- 
ment, provoked  by  the  plaintiff,  and  under  a  plea  of  justification  it  was 
shown  the  plaintiff  had  been  indicted  for  the  crime  with  which  he  was 
charged,  and  in  connection  with  proof  of  doubtful  associations  of  the 
plaintiff,  left  the  plaintiff's  character  at  least  not  above  suspicion,  a  ver- 
dict for  twenty-five  hundred  dollars  was  considered  excessive,  and  a 
new  trial  was  awarded  for  that  cause.    Ibid.  498. 

10.  Malicious  prosecution.  In  an  action  for  an  unlawful  arrest  and 
malicious  prosecution,  in  view  of  the  aggravating  circumstances  con- 
nected with  them,  one  thousand  dollars  damages  were  not  regarded  as 
excessive,  but,  on  the  other  hand,  were  deemed  to  be  moderate.  Chap- 
man v.  Cawrey,  512.    See  MALICIOUS  PROSECUTION. 

Chancery — granting  a  new  trial  at  law. 

When  proper  to  be  done.    See  CHANCERY,  17. 

NON-JOINDER  OF  DEFENDANTS. 
How  availed  of.    See  PLEADING,  2,  3. 

NON-SUIT. 

Instruction  as  in  case  of  non-suit. 
Not  allowable.    See  PRACTICE,  7,  8. 

NOTICE. 
Notice  by  possession. 

1.  Its  extent  and  effect.  Where  a  person  is  in  possession  of  premises 
upon  which  he  holds  a  mortgage  which  is  not  recorded,  the  constructive 
notice  of  his  rights  under  the  mortgage,  which  is  afforded  by  his  pos- 
session, in  lieu  of  a  record,  only  goes  to  the  extent  of  putting  persons 
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NOTICE.    Notice  by  possession.     Continued. 

upon  inquiry,  and  requiring  a  subsequent  purchaser  to  apply  for 
information  to  the  person  in  possession.     Riley  v.  Quigley,  304. 

2.  But  if  such  information  is  honestly  and  properly  asked  on  the 
one  side,  and  willfully  refused  on  the  other,  he  who  has  done  all  in  his 
power  to  acquire  it,  may  deal  with  the  land  on  the  presumption  that 
the  title  is  in  fact  as  disclosed  by  the  record,  and  the  party  in  possession 
will  be  estopped  from  setting  up  his  mortgage  to  the  injury  of  him  to 
whom  he  refused  the  information.    Ibid.  304. 

On  sale  op  chattels. 

Tims  of  delivery  at  purchaser's  option — notice  by  purchaser  to  vendor 
w?ien  he  will  receive.    See  SALES,  1  to  4. 
Notice  to  produce  an  instrument. 

To  enable  a  party  to  prove  its  contents.    See  EVIDENCE,  1. 

Where  no  promisee  is  named. 

Whetlier  it  is  necessary  to  give  notice  to  the  promisor  that  the  party  who 
seeks  to  hold  him  liable  has  performed  tJie  act  on  which  the  promise  was 
based.    See  CONTRACTS,  3. 
Insurance — incumbrances. 

What  is  notice  to  an  insurance  company  of  an  incumbrance  on  the  pro- 
perly insured.    See  INSURANCE,  9. 
Insurance — notice  of  application. 

What  is  considered  notice.    Same  title,  1. 
Notice  of  other  insurance. 

To  whom  the  notice  must  be  given.    Same  title,  6. 
Revision  of  a  tax  assessment. 

Notice  thereof  to  tlie  owner — necessary.    See  TAXES,  5. 
Chattel  mortgage. 

Notice  tliereof—what  constitutes.    See  MORTGAGES,  2 
Filing  bill  of  interpleader. 

In  a  suit  for  partition — ichether  notice  thereof  must  be  given  to  com- 
plainant.   See  PARTITION,  6,  7. 

NUISANCE. 
Liability  of  railroad  companies. 

1.  The  maxim,  "  use  your  own  property,  so  as  not  to  injure  another," 
is  quite  as  applicable  to  a  railroad  corporation  as  to  individuals,  except 
so  far  as  the  law  creating  it  may  have  granted  to  it  immunity,  and  a 
recovery  can  and  should  be  had  for  such  damages  as  arise  out  of  the 
careless  or  negligent  acts  of  a  railroad  company  in  regard  to  any  usual 
and  necessary  appurtenance  to  their  road.  Illinois  Central  Railroad  Co. 
v.  Crabill,  241. 

2.  So,  where  a  railroad  company  erected  cattle  pens  upon  their  right 
of  way,  for  purposes  of  shipping,  they  should  exercise  such  a  supervision 
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NUISANCE.    Liability  of  railroad  companies.     Continued. 

over  them  as  will  insure  the  cleanliness  of  the  pens,  so  that  they 
will  not  become  generators  of  noxious  and  unwholesome  gases,  depriv- 
ing residents  in  their  vicinity  of  the  comfortable  use  and  enjoyment  of 
their  property ;  and  if,  by  reason  of  negligence  and  carelessness,  in 
respect  to  such  pens,  they  are  suffered  to  become  a  nuisance,  rendering 
the  homes  of  those  in  the  vicinity  uncomfortable  and  unwholesome, 
the  company  must  respond  in  damages  for  the  injury  thus  occasioned. 
Illinois  Central  Railroad  Co.  v.  Grabill,  241. 

3.  But  it  seems,  annoyances  caused  by  the  shouting  and  noises  made 
by  those  having  charge  of  stock  placed  in  such  pens,  could  not  properly 
be  regarded  as  an  element  of  damages  in  an  action  against  the  railroad 
company — such  persons  not  being  in  a  position  to  be  controlled  by  the 
company  or  their  agents,  nor  being  supposed  to  be  encouraged  by  them. 
Ibid.  241. 

NUL  TIEL  RECORD. 
When  not  pleadable.    See  PLEADING,  13. 

OATH. 

Oath  op  commissioners  in  partition. 

Whether  properly  entitled  in  tJie  cause.    See  PARTITION,  8. 

OFFICE. 
Resignation  and  acceptance. 

1.  A  county  superintendent  of  schools  addressed  and  presented  to 
the  county  court  of  his  couiny  a  paper,  as  follows :  "  The  undersigned 
hereby  tenders  his  resignation  as  county  superintendent  of  schools." 
This  paper  was  received  by  the  court,  and  handed  to  their  clerk  to  be 
placed  on  the  files  of  the  court,  and  was  by  him  so  filed.  This  was  a 
virtual  acceptance  of  the  resignation,  which  was  not  subject  to  bo 
revoked'  by  the  party  presenting  it.  It  was  not  necessary  to  enter  an 
order  upon  the  records  accepting  the  resignation  in  form.  Pace  v.  The 
People  ex  rel.  432. 

ORDINANCE. 
When  necessary. 

1.  To  call  into  action  a  power  granted  to  a  municipal  corporation.  See 
CORPORATIONS,  7,  8,  9. 

Publication  of  ordinance. 

2.  Proof  thereof.  In  a  proceeding  to  recover  a  penalty  for  a  viola- 
tion of  an  ordinance  of  the  city  of  Jacksonville,  the  publication  of  the 
ordinance  was  held  to  be  sufficiently  proven  by  the  certificate,  under 
oath,  of  one  of  the  publishers  of  the  newspaper  in  the  city  in  which 
the  publication  was  made.     Kettering  v.  City  of  Jacksonville,  39. 
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ORDINANCE.     Continued* 
Part  of  ordinance  invalid. 

3.  Effect  upon  tlie  residue.  The  fact  that  a  city  ordinance  covers  cases 
which  the  city  has  no  power  to  control,  is  no  reason  why  it  should  not 
be  enforced  in  cases  over  which  the  city  has  power.  Kettering  v.  City 
of  Jacksonville,  39. 

OVERFLOW  OF  WATER  COURSE. 
Obstruction  thereof. 

Of  injury  tliereby  to  after  acquired  rights.  See  WATER  COUR- 
SES, 1,  2. 

PARTIES. 
Parties  in  chancery. 

1.  Where  a  mortgage  was  executed  by  husband  and  wife,  purporting 
to  release,  on  the  part  of  both,  the  right  to  a  homestead  in  the  mort- 
gaged premises,  and  it  is  sought  by  bill  in  chancery  to  avoid  such 
release,  in  the  right  of  the  wife,  on  the  ground  that  the  purport  of  the 
instrument,  in  that  regard,  was  not  made  known  to  her  at  the  time  she 
executed  and  acknowledged  the  same,  and  that  she  was  ignorant  of  the 
fact  that  thereby  she  was  releasing  all  her  right  to  homestead  in  such 
premises,  the  wife  should  join  in  the  bill  as  a  party  complainant — it  can 
not  be  filed  by  the  husband  alone.    Eyster  v.  Hatheway  et  al.  521. 

In  suit  on  joint  and  several  obligations. 

2.  Only  one,  or  all  must  be  sued.  On  a  joint  and  several  obligation 
executed  by  more  than  two  persons,  one  may  be  sued,  or  all,  but  not  an 
intermediate  number.     Cummings  et  al.  v.  The  People,  use,  etc.  132. 

3.  Of  tJte  mode  of  declaring  wliere  one  of  the  obligors  is  dead.  See 
PLEADING,  1. 

4.  Non-joinder  of  t7ie  defendants — how  availed  of.    See  same  title,  2,  3. 
Of  money  due  an  estate. 

5.  Who  may  sue  therefor — and  against  whom  the  action  may  be 
brought.    See  ADMINISTRATION  OF  ESTATES,  1,  2. 

In  the  action  of  replevin. 

6.  Who  may  maintain  the  action.    See  REPLEVIN,  1. 

Description  of  a  corporation. 

7.  In  the  pleadings — of  its  sufficiency.    See  PLEADING,  9. 

PARTITION. 
Bill  for  partition. 

1.  Of  t7ie  proper  allegation  as  to  title.  Where  a  bill  in  chancery,  filed 
for  a  partition  of  lands,  in  setting  out  the  title  of  the  parties,  alleges 
that  their  ancestor  died,  seized  of  the  premises  sought  to  be  divided, 
and  that  he  died  intestate,  and  that  they  are  his  heirs  at  law,  although 
the  bill  might  be  obnoxious  to  a  demurrer,  for  want  of  more  specific 
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PARTITION.    Bill  for  partition.     Continued. 

allegation  of  title,  it  would  be  sufficient  to  support  a  decree  for  parti- 
tion.    Schneider  et  al.  v.  Seibert  et  al.  284. 
Bill  of  interpleader. 

2.  In  a  suit  for  partition.  Where  a  bill  is  filed  for  a  partition  of 
lands  among  several  joint  owners,  a  judgment  creditor  of  one  of  the 
parties  having  a  lien  upon  the  premises  to  the  extent  of  the  share  of 
his  debtor,  has  such  an  interest  in  the  land  as  will  authorize  him  to  file 
a  bill  of  interpleader,  under  the  7th  section  of  the  partition  act,  for 
the  purpose  of  subjecting  such  share  to  the  satisfaction  of  his  debt. 
Ibid.  284. 

3.  A  person  interpleading  in  such  a  case,  should  also  answer  the 
original  bill,  and  if  he  fails  to  do  so,  on  motion  made  in  the  court  below, 
he  will  be  compelled  to  answer,  or  his  bill  of  interpleader  will  be 
stricken  from  the  files.    Ibid.  284. 

4.  But  if  the  objection  be  not  taken  in  the  court  below,  an  omission 
to  file  an  answer  will  not  be  ground  for  reversal,  especially  when  it  can 
be  seen  an  answer  could  not  have  been  of  any  service  to  any  party  to 
the  suit,  and  of  no  importance  to  the  rights  of  the  party  interpleading. 
Ibid.  284. 

5.  Where  the  jurat  appended  to  a  bill  of  interpleader  of  such 
character,  states  that  the  complainant  deposed  that  it  was  true  in  sub- 
stance and  fact,  that  is  sufficient,  although  in  the  jurat  the  bill  was 
called  a  plea ;  the  jurat  being  attached  to  the  bill,  will  be  understood 
as  referring  to  that  and  nothing  else.     Ibid  284. 

6.  Notice  of  tJie  filing  of  a  bill  of  interpleader — wlietlier  necessary. 
Where  a  party  files  a  bill  of  interpleader  in  a  suit  for  partition,  he  is 
not  required  to  give  notice  thereof  to  the  complainant  in  the  suit.. 
When  a  plaintiff  is  prosecuting  a  suit  in  court,  he  must  be  presumed  to 
have  notice  of  every  step  taken  or  paper  filed  in  the  cause.    Ibid.  284. 

7.  So,  the  omission  to  give  such  notice  is  no  ground  for  granting  a 
party  leave  to  answer  the  bill  of  interpleader  after  he  has  permitted 
a  default  to  be.  entered  in  respect  to  it,  and  a  final  decree  rendered. 
Ibid.  284. 

Oath  of  commissioners. 

8.  Whether  properly  entitled  in  the  cause.  In  a  suit  in  chancery  for 
partition,  the  oath  of  the  commissioners  appointed  to  divide  the  lands 
was  objected  to  as  insufficient  to  authorize  an  order  of  sale  based  upon 
the  report  of  such  commissioners,  because,  in  the  title  of  the  cause,  as 
written  over  the  oath,  the  christian  names  of  two  of  the  parties  were 
given  to  the  wrong  persons,  and  the  two  parties  were  transposed  as  to 
their  position  as  complainant  and  defendant;  but  there  being  enough  to 
show  the  oath  was  in  that  proceeding,  it  was  held  sufficient.     Ibid.  284. 
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PARTNERSHIP. 
Admissions  by  one  partner. 

1.  How  far  binding  upon  the  others.  Where,  in  a  suit  against  several 
as  partners,  one  of  the  defendants  puts  the  fact  of  the  partnership  in 
issue  by  plea  in  abatement,  the  admissions  or  statements  of  his  co-de- 
fendants, made  in  his  absence,  in  reference  to  the  existence  of  the 
partnership,  are  not  admissible  in  evidence  against  him  upon  that  issue. 
Hahn  v.  St.  Clair  Savings  &  Insurance  Co.  456. 

2.  A  partner  can  only  bind  a  co-partner  by  his  admissions,  within 
the  scope  of  the  business  of  the  firm ;  to  that  extent  only  does  the  law 
imply  that  each  partner  is  the  agent  of  the  other.     Ibid.  456. 

3.  So,  where  certain  persons,  who  are  in  partnership  in  a  certain 
business,  are  sued  as  partners,  with  reference  to  another  and  a  different 

.  business,  and  not  within  the  scope  of  the  former  business  of  the  firm, 
the  admissions  of  one  of  the  partners  of  the  original  firm  are  not  bind- 
ing upon  or  admissible  in  evidence  against  his  co-partners,  upon  an 
issue  in  that  suit  as  to  the  fact  of  partnership.    Ibid.  456. 

Ratification  by  the  firm. 

4.  Of  act  of  one  co-partner.  If  the  purchase  of  property  by  one  co- 
partner was  not  within  the  scope  and  usage  of  the  partnership,  yet,  if 
the  property  was  in  fact  purchased  on  the  firm  credit,  and  the  other 
partner  afterwards  claimed  and  obtained  possession  of  it  as  firm  pro- 
perty on  that  ground,  the  latter  thereby  ratified  the  act  of  his  co-partner. 
He  can  not  claim  the  benefit  of  the  purchase  and  deny  its  obliga- 
tions.   Porter  v.  Curry,  319. 

PASSENGERS. 

Persons  going  aboard  a  steamboat. 

1.  WhetJier  it  is  to  be  presumed  they  are  passengers.  When  a  steam- 
boat lands  at  one  of  its  usual  stopping  places  for  taking  on  passengers 
and  freight,  it  is  not  a  presumption  of  law  that  every  person  who 
goes  on  board  does  so  as  a  passenger  unless  he  notifies  an  officer  of  the 
boat  to  the  contrary,  so  as  to  relieve  the  officers  from  the  duty  of  giving 
to  such  as  do  not  come  aboard  as  passengers,  proper  time  and  facilities 
for  getting  ashore.    Keokuk  Packet  Co.  v.  Henry,  264. 

PAYMENT. 

On  sale  of  chattels. 

Of  the  time  of  payment.    See  SALES,  8. 

PLEADING. 
Parties — joint  and  several  obligations. 

1.  Of  tlie  declaration  where  one  of  the  co-obligors  is  dead.  If  one  of 
the  joint  obligors  be  dead,  it  is  not  necessary  to  notice  him  in  the  decla- 
ration, nor  need  the  survivors  be  declared  against  as  such,  but  they  may 
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PLEADING.    Parties — joint  and  several  obligations.     Continued. 
be  siied  as  if  they  alone  were  primarily  liable.     Cummings  et  al.  v.  TJie 
People,  use,  etc.  132. 

2.  No^i-joinder  of  defendants — how  availed  of.  If  one  of  the  co-obli- 
gors be  not  named  in  the  declaration,  those  who  are  sued  may  plead 
the  fact  in  abatement,  and  to  such  a  plea  the  plaintiff  could  reply,  that 
such  co-obligor  was  dead  before  the  commencement  of  the  suit. 
Ibid.  132. 

3.  If  the  fact  that  another  person  had  executed  the  obligation  with 
those  who  are  sued,  is  disclosed  in  the  declaration,  it  is  not  necessary  to 
plead  the  non-joinder  of  such  other  person  in  abatement,  but  the  defect 
in  the  declaration  arising  from  the  non-joinder  may  be  reached  by 
general  demurrer,  or  by  motion  in  arrest  of  judgment,  and  may  be 
availed  of  on  error.    Ibid.  132. 

Op  the  declaration. 

4.  In  an  action  against  a  railroad  company  for  injury  to  stock.  A 
declaration  in  an  action  against  a  railroad  company,  contained  but  one 
count,  and  that  was  for  killing  and  crippling  a  mare  and  a  mule,  but  it 
was  not  averred  which  animal  was  killed  and  which  crippled.  This 
defect,  however,  was  regarded  as  cured  by  a  subsequent  averment,  that 
by  the  act  of  the  defendants  in  running  their  train  upon  them,  they 
were  lost  to  the  owner.  Toledo,  Wabash  &  Western  Railway  Co.  v. 
Cole,  184. 

5.  Of  an  averment  as  to  tlie  place  of  delivery  of  property  sold.  In  an 
action  by  a  purchaser  of  a  lot  of  cattle,  against  the  vendor,  for  failing 
to  deliver  them,  the  cattle  being  fed,  at  the  time  of  the  sale,  by  a  person 
named,  and  to  be  delivered  at  a  future  day,  it  was  averred  in  the  decla- 
ration that  the  cattle  were  to  be  delivered  at  the  place  where  said  cattle 
were  fed,  and  to  be  taken  by  the  plaintiff  at  said  place,  and  paid  for 
when  weighed  at  some  convenient  cattle  scales.  It  was  lield,  that  the 
substance  of  the  averment  as  to  the  place  of  delivery  was,  that  the  cattle 
were  to  be  delivered  where  fed,  and  there  to  be  received  by  the  plain- 
tiff; the  allegation  as  to  the  weighing  of  the  cattle  and  paying  for  them 
when  weighed,  has  no  connection  with  that  of  the  delivery,  and  whether 
proved  or  not,  could  not  affect  the  question  of  the  place  of  delivery. 
Smith  v.  Gillett,  290. 

Joinder  of  counts. 

G.  Case  and  trespass.  A  count  in  case  can  not  be  joined  with  a  count 
in  trespass.    Dalson  v.  Bradberry,  82. 

Misjoinder  of  counts. 

7.  Whether  it  can  be  aided.  Although,  in  some  cases,  a  misjoinder  of 
counts  will  be  aided  by  intendment,  yet  such  can  not  be  the  case  where 
a  general  verdict  is  returned,  and  where,  for  aught  that  would  appear, 
the  recovery  was  upon  all  the  counts.    Ibid.  82. 
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PLEADING-.    Misjoinder  of  counts.     Continued. 

8.  How  availed  of.  A  misjoinder  of  the  causes  of  action  renders  the 
declaration  bad  on  demurrer,  without  regard  to  the  perfection  of  the 
counts  in  themselves,  or  such  misjoinder  may  be  availed  of  by  motion 
in  arrest,  or  upon  error.    Dalson  v.  Bradberry,  82. 

Description  of  a  corporation. 

9.  Whether  sufficient.  In  an  action  on  an  insurance  policy,  where  the 
declaration  avers  the  contract  to  have  been  made  with  the  Insurance 
Company  of  North  America,  and  the  proof  shows  it  to  have  been  made 
with  the  president  and  directors  of  the  company,  it  was  held,  that  the 
averment  stated  the  obligation  under  the  contract  according  to  its  legal 
effect.    Insurance  Co.  of  North  America  v.  McDowell  et  al.  121. 

Recovery  under  the  common  counts. 

10.  Or  whether  the  'party  must  declare  specially.  Where  a  contract 
has  been  performed,  and  nothing  remains  to  be  done  under  it  but  to 
pay  the  money  due  by  its  terms,  the  party  to  whom  it  is  owing  may  sue 
in  assumpsit,  and  recover  under  the  appropriate  common  counts,  and  is 
not  required  to  declare  specially  on  the  written  instrument.  Thomas 
et  al.  v.  Caldwell  et  al.  139. 

Defective  declaration. 

11.  How  availed  of.  Where  a  declaration  is  so  defective  that  it  will 
not  support  a  judgment,  as  when  it  shows  on  its  face  that  another  form 
of  action  should  have  been  resorted  to,  advantage  may  be  taken  of  the 
defect,  in  arrest  of  judgment  or  on  error,  although  a  good  plea  may 
have  been  interposed.     Haynes  v.  Lucas,  436. 

Carrying  demurrer  back  to  a  prior  pleading. 

12.  Where  a  demurrer  is  interposed  to  a  bad  plea,  and  that  is  the 
only  plea  filed,  the  demurrer  may  be  carried  back  and  sustained  to  a 
defective  declaration.    Ibid.  436. 

Nul  tiel  record. 

13.  When  not  pleadable.  The  plea  of  nul  tiel  record  is  not  a  proper 
plea  to  an  action  of  debt  upon  an  appeal  bond.    Arnott  et  al.  v.  Friel,  174. 

Plea  must  be  good  as  to  all  who  join  in  it. 

14.  A  plea  is  defective  that  is  not  good  as  a  defense  for  all  who  inter- 
pose it,  and  if  defective  in  part,  it  must  be  held  defective  in  the  whole. 
Beesley  et  al.  v.  Hamilton,  88. 

15.  So,  in  an  action  upon  a  promissory  note  against  two  as  principals 
and  another  as  surety,  matters  of  defense,  affecting  the  surety  only, 
should  be  pleaded  alone  by  him.    Ibid.  88. 

Of  special  pleas. 

16.  When  usury  need  not  be  specially  pleaded.    See  USURY,  2,  3. 

17.  To  avail  of  the  statute  of  frauds.  See  STATUTE  OF  FRAUDS, 
3,4. 

Pleading  in  chancery.    See  CHANCERY,  1. 
38— 50th  III. 
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PLEADING  AND  EVIDENCE. 
Evidence  under  certain  issues. 

1.  Pleas  of  set-off  and  payment.  In  an  action  upon  a  promissory 
note,  where  the  defendant  pleaded  a  set-off  for  goods  sold  and  delivered, 
to  which  the  plaintiff  replied  the  statute  of  limitations,  and  the  defen- 
dant also  pleaded  payment,  although  some  of  the  items  in  the  account 
sought  to  be  set  off  were  barred  by  the  statute  of  limitations,  and  there- 
fore not  admissible  in  evidence  under  the  plea  of  set-off,  yet  such  items 
could  be  proven  under  the  plea  of  payment,  there  being  evidence  tend- 
ing to  show  the  goods,  when  sold,  were  to  be  applied  as  a  payment  on 
the  note.    Buggies  v.  Gatton,  412. 

Allegations  and  proofs. 

2.  As  to  the  name  of  the  plaintiff.  Where,  in  an  action  on  the  case 
for  slander,  the  declaration  alleged  that  the  plaintiff,  about  whom  the 
defamatory  words  had  been  spoken,  was  a  single  and  unmarried 
woman — evidence  of  the  fact  that  the  plaintiff's  name  was  Mary  Mict, 
and  that  she  was  the  daughter  of  John  Mict,  and  was  only  thirteen 
years  old,  were  facts  proved  sufficient  to  warrant  the  jury  in  finding 
that  she  was  an  unmarried  woman,  and  that  there  was  not  a  substantial 
variance  between  the  pleading  and  the  evidence  in  that  respect.  Peltier 
et  al.  v.  Mict,  511. 

Recovery  under  the  common  counts. 

Or  whether  tlie  party  must  declare  specially.    See  PLEADING,  10. 

Going  to  trial  without  issue  joined. 

Presumption  tluit  evidence  was  heard  on  unanswered  pleas.  See  PRAC- 
TICE, 1. 

POSSESSION 
Notice  by  possession. 

Its  extent  and  effect.    See  NOTICE,  1,  2. 

PRACTICE. 
Going  to  trial  without  issue  joined. 

1.  Presumption  as  to  unanswered  pleas.  Where  a  demurrer  was 
interposed  and  sustained  to  a  portion  of  several  special  pleas,  the  others 
remaining  unanswered,  and  the  parties  go  to  trial  before  the  court  with- 
out a  jury,  it  will  be  presumed  that  all  evidence  properly  admissible  under 
the  unanswered  pleas,  was  heard  precisely  as  if  issues  had  been  formed 
upon  them.    Beesley  et  al.  v.  Hamilton,  88. 

Order  of  introducing  evidence. 

2.  Although  it  is  necessary,  where  a  party  relies  upon  a  tax  deed  as 
title,  that  he  should  support  the  deed  by  a  valid  judgment  and  precept, 
yet  it  is  not  essential  that  the  judgment  and  precept  shall  be  first  given 
in  evidence,  but  the  party  may  first  introduce  his  deed,  if,  upon  objec- 
tion being  made,  he  will  offer  to  follow  it  up  by  producing  the 
judgment  and  precept.     Wilding  et  al.  v.  Horner,  50. 
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PRACTICE.     Continued. 
Rule  to  show  cause. 

3.  And  the  order  thereunder.  An  order  making  a  rule  to  show  cause, 
absolute,  should  be  no  broader  than  the  rule  itself.  Winkelman  v.  The 
People,  449. 

4.  So,  under  a  rule  against  an  attorney  to  show  cause  why  he  should 
not  be  suspended  from  practice  at  the  bar  of  the  St.  Clair  Circuit  Court, 
the  court  could  not  enter  an  order  suspending  him  from  practice  in 
other  courts  in  the  same  judicial  circuit.    Ibid.  449. 

Time  of  taking  certain  objections. 

5.  Defective  declaration — when  and  how  availed  of.    See  PLEADING, 

li- 
ft. Bond  for  costs — time  to  object  for  want  thereof.  After  a  demurrer 
to  the  declaration,  it  is  too  late  to  move  to  dismiss  the  cause  for  want 
of  security  for  costs.  Such  a  motion  is  a  dilatory  motion,  and  if  not 
interposed  in  due  time  will  be  considered  as  waived,  and  it  is  not  in  apt 
time  after  the  time  for  pleading  in  abatement  has  passed.  The  People, 
for  use,  etc.  v.  Cloud  et  al.  439. 

Instruction  as  in  case  of  non-suit. 

7.  Or  improperly  excluding  evidence  from  the  jury.  Where  evidence 
has  been  admitted  which  tends  to  prove  the  issue  in  the  cause,  it  is  error 
for  the  court  to  exclude  it  from  the  consideration  of  the  jury.  Smith 
v.  Gillett,  290. 

8.  Where  all  the  evidence  introduced  by  the  plaintiff  in  an  action  is 
thus  excluded  by  the  court,  such  action  is,  in  effect,  an  instruction  to 
the  jury  as  in  case  of  a  non-suit,  a  practice  which  has  been  long  since 
abolished  in  this  State,  being  superseded  by  the  more  proper  mode  of 
an  instruction  moved  by  the  defendant  to  the  court,  to  instruct  the  jury, 
if  a  particular  fact,  essential  to  a  recovery,  and  alleged  in  the  declara- 
tion, has  not  been  proved,  then  they  should  find  for  the  defendant. 
Ibid.  290. 

Misjoinder  of  counts. 

In  what  manner  availed  of.    See  PLEADING,  8. 

Motion  for  new  trial. 

When  not  necessary.    See  NEW  TRIALS,  1,  2,  3. 

Preparing  decrees  in  chancery. 

By  whom  it  should  be  done — not  the  duty  of  the  clerk.  See  CHAN- 
CERY, 23. 

PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error. 

1.  A  party  can  not  complain  of  an  error  which  in  nowise  injures  or 
impairs  his  rights.    Meyer  v.  Pfeiffer  et  ux.  485. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error.     Continued. 

2.  So,  where  the  yearly  value  of  a  widow's  dower  in  several  tracts 
of  land,  was  charged  upon  all  the  lands,  instead  of  charging  each  sepa- 
rate tract  with  the  amount  arising  therefrom,  the  error,  if  it  be  one,  is 
not  such  as  the  widow  can  complain  of,  inasmuch  as  it  gave  her  a 
higher  and  better  security.    Meyer  v.  Pfeiffer  et  ux.  485. 

Error  will  not  always  reverse. 

3.  Of  admitting  improper  evidence.  Although  improper  evidence 
may  be  admitted  upon  the  trial,  yet,  if  its  effect  is  so  far  restrained,  by 
the  instructions  to  the  jury,  that  it  could  not  affect  the  verdict,  the 
judgment  will  not  be  reversed  because  of  its  admission.  City  of  Cham- 
paign v.  Patterson,  61. 

Trial  of  issues  of  fact. 

4.  And  subsequent  hearing  of  the  cause  under  tlie  assignment  of  errors. 
An  issue  of  fact  was  formed  in  this  court  upon  a  plea  of  release  of  errors, 
and  sent  to  the  court  below  to  be  tried  by  jury ;  a  trial  was  had,  and 
verdict  returned  in  favor  of  the  defendant  in  error,  which  was  certified 
to  this  court,  together  with  the  testimony.  On  motion,  the  verdict  was 
set  aside  as  not  being  supported  by  the  evidence,  and  it  being  presumed 
all  the  evidence  which  could  be  adduced  was  presented  by  the  parties, 
it  was  not  deemed  necessary  to  send  the  issue  back  to  be  tried  by 
another  jury,  and  the  court  proceeded  to  consider  the  merits  of  the  case 
as  presented  by  the  assignment  of  errors.    Austin  et  al.  v.  Bainter,  308. 

Remittitur  in  the  court  below. 

Waiver  of  error  thereby.    See  REMITTITUR,  1. 

PRESUMPTIONS. 
Presumptions  of  law  and  fact. 

1.  Presumption  that  creditors  have  assented  to  an  assignment  by  tJteir 
debtor  for  their  benefit.  See  ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS,  5,  6,  7. 

2.  Going  to  trial  without  issue  joined — presumption  that  evidence  was 
heard  on  unanswered  pleas.    See  PRACTICE,  1. 

3.  Persons  going  aboard  a  steamboat — wlietlier  it  is  to  be  presumed  they 
are  passengers.    See  PASSENGERS,  1. 

PRINCIPAL  AND  AGENT.    See  AGENCY, 

PRINCIPAL  AND  SURETY.    See  SURETY. 

PROCESS.  ; 

Service  upon  municipal  corporations. 

1.  Of  tJie  mode  tlhcrcof.  In  an  action  against  a  municipal  corporation, 
it  appeared  there  was  service  of  process  upon  the  mayor  and  city  clerk 


INDEX.  597 

PROCESS.    Service  upon  municipal  corporations.     Continued. 

and  this  was  held  to  be  sufficient  service  upon  the  corporation.  The 
People  ex  rel.  Fox,  Howard  &  Co.  v.  The  City  Council  of  the  city  of  Cairo, 
154. 

2.  Application  of  the  statute.  The  general  statute  regulating  service 
upon  corporations,  has  no  application  to  municipal  corporations ;  they 
are  left,  as  to  process  upon  them,  as  at  the  common  law,  which  requires 
such  process  to  be  served  on  the  mayor,  or  other  head  officer.    Ibid.  154. 

Service  of  process. 

3.  Upon  several  defendants.  The  return  upon  a  summons  in  chancery 
against  several  defendants,  was,  "This  writ  personally  served  by 
delivering  copies  of  the  same  to  the  within  named  defendants :"  Held, 
that  it  would  be  implied  the  process  was  served  by  copy  on  each  indi- 
vidual defendant,  and  was  regular.    Barnes  et  al.  v.  Hazleton  et  al.  429. 

Date  of  service. 

4.  The  date  appearing  in  the  officer's  return  upon  process  will  be 
held  to  be  the  day  of  the  service.  Cummings  et  al.  v.  The  People,  use, 
etc.  132. 

Irregularity  of  service. 

Waived  by  appearance  and  pleading.    See  MANDAMUS,  6,  7. 

PURCHASERS. 
Purchaser  from  a  mortgagor. 

Of  Ms  right  to  redeem  on  foreclosure.    See  REDEMPTION,  1. 

PURCHASE  MONEY. 
What  constitutes. 

Within  tlie  meaning  of  the  homestead  exemption  law.  See  HOME- 
STEAD, 1. 

QUI  TAM  ACTIONS. 
Form  of  the  judgment.    See  JUDGMENTS,  1. 

QUITCLAIM  DEED. 
What  title  passes  thereby.    See  TITLE,  1. 

QUORUM  OF  COUNTY  COURT. 
What  constitutes.    See  COUNTY  COURT,  1. 

RAILROADS. 
Fencing  railroads. 

1.  Mules  embraced  in  the  terms  "  cattle  and  horses."  Under  the  act  of 
1855,  which  requires  railroad  companies  to  make  and  maintain  fences 
"  sufficient  to  prevent  cattle,  horses,"  etc.,  from  getting  on  the  road,  a 
railroad  company  would  be  liable  for  injury  to  a  mule,  occasioned  by  a 
non-compliance  with  the  statute,  as  mules  are  embraced  in  the  terms 
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"  cattle  and  horses,"  as  used  in  this  statute.     Toledo,  Wabash  &  Western 
Railway  Go.  v.  Cole,  185. 
Liability  for  acts  of  their  agents. 

2.  In  employing  surgical  aid  for  an  employee  who  is  injured  in  tJie  ser- 
vice of  the  company.    See  AGENCY,  1,  2. 

Nuisance. 

3.  Liability  of  railroad  company  therefor.    See  NUISANCE,  1,  2,  3. 

RATIFICATION. 

Of  acts  of  agent,  by  the  principal.    See  AGENCY,  1,  2. 

Acts  of  an  individual  partner. 

Ratification  thereof  by  the  other  partners.    See  PARTNERSHIP    , 

RECITALS  IN  A  BOND. 

Obligors  estopped  thereby.    See  ESTOPPEL,  2,  3. 

RECOGNIZANCE. 
Judgment  of  forfeiture. 

1.  Essential.  To  sustain  a  judgment  upon  a  scire  facias  on  a  recog- 
nizance, there  must  be  a  judgment  of  forfeiture.  It  is  not  enough  that 
a  valid  judgment  of  forfeiture  is  set  out  in  the  scire  facias — it  must  be 
given  in  evidence.    Eubank  v.  Tlie  People,  496. 

REDEMPTION. 
Purchaser  from  mortgagor. 

1.  Of  his  right  to  redeem  on  foreclosure.  The  grantee  of  a  mortgagor 
who  was  made  party  to  a  bill  for  foreclosure,  and  had  notice  of  the 
decree,  although  not  mentioned  therein,  has  the  same  right  to  redeem 
that  his  grantor  has,  who  is  named  in  the  decree.  Farrell  et  al.  v.  Par- 
Her,  274 

Sale  without  redemption. 

2.  On  foreclosure  of  mortgage.  The  24th  section  of  our  judgment 
and  execution  law,  prohibits  the  sale  of  mortgaged  lands  under  a  decree 
of  foreclosure,  without  redemption ;  a  decree  ordering  such  sale  is, 
therefore,  erroneous.    Ibid.  274. 

RELEASE. 
Release  by  one  of  several  joint  obligees. 

1.  Its  effect  as  to  those  not  joining  tlierein.  One  of  several  joint  pay- 
ees or  obligees  may  receive  payment  or  satisfaction,  and  discharge  the 
entire  obligation,  and  the  others  will  be  bound  by  his  acts  in  that  regard. 
This  is  the  general  rule.    Lumberman's  Insurance  Co.  v.  Preble  et  al.  332. 

2.  But  the  rule  has  its  exceptions,  as,  where  the  payee  of  a  note  sells 
and  transfers  it  by  delivery,  without  assignment,  and  the  maker  pays 
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RELEASE.    Release  by  one  of  several  joint  obligees.     Continued. 
the  payee  with  notice  of  the  transfer.    In  such  case,  the  courts  will  pro- 
tect the  rights  of  the  equitable  holder.    Lumberman's  Insurance  Co.  v. 
Preble  et  al.  332. 

3.  And  the  same  is  true  of  a  like  transfer  of  an  obligation  not 
negotiable.  In  such  a  case,  the  payment,  or  the  performance  of  the 
agreement,  in  such  a  manner,  is  a  fraud  upon  the  equitable  holder,  and 
the  courts  will  not  permit  its  perpetration.    Ibid.  332. 

4.  But  while  it  is  true,  that  one  of  several  joint  obligees  may  exe- 
cute a  valid  release,  by  which  the  entire  obligation  will  be  discharged, 
yet,  to  give  the  release  that  effect,  it  must  be  the  intention  of  the  parties 
to  the  release  that  it  shall  so  operate,  unattended  by  any  fraud  upon  the 
rights  of  those  of  the  obligees  who  do  not  join  in  the  execution  of  the 
release.    Ibid.  332. 

5.  So,  where  a  policy  of  insurance  was  issued  to  three  persons,  a 
loss  having  occurred,  the  insurer  proposed  to  two  of  the  assured  that 
he  would  pay  them  a  given  sum  if  they  would  release  the  entire  policy, 
or  a  less  sum  if  they  would  release  their  proportionate  interest  in  the 
insurance  money; they  accepted  the  latter  proposition,  and  signed  a 
paper  which  the  insurer  represented  to  be  a  release  only  of  their  two- 
thirds  interest,  when,  in  fact,  by  its  terms,  it  was  a  release  of  the  entire 
policy,  it  was  held,  that,  reading  the  release  in  the  light  of  these  facts, 
it  could  not  operate  to  discharge  the  obligation  on  the  policy  as  to  the 
assured  who  did  not  join  in  the  release  and  had  no  knowledge  of  its 
execution.  Either  the  parties  to  the  release  did  not  intend  it  should  so 
operate,  or  the  insurer  intended  to  defraud  the  assured,  who  did  not  join 
in  it,  and  the  existence  of  either  fact  would  protect  him.    Ibid.  332. 

REMEDIES. 
To  compel  payment  of  a  county  order.     See  MANDAMUS,  4 

Judgment  against  municipal  corporation. 

Remedy  to  enforce  its  payment.    Same  title,  5. 

TO  RECOVER  BACK  MONEY  PAID. 

On  failure  of  title.    See  COVENANT,  1. 
Remedy  upon  contracts  of  married  women. 

In  chancery— not  at  law.    See  MARRIED  WOMEN,  3. 

Contesting  an  election. 

Mandamus  not  the  remedy.    See  MANDAMUS,  1,  2. 

REMITTITUR. 
Waiver  of  error  thereby. 

1.  Where,  upon  the  return  of  a  verdict,  the  plaintiff  enters  a  remitti- 
tur for  such  portion  of  the  verdict  as  was  the  result  of  the  admission 
of  improper  evidence,  the  error  in  admitting  such  evidence  will  be 
cured  thereby.     Toledo,  Wabash  &  Western  Railway  Co.  v.  Beats,  150. 
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REPLEVIN. 
By  whom  the  action  mat  be  maintained. 

1.  Bailee  against  his  bailor.  A  bailee  of  property  may  recover  it  of 
his  bailor,  if  lie  can  show  that  he  is  legally  entitled  to  the  possession 
and  use  under  a  valid  agreement,  although  the  latter  may  be  the  owner. 
And  this  action  may  be  maintained  by  the  owner  against  any  person 
wrongfully  in  the  possession,  as  in  such  case  the  right  of  property 
carries  with  it  the  right  of  possession ;  and  any  person  having  a  special 
property  in  the  chattel  in  question,  entitling  him  to  its  possession,  may 
recover  it  in  this  form  of  action,  against  any  person,  even  the  owner. 
Simpson  v.  Wrenn,  222. 

Writ  of  retorno  habendo. 

2.  Upon  ichom  it  may  be  served.  A  writ  of  retomo  habendo,  awarded 
in  an  action  of  replevin,  will  not  authorize  the  officer  to  take  the  pro- 
perty from  the  possession  of  a  third  person,  not  named  in  the  writ. 
Lear  et  al.  v.  Montross,  508. 

RESIGNATION  OF  AN  OFFICE. 
And  acceptance  thereof.    See  OFFICE,  1. 

RESULTING  TRUSTS.    See  TRUSTS,  1 ;  STATUTE  OF  FRAUDS,  1. 

REVERSION. 
In  whom  a  reversion  will  vest. 

On  the  death  of  the  grantor,  and  the  extinguishment  of  the  outstanding 
•  estate.     See  HUSBAND  AND  WIFE,  2,  3. 

Dower. 

Whetlier  a  reversionary  interest  subject  thereto.    See  DOWER,  1. 

REVOCATION. 
Assignment  for  the  benefit  of  creditors. 

Of  the  right  to  revoke  the  same.  See  ASSIGNMENT  FOR  THE 
BENEFIT  OF  CREDITORS,  3,  4. 

RIGHT  OF  PROPERTY. 
Trial  thereof. 

How  far  final.    See  FORMER  ADJUDICATION,  1. 

RULE  TO  SHOW  CAUSE. 
Of  the  proper  order  thereunder.    See  PRACTICE,  3,  4. 

SALES. 
Sales  of  chattels. 

1.  As  to  time  of  delivery,  wliere  that  is  at  option  of  purchaser — notice 
to  vendor.  A  contract  of  sale  of  a  large  number  of  cattle,  which  wxre 
being  herded  in  different  lots  a  considerable  distance  apart,  provided 
that  they  should  be  delivered  from  one  day  named  to  another,  as  from 
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the  1st  to  the  10th  of  the  month,  at  the  option  of  the  purchaser :  Held, 
that  before  the  vendor  could  be  put  in  default  for  not  delivering  the 
cattle,  the  purchaser  should  make  his  election  of  time  for  the  delivery, 
and  give  the  vendor  reasonable  notice  thereof,  so  as  to  enable  him  to 
perform  his  part  of  the  agreement.     Colvin  et  al.  v.  Weedman  et  al.  311. 

2.  Or  should  the  time  for  delivery  be  extended,  by  agreement  of 
parties,  so  that  the  last  day  for  the  buyer's  option  should  be  postponed, 
the  like  duty  of  giving  notice  would  devolve  upon  the  buyer.  Ibid. 
811. 

3.  And  where,  at  the  instance  of  the  buyer,  the  vendor  consents  that 
he  may  take  a  less  number  than  was  originally  sold,  the  former  expressly 
agreeing  to  give  notice  when  he  would  receive  the  residue,  such  notice 
must  be  given  before  the  vendor  can  be  put  in  default  for  non-delivery. 
Ibid.  311. 

4.  In  this  case,  the  cattle  sold  were  owned  by  several  persons,  two  of 
whom  were  in  charge  of  the  different  lots  at  different  places.  The  buyer 
obtained  the  consent  of  one  of  the  vendors,  as  the  time  for  delivery  was 
approaching,  that  he  should  take  a  small  number  then,  agreeing  to 
notify  the  vendor  when  he  would  be  ready  to  take  the  residue.  The 
buyer  then  went  to  another  of  the  vendors,  who  was  in  charge  of  one 
of  the  lots  of  the  cattle  from  which  the  buyer  was  to  take  the  smaller 
number  he  then  was  to  have,  and  concealing  from  him  the  fact  of  the 
change  in  the  agreement,  induced  him  to  drive  that  lot  to  one  of  the 
several  points  named  in  the  original  agreement,  at  which  the  whole 
number  sold  were  to  have  been  delivered,  and  when  there,  the  buyer 
refused  to  take  them,  alleging,  in  general  terms,  that  they  did  not  fill 
the  contract :  Held,  that  the  buyer  could  not  put  the  vendors  in  default 
in  that  mode ;  he  should  have  given  the  notice  he  agreed  to  give,  so  as 
to  have  enabled  the  vendors  to  make  the  delivery,  if  it  was  his  desire 
to  have  all  the  cattle  at  that  time  and  place.    Ibid.  311. 

5.  Of  objections  to  the  quality  of  the  property  to  be  delivered.     It  was 
.  not  enough  for  the  buyer  in  such  case  to  object,  in  general  terms,  that 

the  lot  of  cattle  so  offered  him  did  not  fill  the  contract.  If  he  designed 
receiving  the  lots  in  different  places  at  different  times,  he  should  have 
stated  his  objections  specifically,  so  that  they  might  have  been  obviated 
by  supplying  the  place  of  those  which  were  not  of  the  requisite  quality, 
from  the  other  lot  of  cattle.    Ibid.  311. 

6.  Readiness  on  the  part  of  the  purchaser  to  pay.  In  an  action  by  a 
purchaser  against  his  vendor,  to  recover  back  a  part  of  the  purchase 
price  which  he  had  paid  in  advance,  alleging  as  his  ground  for  recovery 
that  the  vendor  had  failed  to  deliver,  or  offer  to  deliver,  property  of  the 
qualit}'-  purchased,  it  appeared  that  at  the  time  he  objected  he  did  not 
have  the  money  to  pay,  as  was  required  by  the  agreement,  and  that  fact 
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of  a  want  of  readiness  to  pay  was  held  fatal  to  his  right  of  recovery. 
Colvin  et  al.  v.  Weedman  et  al.  311. 

7.  Of  the  place  of  delivery.  If  A,  owning  a  large  lot  of  cattle,  then 
being  fed  in  a  certain  lot  of  his,  or  of  another  person,  agrees  to  sell  them 
to  B  at  a  certain  price  per  hundred  weight,  and  to  deliver  them  between 
two  certain  days  named,  and  nothing  is  said  about  the  place  of  delivery, 
a  jury  would  have  a  right  to  infer,  in  an  action  by  the  purchaser  against 
the  vendor  for  failing  to  deliver,  that  the  place  of  delivery  was  where 
the  cattle  were  being  fed  ;  and  evidence  of  such  a  contract  would  so  far 
tend  to  prove  an  averment  that  the  cattle  were  to  be  delivered  at  the 
place  where  fed,  that  a  jury  trying  the  cause  should  be  permitted  to 
consider  it.    Smith  v.  Gillett,  290. 

8.  Of  the  time  of  payment.  Under  such  a  contract,  it  would  be  the 
duty  of  the  purchaser  to  be  at  the  place  where  the  cattle  were  being 
feci,  on  the  day  named,  ready  and  willing  to  pay  the  price  agreed  on 
when  the  weight  should  be  ascertained.  Nothing  being  said  about  the 
time  of  payment,  the  law  would  imply  payment  on  delivery,  and  this 
would  include  the  weighing,  as  they  could  not  be  paid  for  until  the 
weight  was  known,  and  it  would  be  a  natural  and  reasonable  inference 
that  the  most  convenient  cattle  scales  would  be  resorted  to  for  that  pur- 
pose.   Ibid.  290. 

9.  Of  a  demand  by  the  purchaser.  Under  such  a  contract,  the  pur- 
chaser would  be  excused  from  making  a  demand  at  the  time  and  place 
specified  for  the  delivery,  if  the  vendor  had,  before  that  time,  removed 
the  cattle  and  disposed  of  them  otherwise.    Ibid.  290. 

10.  Of  a  tender  of  the  price  by  the  purchaser.  Where  two  acts  are  to 
be  done  at  the  same  time,  like  selling  and  delivering  and  receiving  and 
paying,  in  an  action  by  the  purchaser  for  non-delivery,  it  is  only  neces- 
sary for  the  plaintiff  to  aver  and  prove  a  readiness  to  pay,  whether  the 
other  party  was  at  the  place  ready  to  deliver  or  not.    Ibid.  290. 

11.  So,  where  a  lot  of  cattle  were  sold,  to  be  delivered  at  a  certain 
time  and  place,  at  a  certain  price  per  hundred  pounds,  the  time  of  pay- 
ment not  being  specified,  the  delivery  of  the  cattle  is  a  condition 
precedent  to  the  performance  of  any  act  by  the  purchaser;  and  the 
cattle  being  to  be  paid  for  by  the  hundred  pounds,  can  not  be  paid  for 
until  they  are  weighed  and  delivered.     Ibid.  290. 

12.  Or,  if  the  purchaser,  on  making  demand  of  the  property  sold,  is 
told  by  the  vendor  that  he  can  not  have  it,  a  tender  of  the  price  would 
be  useless  and  unnecessary,  and  in  such  case,  a  readiness  to  receive  and 
pay  is  all  the  law  requires  of  the  purchaser.    Ibid.  290. 

Judicial  sales. 

13.  Inadequacy  of  price.  Judicial  sales  will  not  be  disturbed  for 
mere  inadequacy  of  price,  unless  the  price  obtained  is  so  grossly  inade- 
quate as  to  amount  to  a  fraud.    Duncan  et  al.  v.  Sanders  et  al.  475. 
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SERVICE  OF  PROCESS. 
Op  the  date  thereof.    See  PROCESS,  4. 
Service  upon  municipal  corporations. 

Of  the  mode  thereof.    Same  title,  1,  2. 
Service  upon  several  defendants.    Same  title,  3. 

SIGNING  A  CONTRACT. 
Necessity  of  signing.    See  CONTRACTS,  12. 

By  whom  to  be  signed. 

Under  the  statute  of  frauds.    See  STATUTE  OF  FRAUDS,  2. 

SLANDER. 
Explanation  of  slanderous  words. 

1.  Wten  not  sufficient.  Where  it  is  shown  that  the  words  spoken  by 
the  defendant,  in  an  action  for  slander  of  the  plaintiff,  were,  "that  he 
stole  two  or  three  thousand  dollars  from  the  defendant's  brother,  in  the 
State  of  Ohio,"  the  mere  statement,  in  connection  with  such  words, 
that  the  plaintiff  was  in  business  with  defendant's  brother,  or  was  a 
clerk  for  him  when  he  stole  the  money,  would  be  no  explanation  of  the 
offensive  words,  and  would  not  reduce  the  crime  charged  from  larceny 
to  the  common  law  offense  of  embezzlement,  without  the  further  expla- 
nation that  the  money  charged  to  have  been  stolen  was  received  from 
the  sale  of  goods,  and  appropriated  by  him.     Upham  v.  Dickinson,  98. 

Effect  of  plea  of  justification. 

2.  Where  a  plea  of  justification  is  filed  in  an  action  for  slander, 
without  an  honest  belief  that  it  can  be  sustained,  it  only  aggravates  the 
slander ;  it  is  a  new  publication  of  the  defamation,  and  should,  there- 
fore, aggravate  the  damages.  On  the  contrary,  however,  if  the  plea 
was  filed  in  good  faith,  it  should  never  produce  that  result.  Freeman 
v.  Tinsley,  498. 

3.  A  party  who  files  a  plea  of  justification  is  not  presumed  to  know 
what  rebutting  evidence  can  be  produced,  but  if  he  so  far  establishes 
his  plea  that  the  jury  would  be  justified  in  finding  the  justification 
proven,  the  mere  fact  that  the  plaintiff  should  successfully  rebut  the 
evidence  against  him,  would  not  authorize  additional  damages  against 
the  defendant  because  he  filed  the  plea.    Ibid.  498. 

Words  spoken  in  anger. 

4.  In  mitigation  of  damages.  While  anger  is  not  a  justification  for 
the  use  of  slanderous  words,  or  even  a  mitigation,  unless  provoked  by 
the  person  against  whom  they  are  used,  yet  when  he  provokes  and 
excites  such  passion  as  results  in  the  use  of  slanderous  words,  that  fact 
should  be  considered  in  mitigation.    Ibid.  498. 
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SLANDER,     Continued. 
Pecuniary  condition  of  plaintiff. 

5.  May  be  shown.  In  actions  on  the  case  for  slander,  defamatory  of 
the  character  of  the  plaintiff,  it  is  always  permitted  to  prove  the  plain- 
tiff's condition  in  life,  as  bearing  on  the  question  of  damages.  Peltier  et 
oil.  v.  Mict,  511. 

SPECIAL  ASSESSMENTS. 
Rule  of  equality  and  uniformity. 

1.  Its  application.  An  ordinance  of  a  city  which  provides  that  the 
entire  cost  of  the  improvement  of  a  street  shall  be  assessed  upon  pro- 
perty fronting  thereon,  or  which  directs  that  such  improvements  shall 
be  made  at  the  expense  of  the  owners  or  holders  of  the  real  estate  bene- 
fited thereby,  without  regard  to  the  actual  benefit  conferred  upon  it  by 
the  improvement,  is  in  violation  of  the  constitutional  rule  of  equality 
of  taxation  by  the  corporate  authorities  of  cities  and  towns.  St.  John 
v.  City  of  Bast  St.  Louis,  92. 

2.  The  rule  for  the  assessment  of  property  specially  benefited  by 
public  improvements,  is  held  to  be,  to  assess  each  lot  for  the  special 
benefits  it  will  derive  from  the  improvement,  charging  such  benefits 
upon  the  lot,  and  the  residue  of  the  cost  to  be  paid  by  equal  and  uni- 
form taxation.    Ibid.  92. 

Of  the  judgment. 

3.  Its  requisites.  This  is  a  proceeding  in  rem,  and  on  an  appeal  to 
the  circuit  court,  where  the  trial  is  de  novo,  no  other  judgment  could 
properly  be  rendered  against  the  lots,  than  one  directing  their  sale  to 
satisfy  the  assessment.    Ibid.  92 

Specific  performance.     See  CHANCERY,  14,  15;    CONTRACTS, 
6,7. 

STALE  CLAIMS. 
In  chancery.    See  LIMITATIONS,  2. 

STATUTES 
Statutes  construed. 

1.  Witness — competency — defendant  in  proceeding  for  bastardy.  Act 
of  1867  construed  in  The  People  v.  Starr,  52.     See  WITNESSES,  3. 

2.  Books  of  account — whetlier  admissible  in  evidence.  Act  of  1867  con- 
strued in  Buggies  v.  Gatton,  412.     See  EVIDENCE,  7. 

3.  Married  women — wliether  bound  by  joining  in  a  covenant  for  title. 
Act  of  1861  construed  in  Strawn  v.  Strawn  et  al.  34.  See  COVE- 
NANTS FOR  TITLE,  1. 

4.  Issuing  marriage  license  to  a  minor — liability  of  the  clerk  therefor. 
The  statute  on  that  subject  construed  in  Campbell  v.  Beck,  171.  See 
MARRIAGE  LICENSE,  1,  2. 
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STATUTES.     Statutes  construed.     Continued. 

5.  Allotment  of  dower — where  there  are  several  tracts.  Acts  of  1865 
construed  in  Peyton  et  al.  v.  Jeffries,  143.    See  DOWER,  6. 

6.'  Money  arising  from  licenses — whether  it  belongs  to  the  town  granting 
the  license,  or  to  the  county.  Act  of  February  10,  1849,  construed  in 
Town  of  Mt.  Carmel  v.  Wabash  County,  69.    See  LICENSES,  3. 

7.  Fencing  railroads  against  stock — mules  embraced  in  the  terms  "cattle 
and  horses."  Act  of  1865  construed  in  Toledo,  Wabash  &  Western 
Railway  Co.  v.  Cole,  185.     See  RAILROADS,  1. 

8.  Interest — at  what  rate  recoverable,  under  acts  of  1849  and  1857. 
Those  acts  construed  in  Drake  v.  Latham,  270.    See  INTEREST,  2,  3. 

9.  Appeal  from  justice  of  the  peace,  will  not  cure  tlie  want  of  an  affida- 
vit in  an  action  of  forcible  entry  and  detainer.  Sections  66  and  67,  chap, 
entitled  ''Justices  and  Constables,"  Rev.  Stat.  1845,  construed  in  Stolberg 
v.  Ohnmacht,  442.  See  APPEALS  FROM  JUSTICES  OF  THE 
PEACE,  1. 

10.  Suit  against  a  county — in  what  county  it  must  be  brought.  The 
statute  on  that  subject  construed  in  McBane  et  al.  v.  The  People  ex  rel. 
503.     See  JURISDICTION,  2. 

11.  PurcJiase  money — what  constitutes — within  the  meaning  of  the 
homestead  exemption  act.  The  act  construed  in  Eyster  v.  Hatheicay  et  al. 
523.     See  HOMESTEAD,  1. 

12.  Motion  for  new  trial — when  not  necessary.  The  22d  section  of 
the  practice  act  construed  in  Jones  et  al.  v.  Buffum,  277.  See  EXCEP- 
TIONS AND  BILLS  OF  EXCEPTION,  1. 

13.  City  of  Cairo — of  its  power  of  taxation,  and  of  the  application  of 
funds  thereby  created.  Act  of  1867,  amendatory  of  the  city  charter,  con- 
strued in  The  People  ex  rel.  Fox,  Howard  &  Co.  v.  City  Council  of  the 
City  of  Cairo,  154.    See  TAXES,  7  to  10. 

STATUTE  OF  FRAUDS. 

Resulting  trusts. 

1  Whether  within  tlw  statute.  Resulting  trusts  are  not  embraced  in 
the  statute  of  frauds,  but  only  express  trusts,  resting  in  parol,  or  other 
verbal  agreements  for  the  sale  of  lands,  are  within  the  purview  of  the 
statute.  Board  of  Supervisors  of  Kane  County  et  al.  v.  Herrington  et 
al.  232. 

By  whom  a  writing  must  be  signed. 

2.  It  is  sufficient,  under  the  statute  of  frauds,  if  a  writing  is  signed 
by  the  party  sought  to  be  charged.    Perkins  v.  Hadsell,  217. 

HOW  THE  STATUTE  AVAILED  OF. 

3.  The  statute  of  frauds  must  be  relied  on  to  be  made  availing,  but 
that  may  be  done  either  by  special  plea  or  on  the  evidence  under  the 
general  issue.    Buggies  v.  Gatton,  412. 
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STATUTE  OF  FRAUDS.    How  the  statute  availed  of.     Continued. 

4.  And  where  a  defendant  in  an  action  files  a  plea  of  set-off,  that 
being  in  the  nature  of  a  cross-action,  and  substantially  a  declaration, 
the  same  rule  must  obtain  in  defending  under  the  statute  against  such 
a  plea,  as  if  it  were  a  declaration  in  a  suit  brought  by  the  defendant. 
It  is  optional  with  the  plaintiff  whether  he  will  plead  the  statute,  or  set 
it  up  under  the  evidence  on  the  trial.    Buggies  v.  Gatton,  412. 

Verbal  promise  to  pay  the  debt  of  another. 

5.  Evidence  thereof.  Where  it  is  sought  to  recover  from  one  the  price 
of  goods  sold  to  another,  upon  the  alleged  verbal  promise  of  the  former 
to  pay  for  them,  the  fact  that  the  goods  were  charged  to  the  person  who 
bought  them  is  strong  evidence  that  the  credit  was  given  to  him,  but  it 
is  not  conclusive,  and  may  be  rebutted  by  proof  of  a  more  convincing 
character.    Ibid.  412. 

STRICT  FORECLOSURE.    See  MORTGAGES,  7. 

SUBSTITUTES. 
For  drafted  soldiers. 

Of  a  contract  in  reference  thereto.    See  CONTRACTS,  2,  3,  4 

SUGGESTION  OF  DAMAGES. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  10. 

SURETY. 
Defense  personal  to  the  surety. 

1.  Obtaining  his  signature  by  fraud.  Where  the  payee  of  a  note 
procured  a  party  to  sign  the  note  as  surety,  upon  the  promise  fraudu- 
lently made  that  he  would  procure  another  person  also  to  sign  the  note 
as  surety,  such  fact  would  not  constitute  a  defense  in  behalf  of  the  prin- 
cipal makers  of  the  note,  but  if  a  defense  at  all,  it  would  be  personal 
to  the  surety,  who  alone  could  plead  it.    Beesley  et  al.  v.  Hamilton,  88. 

SURFACE  WATERS. 
Construction  of  a  railroad. 

1.  Liability  of  horse  railway  companies  for  the  damages  resulting  to 
otliers  by  the  construction  of  their  track.  In  an  action  on  the  case,  against 
a  horse  railway  company,  for  damages  resulting  to  the  plaintiff  in  con- 
sequence of  the  manner  in  which  the  defendant  had  constructed  the 
track  of  its  railroad,  whereby  the  water  was  obstructed  and  the  premi- 
ses of  plaintiff  were  overflowed,  it  was  objected,  on  the  trial,  that  the 
defendant  could  not  be  held  liable,  for  the  reason  that,  by  the  act  of 
incorporation,  the  company  was  required  to  construct  its  road  subject 
to  such  restrictions  as  might  be  imposed  by  the  corporate  authorities 
of  the  city  of  Alton,  and  by  the  trustees  of  the  town  of  Upper  Alton, 
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SURFACE  WATERS.     Construction  of  a  railroad.     Continued. 

and  that  defendant  had  constructed  its  railway  track  under  the  limita- 
tions imposed  by  the  city,  and  under  the  direction  of  the  city  engineer. 
Held,  that  there  was  no  force  in  this  objection ;  that  the  company,  by  its 
acceptance  of  the  charter,  with  its  conditions,  and  adoption  of  the  terms 
imposed  by  the  city  and  the  plans  prescribed  by  its  engineer,  which 
acts  were  purely  voluntary,  thereby  rendered  itself  liable  for  damages 
resulting  to  others  by  the  construction  of  its  road,  to  the  same  extent 
as  though  the  work  had  been  prosecuted  under  the  direction  of  its  own 
engineer.  Alton  &  Upper  Alton  Horse  Railway  and  Carrying  Company 
v.  Beitz,  210. 

2.  Where  an  incorporated  company  of  this  character  accepts  its 
charter  and  constructs  a  railway,  it  is  an  implied  condition  that  they 
will  not  injure  others  by  its  construction  or  maintenance,  and  if  injury 
results  therefrom  they  must  be  held  responsible  for  the  damages. 
Ibid.  210. 

SURVIVORSHIP. 
As  between  husband  and  wife.     See  HUSBAND  AND  WIFE, 

1,  2,  3. 

TAXES  AND  TAX  TITLES. 
Of  the  rule  of  uniformity. 

1.  The  constitutional  requirement  in  reference  to  the  valuation  of 
property  for  taxation,  is  based  upon  and  requires  uniformity,  and  when 
property  is  uniformly  assessed  the  demands  of  the  constitution  are 
answered.    Darling  v.  Gunn,  424. 

2.  Application  of  tJie  rule  to  the  assessment  of  shares  of  bank  stock. 
So,  where  the  assessor  of  a  town  assessed  certain  shares  of  bank  stock 
at  par,  that  being  no  more  than  their  cash  value,  upon  a  review  of  the 
assessment  by  the  town  board  of  revision,  it  was  reduced  to  one-third 
the  value  of  the  shares,  that  being  the  rate  of  valuation  at  which  the 
other  personal  property  had  been  assessed  in  the  town :  Held,  that  this 
action  of  the  board  of  revision  was  constitutional,  legal  and  just,  as  it 
secured  that  uniformity  of  assessment,  among  the  different  owners  of 
property,  which  the  constitution  requires.    Ibid.  424. 

Town  board  of  revision. 

3.  Of  its  powers.  ■  When  the  owner  of  personal  property  feels 
aggrieved  by  an  assessment  thereof,  under  the  authority  of  any  town  in 
a  county  acting  under  the  township  organization  law,  the  board  of  revi- 
sion of  the  town  may  review  the  assessment  upon  proper  application, 
without  any  affidavit  of  the  owner  that  his  personal  property  does  not 
exceed  a  certain  sum,  and  reduce  it  to  whatever  sum  they  may  deem 
just  under  the  assessment  laws.    Ibid.  424. 
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TAXES  AND  TAX  TITLES.    Town  board  of  revision.     Continued. 

4.  But  when  the  person  who  complains  makes  such  an  affidavit, 
then  the  sum  he  swears  his  personal  property  is  worth,  the  board  is 
required  to  adopt  as  its  assessable  value.    Darling  v.  Gunn,  424. 

Notice  of  revision  by  board  of  supervisors. 

5.  Notice  to  the  owner  must  be  given.  Even  if  the  county  board  of 
supervisors  have  the  power  to  amend  and  raise  an  assessment  made  by 
the  town  upon  personal  property,  after  the  town  board  of  revision  have 
reviewed  the  assessment  and  reduced  it,  which  is  not  conceded,  still  it 
can  only  be  done  upon  proper  notice  to  the  owner  that  the  board  of 
supervisors  intend  to  review  the  assessment  of  his  property.    Ibid.  424. 

Tax  deed. 

6.  Must  be  supported  by  a  judgment  and  precept.  A  party  relying 
upon  a  tax  deed  as  title,  must  produce  a  valid  judgment  against  the 
land  for  the  taxes,  and  a  precept  under  which  the  sale  was  made,  in 
support  of  the  deed.     Wilding  et  al.  v.  Horner,  50. 

City  of  Cairo — of  its  power  of  taxation. 

7.  Arid  of  the  application  of  funds  thereby  created.    A  judgment  was 
•  recovered  against  the  city  of  Cairo,  for  the  work  and  labor  of  plaintiffs 

therein  for  grading  and  filling  certain  streets  and  avenues  in  the  city, 
and  upon  application  by  the  plaintiffs  in  the  judgment  for  a  writ  of 
mandamus  to  compel  the  city  authorities  to  levy  and  collect  taxes  for 
the  purpose  of  paying  such  judgment  and  the  interest  thereon,  it  was 
held,  that  while  the  city  authorities  could  not  levy  a  tax  beyond  the 
limits  assigned  in  their  charter,  yet  such  available  means  as  are  at  the 
disposal  of  the  city,  raised  under  the  taxing  power,  and  without  divert- 
ing the  funds  from  their  original  purposes  as  specified  in  the  charter, 
should  be  applied  to  the  payment  of  the  judgment.  The  People  ex  rel. 
Fox,  Howard  &  Co.  v.  City  Council  of  City  of  Cairo,  154. 

8.  The  option  given  to  the  city  by  the  act  of  1867,  amendatory  of 
the  charter,  to  set  apart  the  interest  fund  for  the  payment  of  the  inte- 
rest on  the  bonded  indebtedness  of  the  city,  or  for  the  creation  oi  a 
sinking  fund  for  the  redemption  of  the  same,  does  not  permit  the  city 
to  apply  a  part  of  that  fund  in  discharge  of  the  interest  on  the  bonded 
debt,  and  to  set  apart  the  residue  for  the  creation  of  a  sinking  fund  to 
pay  the  principal,  to  the  exclusion  of  other  creditors.  So,  if  they  exer- 
cise the  option  in  either  way,  it  precludes  them  from  exercising  it  in  the 
other.  And  the  city  having  exercised  the  option  by  applying  a  portion 
of  the  interest  fund  to  the  payment  of  interest  on  the  bonded  debt,  any 
residue  of  such  fund  may  be  applied,  first  to  the  payment  of  the  inte- 
rest on  such  judgment,  and  the  remainder,  if  any,  to  the  principal;  and 
the  right  of  the  plaintiffs  in  the  judgment  to  have  such  residue  of  the 
interest  fund  so  applied  for  their  benefit,  can  not  be  affected  by  any 
attempt  on  the  part  of  the  city  to  apply  such  surplus  to  the  creation  of 
a  sinking  fund  to  pay  the  bonded  debt.     Ibid.  154. 
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TAXES  AND  TAX  TITLES. 
City  of  Cairo — of  its  power  of  taxation.     Continued. 

9.  Any  surplus  of  the  improvement  fund  provided  for  in  the  act, 
which  might  remain  after  defraying  the  expenses  for  public  sewers, 
pumps  and  drainage,  should  be  applied  to  the  payment  of  such  judg- 
ment, rather  than  to  the  making  of  other  necessary  improvements.  The 
People  ex  rel.  Fox,  Howard  &  Go.  v.  City  Council  of  City  of  Cairo,  154. 

10.  But  the  city  could  not  be  required  to  put  upon  the  market  and 
sell  any  bonds  the  city  might  have  on  hand,  not  negotiated,  and  the 
proceeds  to  be  applied  to  the  payment  of  the  judgment,  although  such 
bonds  were  authorized  to  be  issued  for  the  payment  of  improvements 
of  the  nature  performed  by  the  plaintiffs  in  the  judgment,  and  for  which 
improvements  the  judgment  was  recovered ;  though,  if  the  plaintiffs  in 
the  judgment  should  seek  to  have  the  bonds  themselves  delivered  to 
them  in  payment  of  the  judgment,  at  their  par  value,  perhaps  they 
would  be  entitled  to  that  relief.    Ibid.  154. 

Who  liable  for  taxes. 

11.  Tenant  in  dower.    See  DOWER,  18. 

12.  The  icidow  liable  for  taxes  on  the  home  plantation,  during  her  occu- 
pancy before  dower  assigned.    See  WIDOW,  8,  17. 

Injunction. 

13.  To  restrain  the  collection  of  taxes.    See  INJUNCTIONS,  5. 

TENDER. 
By  a  purchaser  to  his  vendor. 

WJiether  a  tender  of  the  price  should  be  made.    See  SALES,  10,  11,  12. 

THREATS. 
What  constitute. 

1.  If  a  person,  in  the  exercise  of  a  right,  is  approached  by  another 
in  a  menacing  manner,  and  is  told  if  he  does  the  act  his  menaces  indi- 
cated, he  would  kill  him,  such  a  declaration,  instead  of  a  threat  to  kill, 
should  be  rather  regarded  as  a  warning  to  the  other  party  not  to  do 
violence.     Chapman  v.  Ca.wrey,  512. 

2.  So,  where  a  tenant,  on  his  return  to  the  premises  after  a  tempo- 
rary absence  therefrom,  finding  the  entrance  closed  against  him,  removed 
the  obstruction  by  force  and  entered,  and  after  such  entry  the  land- 
lord appeared,  and  in  a  menacing  manner  ordered  him  to  quit  the 
premises,  and  the  tenant  thereupon  told  him  that  if  he  interfered  with 
him  he  would  kill  him,  such  a  threat,  instead  of  being  a  ground  for  a 
criminal  prosecution,  should  rather  be  regarded  as  preventing  a  viola- 
tion of  law.    Ibid.  512. 

TITLE. 

Quitclaim  deed  by  a  judgment  debtor. 

1.    After  the  time  of  redemption  has  expired.    A  judgment  debtor, 
whose  land  has  been  sold  under  the  judgment,  being  unable  to  redeem 
39— 50th  III. 
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TITLE.     Quitclaim  deed  by  a  judgment  debtor.     Continued. 

within  the  twelve  months,  confessed  a  judgment  in  favor  of  a  third 
person,  with  the  understanding  that  he  should  redeem  the  premises  as 
a  judgment  creditor,  and  give  the  debtor  further  time  to  redeem.  The 
judgment  creditor  redeemed,  the  premises  were  sold  under  his  levy,  and 
he  became  the  purchaser.  Subsequently,  and  without  having  redeemed, 
the  debtor  quitclaimed  to  another,  and  after  he  had  done  so,  the  judg- 
ment creditor,  who  redeemed  and  purchased  the  land,  obtained  a 
sheriff's  deed :  Held,  in  an  action  of  ejectment  by  the  grantee  under  the 
quitclaim  deed  against  him  who  held  the  sheriff's  deed,  that  the  latter 
held  the  better  title-;  the  quitclaim  deed  passed  no  greater  right  than 
the  grantor  then  had.    Franklin  v.  Palmer  et  al.  202. 

TOWNS. 

OP  THEIR  POWER  TO  GRANT  LICENSES. 

To  sell  liquor.    See  LICENSES,  2. 

Money  arising  from  licenses. 

Whether  it  belongs  to  the  town  or  county.    Same  title,  3. 

TRESPASS. 
Taking  property  under  color  op  process. 

1.  Where,  in  an  action  of  replevin,  the  property  was  found  to  belong 
to  the  defendant  therein,  and  a  writ  of  retorno  hdbendo  awarded,  such 
writ  will  not  authorize  the  officer  to  take  the  property  from  the  posses- 
sion of  a  third  person,  not  named  in  the  writ ;  and  if  the  officer  does, 
under  color  of  the  writ,  take  the  property  from  such  third  person,  he 
will  be  guilty  of  a  technical  trespass,  for  which  an  action  will  lie.  Lear 
et  al.  v.  Afontross,  508. 

2.  Measure  of  damages  in  such  case.  See  MEASURE  OF  DAMA- 
GES, 4. 

TRUSTS. 
Resulting  trust. 

1.  Interest  of  minor  lieirs.  Where  the  owner  of  a  claim  to  govern- 
ment land  sold  a  portion  of  his  claim  to  another,  and  the  vendee,  in 
consideration  thereof,  agreed  to  pay  to  the  government  the  money 
necessary  to  secure  the  remaining  interest  in  such  claim  to  his  vendor, 
and  the  money  was  paid,  but  before  it  was  paid  the  vendor  died,  the 
money  so  in  the  hands  of  the  vendee  was  held  in  trust  for  the  heirs  of 
the  vendor,  and  when  applied  to  the  purchase  of  the  remaining  interest 
in  the  land,  the  equitable  interest  of  the  heirs  in  the  money,  attached 
to  the  land,  and  an  estate  in  trust,  in  favor  of  the  minor  heirs,  resulted 
therefrom.  Board  of  Supervisors  of  Kane  County  et  al.  v.  Herrington 
et  al.  232. 
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TRUSTS.    Resulting  trust.     Continued. 

2.  Resulting  trusts  not  embraced  in  the  statute  of  frauds.  See 
STATUTE  OF  FRAUDS,  1. 

USURY. 
What  constitutes. 

1.  Where  a  note  was  given  in  renewal  of  one  previously  executed, 
but  for  a  greater  sum  than  was  legally  due,  such  second  note  was 
declared  to  be  usurious.    Loveland  v.  Bitter,  54. 

In  what  manner  availed  of. 

2.  It  has  been  held,  that,  since  the  act  of  1857,  usury  need  not  be 
pleaded  if  the  fact  of  usury  appears  by  the  declaration.  Brake  v. 
Latham,  271. 

3.  So,  in  a  suit  to  foreclose  a  mortgage,  where  the  bill,  on  its  face, 
discloses  the  fact  that  a  higher  rate  of  interest  has  been  reserved  in  the 
contract  than  the  law  allowed,  and  the  master  computes  the  interest  on 
that  basis,  the  question  of  usury  may  be  presented  by  exceptions  to  the 
master's  report,  without  having  been  raised  by  answer  or  plea.    Ibid.  271. 

VENDOR  AND  PURCHASER. 

On  sales  op  chattels. 

Of  the  respective  rights  and  duties  of  the  vendor  and  the  purchaser. 
See  SALES. 

VENUE. 
Change  op  venue— suit  against  a  county. 

1.  Under  the  statute  authorizing  counties  to  be  sued,  such  suit  must 
be  brought  in  the  circuit  court  of  the  defendant  county,  but,  when  so 
brought,  like  all  civil  actions,  it  may  be  removed  by  a  change  of  venue 
to  a  foreign  county,  where  the  statutory  causes  authorizing  it  are  alleged 
to  exist.    McBane  et  at.  v.  The  People,  ex  rel.  503. 

VERDICT. 
In  proceeding  for  bastardy. 

Form  of  the  verdict.    See  BASTARDY,  2. 

VESTED  RIGHTS. 
Grants  of  power  to  a  municipal  corporation. 

May  be  changed  or  repealed.    See  CORPORATIONS,  3. 

VOID  AND  VOIDABLE. 
Award  of  execution  against  a  county. 

Will  not  render  the  judgment  void,  but  only  voidable.  See  JUDG- 
MENTS, 3. 
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WAIVER. 
Notice  of  application  for  mandamus. 

1.  Insufficiency  thereof,  waived  by  appearance  and  pleading.  See 
MANDAMUS,  6,  7. 

Waiver  of  trial  by  jury. 

2.  Rights  of  the  parties  in  that  respect.    See  JURY,  1,  2. 
Abandonment  of  contract. 

3.  Waiver  of  right  to  enforce  it.    See  CONTRACTS,  9. 
Insurance — adjustment  of  loss. 

4.  And  subsequent  promise  to  pay — waiver  of  former  violation  of  terms 
of  policy  by  assured.     See  INSURANCE,  3. 

5.  And  also  a  waiver  of  limitation  in  policy  as  to  time  of  bringing  suit. 
Same  title,  14. 

WATER  COURSES. 

Obstructing  overflow  thereof. 

1.  Of  injury  thereby  to  after  acquired  rights.  A  railroad  company 
filled  up  what  was,  at  one  time,  an  open  trestle  work  in  the  embank- 
ment of  their  road  over  the  bottom  land  bordering  upon  a  river,  and 
thereby,  in  some  degree,  retarded  or  obstructed  the  flow  of  the  water 
in  a  time  of  flood,  causing  it  to  spread  over  a  greater  surface  above  the 
embankment.  Upon  ground  thus  caused  to  be  overflowed,  a  party 
subsequently  erected  some  cattle  sheds,  in  which  were  placed  some 
cattle  belonging  to  a  third  person,  under  a  contract  by  the  owner  of 
the  sheds  to  feed  and  stable  them  there.  In  an  action  by  the  owner  of 
the  cattle  to  recover'  of  the  railroad  company  damages  arising  from 
injury  to  the  cattle,  caused  by  the  obstruction  so  created  by  the 
company,  and  the  consequent  overflowing  of  the  ground  occupied  by 
the  sheds  in  a  time  of  flood,  it  was  held,  the  plaintiff  had  no  right  of 
action,  the  cattle  being jthere  only  under  a  contract  with  the  owner  of 
the  premises,  to  whom  alone,  if  to  any  one,  there  was  any  liability. 
Toledo,  Wabash  &  Western  Railway  Co.  v.  Hunter  et  al.  325. 

2.  But  the  cattle  were  placed  in  the  pens  after  the  trestle  work  was 
filled  up,  so  that  the  owner  acted  with  a  full  knowledge  of  that  fact, 
and  of  the  situation  of  the  feeding  place,  and  the  company  had  done 
nothing  after  the  rights  of  the  owner  accrued,  whatever  they  were, 
to  injure  them,  and  therefore  incurred  no  liability  to  him.    Ibid.  325. 

WIDOW. 
Of  her  rights  before  dower  is  assigned. 

1.  As  to  tJie  occupancy  of  the  homestead.    See  DOWER,  7. 

Liability  in  respect  thereto. 

2.  For  taxes  and  tloe  expense  of  its  control  and  management.  Same 
title,  8. 
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WIDOW.     Continued. 
In  regard  to  lands  other  than  the  home  farm. 

3.     Widow's  rights  in  respect  tliereto.    See  DOWER,  9. 

WILLS. 

OF  A  LIMITED  ESTATE. 

1.  As  distinguisJied  from  an  estate  of  inheritance.  Where  a  testator 
devised  land  to  his  wife,  "  to  hold  and  dispose  of  the  same  as  she  may- 
see  proper  during  her  widowhood,"  the  devisee  will  not  take  an  estate 
of  inheritance  which  will  pass  to  her  heirs,  the  language  of  the  devise 
clearly  limiting  the  extent  of  her  interest.    Mulberry  v.  Mulberry  et  al.  67. 

WITNESSES. 
Competency. 

1.  Of  a  divorced  wife  in  a  suit  against  her  former  husband.  The  rule 
is  well  settled,  that  where  either  husband  or  wife  is  a  party  to  an  action, 
the  other  is  incompetent  as  a  witness,  in  either  civil  or  criminal  pro- 
ceedings ;  and  the  rule  is  adhered  to  even  after  the  marriage  tie  has 
been  dissolved  by  a  divorce  for  adultery.  Neubrecht  v.  Santmeyer 
et  al.  74. 

2.  Defendant  in  prosecution  for  violation  of  city  ordinance.  A  prose- 
cution for  the  violation  of  a  city  ordinance  prohibiting  the  sale  of 
liquor  is  not  a  criminal  proceeding,  and,  therefore,  the  defendant,  under 
the  act  of  1867,  is  a  competent  witness  in  his  own  behalf.  Graubner  v. 
City  of  Jacksonville,  87. 

3.  Defendant  in  a  bastardy  proceeding — act  of  1867.  A  prosecution 
for  bastardy  is  a  civil  proceeding,  and  the  putative  father,  who  is  the 
defendant  in  the  prosecution,  is  a  competent  witness  in  his  own  behalf, 
under  the  act  of  1867,  relating  to  disqualification  by  interest.  The  Peo- 
ple v.  Starr,  52. 

WRIT  OF  POSSESSION. 
When  it  will  be  awarded. 

1.  Notwithstanding  a  plaintiff  in  ejectment  makes  a  conveyance  of 
the  land,  pending  the  suit,  if  the  finding  upon  the  trial  is  in  his  favor, 
judgment  should  be  rendered  for  a  recovery  of  possession,  and  that  the 
plaintiff  shall  have  his  writ  of  habere  facias  possessionem.  Johnson  v. 
ShinUe,  137. 

WRIT  OF  RESTITUTION. 
When  awarded  in  chancery. 

1.  A  party  obtained  an  injunction  against  one  who  had  forcibly 
intruded  upon  premises  in  possession  of  the  former,  and  upon  demand 
under  the  injunction  the  wrong-doer  refused  to  restore  the  possession ; 
an  attachment  for  contempt  was  thereupon  issued  against  the  latter  for 
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WRIT  OF  RESTITUTION. 
When  awarded  in  chancery.  Continued. 
his  alleged  refusal  to  obey  the  injunction,  upon  learning  which  he  sur- 
rendered the  possession  to  the  sheriff.  The  injunction  being  wrongfully 
sued  out,  upon  its  dissolution  the  court  should,  upon  motion,  award  a 
writ  of  restitution,  so  as  to  restore  to  the  party  who  had  made  the 
forcible  entry,  the  possession  which  he  had  yielded  in  view  of  the  pro- 
ceedings under  the  injunction,  and  leave  the  party  injured  to  his  action 
at  law  to  recover  his  possession.     Wangelin  et  al.  v.  Goe,  460. 

WRIT  OF  RETORNO  HABENDO. 
Upon  whom  it  may  be  served.    See  REPLEVIN,  2. 
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